This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


R     E  -  P    O    R    T    S 


OF 


ADJUDGED    CASES 


IK    THE 


(^g^Cmtrt  of  Common  #tea8 

-'  /  DURING    THK    T1MI 

LORD  CHIEF  JUSTICE  WILLES 

PRESIDED  IN  THAT  COURT; 
% 
TOGETHER    WITH    SOME    FEW    CASES  OF  THE  SAME  PERIOD  DBTERMIN 

IN   THE 

HOUSE  OF  IjORJJQ,  COURT  OF  CHANCERY,  AND  EXCHEQUER  CHAMB1 


Taken  from  the  Afanufcripts  of  Lord  Chief  Jufiice  fFiUes. 
WITH  NOTES  AND  REFERENCES 

TO   PRIOR   AND    SUBSEQUENT   DECISION*, 

By   CHARLES   DURNFORD, 

0 
Of  THE  1£IDDLI~T1MPLB>  BARRISTER  AT  LAW* 


PRINTED  BY  JOHN   EXShAW,   98,    ORAFTON-STREFf, 

l800. 


,_.  UPRARYOFTffF 

LtLAXD  SWfOffO  JR.  U,mmiTf. 

JUL  23  1901 


TO 

THE  RIGHT  HONOURABLE 

LLOYD  LORD  KENYON, 

BARON  OF  GREDINGTON 
IN  THE  COUNTY  OF  FLINT, 
LORD   QHIEF  JUSTICE   OF    ENGLAN1 

THIS  WORK 

WITH    HIS    LORDSHIP'S   PERMISSION, 

MOST  GRATEFULLY 

AND 

RESPECTFULLY  DEDICATED 

BY  HIS  LORDSHIP'.  MOST  OBLIGED 

.     ■  AND  OBEDIENT  HUMBLE  SERVAN 

\ 

CHARLES  DURNFC 


M/XBr  OF  TH€ 


r  R  E  F  A  C  K 


AS  the  profcffion  may  exped  fome  account  of  the  au- 
thenticity of  the  manufcripts  from  which  this 
work  is  taken,  I  think  it  necefiary  to  fay  Jthat  they  are 
unqueftionably  the  hand-writing  of  Lord  Chief  Juftice 
WiiUs  himfelf,,  that  they  were  bequeathed  by  him  to  his 
fan  the  late  Mr.  Juftice  Wilk$t  and  by  him  to  his  fon 
the  late  Mr.  Edward  WilU$,  from  whom  they  came  into 
the  pofieffion  of  his  two  furviving  brothers,  who  have 
entrufted  them  to  me  for  publication. 

Though  I  am  aware  that  indifcretion  has  been  juftly 
imputed  to  fome  publi  fliers  of  Reports  from  the  manu- 
fcript  notes  of  their  anceftors,  which  they  had  taken  for 
private  nfe  only,  and  in  fome  inftances  at  early  periods 
of  their  profcffional  lives,  it  appears  to  me  that  the  pre-* 
fen*  publication  will  neither  commit  the  reputation  of  the/ 
learned  Judge  whofe  name  is  prefixed  to  it,  or  be  liable 
to  the  objection  thatisfometimes  defervedly  raifed  againft 
the  publication  of  poflhumous  works. 

Having  attentively  ftudied  the  writings  and  decifionsof 
this  great  Judge,  I  think  that  the  publication  of  thefe 
determinations  will  occafion  his  name  as  a  Lawyer  to  be 
held  in  as  high  eftim'ation  in  fucceeding  ages  as  it  was  in 
the  time  when  he  lived. 

The  prefent  work  differs  from  the  generality  of  pofl- 
humous works  in  this  refpeft,  that  the  different  parts  of 
it  were  not  only  written  by  the  Chief  Juftice  for  the 
purpofe  of  making  them  public,  but  for  the  moil  part 
they  were  a&ually  publifhed  to  the  profeffion  by  himfelf. 

That  the  Lord  Chief  Juftice  intended  them' for  publi- 
cation in  this  mode  is  apparent  from  the  very  careful  and 
regular  manner  in  which,  to  a  certain  period,  he  copied 
out  hi$  own  judgments  in  feparate  note  books  after  he  had 
written. them  on  the  paper  books  belonging  to  the  parti- 
cular cafes  :  And  declarations  of  fuch  an  intention  were 

made 


(  e  ) 

made  bjr  him  to  the  Jatc  Mr.  Jufticc  Willes^  who  wiflied 
to  pubhfh  them  himfelf,  -if  the  duties  of  the  high  ftation 
which  for  many  years  he  fo  honorably  filled  would  have 
allowed  him  leifure  for  fuch  a  work.  Towards  the  lat- 
ter part  of  his  life  indeed  he  was  the  lefs  anxious  to  en- 
gage in  fuch  an  undertaking,  fondly  hoping  that  it  might 
be  executed  by  his  fon,  the  late  Mr.  Edward  Willes,  who 
had  he  not  been  cut  off  at  an  early  period  of  hi*  life 
would  have  been  an  ornament  to  his  profeffion. 
*  The  only  hope  I  can  indulge  in  becoming  the  Editor 
of  this  work  is  that  the  late  feafon  in  which  it  is  publish- 
ed may  have  enabled  me  to  render  it  more  valuable  by  re- 
ferences, in  the  notes,  to  the  lateft  decifions  in. our 
courts.  But  this  collection  now  appears  in  a  more  imper- 
fe&  ftate  than  probably  it  would  if  either  Mr.  Juftice 
fVtlles  or  the  late  Mr.  is.  Willts  had  publiflied  it :  as  ma- 
ny of  the  determinations  of  the  Court  of  Common  Fleas 
during  the  tatter  part  of  the  time  when  the  Chief  Jufticc 
prefided  there  are  not  now  to  be  found,  though  it  is  evi- 
dent from  certain  marks  on  the  paper  books'  of  thofe  cafes 
that  he  had  written  out  the  judgments  of  the  court  which 
he  publifly  delivered.  This  lofs  is  however  in  fome  in- 
ftances  fupplied  by  the  manufcripts  of  the  late  Mr.  Juftice 
l¥m>  Fortefcue>  and  by  a  copy  of  fome  notes  taken  by  the 
late  Mr.  J.  Abney,  in  the  hand- writing  of  his  clerk, 
which  I  have  added  in  the  notes,  the  former  of  which 
were  in  the  collection  of  the  Lord  Chief  Juftice  Wtlles% 
and  the  latter  were  obligingly  fent  to  me  by  Mr.  Juftice 
Lawrence. 

In  examining  the  collection  of  Lord  Chief  Juftice 
IVilles's  manufcripts,  it  is  not  (I  truft)  expected  that  I 
ihould  publifh  the  whole:  I  have  fele&ed  fuch  cafes 
as  appeared  to  me  of  the  g  re  ate  ft  importance.  All  thofe 
refpeCting  the  praftice  of  the  Court  (except  in  very  few 
inftance$j  1  have  reje&ed  altogether,  not  only  becaufe 
they  were  not  of  fufficient  confequenoe  to  be  printed  in 
a  work  of  this  kind,  but  alfo  becaufe  the  decifions  in 
many  of  them  are  already  in  print. 

The  body  of  this  Work  will  be  found  to  confift  of  four 
clafles  of  cafes : 
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CASES 

ARGUEl)  and  DETERMINE!* 


IN    THE 


COURT  OF  COMMON  PLEAS* 

fak.  &V.  fcV. 


Brick   agaihft    Smi*h* 
[M.  8  Geo.  II.  Rofl.  1283  ]  fwE^ 

TMay  soth. 
HE  opinion  of  the  Court  was  thtis  delivered  fcy 

r  *       Under  a  de- 

▼ifc  CO  Am 

JPMes.  Lord  Chief  Juftiee.     «  In  formedom    This  tod  hi. 
fcaufe  was  fpoken  to  the  laft  term  fa ).  heinror 

r  *    '  ever,  and  if 

■•  i     •  hediewith- 

The  a£Hon  Was  brought  by  Philip  Brice  agimft  Gerard  out  iffue  ^ 

o7»rY£  for  four  mefluages  and  ofte  acre  of  land  in  Old***? to** 
Brentfofd.    The  cfcufc  was  tried  before   Lord  Ch.  Juft.  A^takrtan 
Eyre  17th  February,  8  Geo.  2. ;  and  a  verdi£t  was  given  eftate-taiL 
for  the  plaintiff,  but  a  cafe  was  referred  for  the  opinion  Jffeinp^" 
of  the  Caput  cm  thefe  points ;    -  medon°r* 

claimed  tin* 

Firlt,  Whither  there  was  fufficieitt  proof  of ,  the  will  ^>1tok" 
Of  Philip  Brice,  the  grandfather  of  the  plaintiff,  under  which  wat 

annexed 
in  the  wilt  a  condition  to  pay  a  fum  of  money ,  in  the  declaration  he  only  fet  forth 
the  devife,  not  the  condition,  and  held  to  be  no  objection*. 

The  atteftation  of  a   will  of  land  need  not  ftatt  that  the  witnefies  fubferibfd  then? 
Hantea  in  the  preience  of  the  teftator. 

<•)  Bt  Hawkins  Setjt.  for  the  plaintiff,  and  bjr  Chippie  King's  Sent. 
for  the  defendant:  it  had  been  argued  before  by  IVr'nbt  Sent,  for  the 
forme*  and  Ey<  King't  Scrjfc  for  the  latter*. 

B  whom 
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1737.  whom  he  claimed  by  reafon  that  the  witnefies  were  all 
^V^  dead,  and  it  was  not  faid  in  the  apeftation  thai- they  fub- 
Bric;     (bribed  their  names  in  the  prefence  of  the  teftator. 


iMlTS. 


Secondly,  Whether  the  tide  defcribed  in  the  declaration 
Was  agreeable  to  the  devifc  ;  the  devife  under  which  the 
plaintiff  claimed  being  on  condition,  and  the  condition  be* 
ing  omitted  in  the  declaration. 

Thirdly,  Whether  the  words  of  the  Will  created  an 
eftate-tail  in  Philip  the  father  of  the  demandant. 

The  two  ftrft  points  have  been  already  determined  by 
the  Court,  that  the  will  was  tf  ell  proved,  and  that  the 
title  was  fufficiently  defcribed.  They  Were  determined 
before  I  came  on  the  bench,  but  I  am  clearly  of  the  fame 
opinion.  The  lad  point  was  fo  determined  iff  the  cafe  of 
Head  v.  Jones,  Tr.  1736,  B.  C 

As  to  the  third :  that  remains  to  be  conGdefed,  and  it 
depends  entirely  on  the  conftrndion  of  the  will  of  Philip 
Brice  the  grandfather,  bearing  date  (he  28th  of  July  1683* 
The  words  of  the  will,  fo  for  as  they  relate  to  the  prefent 
queftion,  are  ••  I  give  and  devife  unto  my  fon  Philip  Brice 
(who  was  the  father  of  the  plaintiff)  all  that  mv  freehold 
mefluage  or  tenement  and  fo  much  of  the  freehold  belong- 
ing thereunto  as  doth  lie  from  the  (takes  there  driven  into 
fhe  ground  and  fattened   into  the  river  there  on  the  eaft 
(which  are  the  premifes  in  queftion)  from  and  after  the 
deceafe  of  my  wife  Marmara   unto  the  faid  Philip  Brice 
my  fon  and  his  heirs  for  ever,  on  this  condition  that  he 
ihall  pay  unto  my  fon  ffilRam  Brice  jfcrf.  withif  one  year 
after  the  death  of  my  wife;  and  in  cafe  ht  (hall  not  pay 
the  faid  jo/.,  then  I  give  the  fame  unto  my  fon.  fFilliwn 
Brice  to  enjov  the  rents  and  profits  until  he  be  fully  fatis- 
fi*d  his  faid  30/.  and  no  longer."     Then  he  gives  feveral 
other  tenements  to  feveral  other  of  his  fons  and  their  heirs 
for  ever.     Then  follows  this  claufe ;  ••  Item  my  will  and 
mind  is  that  in  cafe  any  of  my  faid  children,  unto  whom 
I  "have  bequeathed  any  of  my  real  or  copyhold  cftates, 
/hall  die  without  iffuef  then  I  give  the  cftate  of  him  or  them 
fo  dying  unto  his  or  their  right  heirs  for  ever." 

The 
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The  qaeftion  is  whether  by  thefe'  words  Philip,  the     1737 
tfcvifce,  had  an  eftate  in  fee  or  in  tail  ?  and  this  was  di-  ' 
Tided  into  two  queftious ; 


Smith, 


ift,  Whether  he  would  have  had  art  eftate-tail  in  qafe 
the  remainder  had  been1  deviled  over  to  a  ftranger  ?  2dlyt 
Whether  devjfing  it  over  to  the  right  heirs  of  the  perfon 
fo  dying  without  ifliie  makes  any  difference  ? 

As  to  the  firft  queftion ;  it  cannot  be  doubted  now* 
liter  fo  many  folemn  refolutions,  but  that  if  a  man  de~ 
vife  an  eftate  to  A.  and  his  heirs,  and  afterwards  in  his 
wi\\  give  his  eftate  to  another  in  cafe  A,  dies  without 
iffue,  the  fubfequent  words  reduce  A.9*  eftate  only  to  an 
eftate-ufl,  and  reftrain  the  general  words  "  heirs"  to  fig* 
sify  onfy  ««  heirs  of  the  body*'*     So  like  wife  if  a  man  dc- 
ri{e  an  eftate  to  A.s  or  to  A.  for  life,  without  faying 
more,  and  afterwards  in  the  fame  will  devife  the  eftate 
to  another  in  cafe  A.  dies  without  iffue,  thefe  fubfequent 
words  will  enlarge  AS  eftate  by  implication  and  give 
him  an  eftate- tail.    And  this  is  founded  upon  thefe  known 
rales,  that  the  intention  of  the  teftator  fhall  always  take 
place  in  the  conftnidioil  of  wills  fo  far  as  it  can  be  coU 
le&ed  from  the  will  itfelf,  and  if  it  be  not  contrary  to 
the  rules  of  law ;  and  that  the  priority  or  pofteriority 
of  words  in  a  will  (a)  is  not  at  all  regarded,  but  that  the 
whole  will  muft  be  taken  together  to  find  out  the  intent 
of  the  teftator.     The  cafes  of  SoulU  v.  Gerrard  reported 
in  Cro.  Elix-  525,  Dutton  v.  Entrant  reported  in  Ct 0*  Jit* 
^rj%  and  fVhallty  v.  Reedt  and  Hall  in  1  Lutw*  804  and 
81 1,  cited  by  my  Brother  Hawkins  counfel  for  the  plain- 
tiff, and  many  other  cafes  that  might  be  cited,  are  cafes 
elprefs  to  this  porpofe.     But  this  point  has  been  now 
fo  often  determined*  that  my  Brother  Chappie^  who  was 
counfel  for  the  defendant*  did  not  fecm  much  to  difpute 


idly,  But  he  feemed  chieAy  to  rely  on  this  diftiti&ion 
that  though  it  would  haxc  diis  fcqnitrtidHon  in  cafe  the 
remainder  had  been  devtfed  over  to  a  ftranger,  it  will 
be  otherwife  in  the  prefent  cafe,  hecaufe  the  remainder 

(«)  The  fame  raW  ttfo  obtains  in  the  conftni6um  of  deed*  Xtayfc 
6*0.    ided. 

Jo  a  -  n 
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Bmce 
Smith* 


is  devifed  over  to  the  heirs  of  the  (terfon  fo  dying  with- 
out iffue  (a).  But  this  diftin&ion,  though  it  feetns  aC 
firft  to  be_  of  fome  weight,  when'cortfidtred  makes  no 
difference  either  in  reafon  or  law.  Even  in  grants,  where 
words  are  con  ft  rued  much  ftrider  than  in  the  cafe  of  'a 
witly  if  thete  be  words  that  create  an  eftate-tail,  the 
grantee  will  have  ah  eftate-tail,  though  tte  next  remain- 
der be  limited  to  his  heirs.  And  nothing  is  more  com- 
mon in  fettlertfehts  than  to  limit  an  eftate  to  a  rrtan  and 
the  heirs  of  his  body,  remainder  to  his  right  heirs  ;  and 
for  this  plain  reafon,  to  prevent  his  diilnheriting  his 
iffue  except  by  fome  folemn  a&  done  in  his  life-time. 
If  fo  plain  a  point  wanted  the  authority  of  any  cafes, 
the  cafe  of  Turnman  v.  Cooter%  Cro.  Jac.  476.  and  feve- 
ral  cafes  mentioned  in  %  RoL  Jbr,  66  and  68,  are  cafes  in 
J>oint  to  this  pur pofe.  It  is  faid  in  Co.  Lit  21  aftd  in 
jfltham**  czte  8  Co.  148.  that  if  a  man  by  deed  grant  an 
eftate  to  a  man  and  his  heirs  to  hold  to  him  and  the 
heirs  of  his  body,  he  (hall  have  only  an  eftate-tail,  and 
not  even  a  fee-fimple  expectant  unlefs  the  remainder  be 
limited  to  his  heirs':  but  that  if  it  be  granted  .to  one  and 
the  heirs  of  his  body  to  hold  to  him  and  his  heirs,  he 
ihall  then  have  an  eftate-tail  and  a  fee-fimple  expedanc 
And  the  prefent  cafe  arifing  on  the  words  of  a  will  is 
much  ftronger  as  to  this  eonftru&ion* 


We  are  therefore  all  of  opinion  that  Philip  the  father 
of  the  deitiandant  took  only  an  eftate-tail  by  the  words 
(A  the  will,  and  confequently  that  the  verdia  being  for 
the  demandant  but  the  poftea  being  ft  ay  ed  till  the  opi- 
nion of  the  Court  was  had  it  tnuft  now  be  delivered  to 
the  demandant*  in  order  that  he  may  enter  up  his  judg- 
ment (*)." 

(a)  By  the  words  "  die  without  iffae**  the  devffor  mull  cither  have 
meant,  "dying  without  beintftbe  Wv,"  or  without  bate  generally  ./* 
but  to  fuppofe  that  he  ufed  thofe  words  in  the  latter  fenfe  would  be  to 
fuppofe  that  he  intended  to  devife  the  lands  •<  to  hit  fon  /*•  BrU*  and  hit 
heirs  for  ever,  and  if  he  die  without  fuch  heirs  then  to  the  fame  heirs." 
There  feetns  therefore  lefs  doubt  refpeAing  the  dcvUbr's  faterition  in 
fuch  a  cafe  than  in  the  ordinary  cafe  of  a  limitation  over  to  a /ranger 
afte   «•  a  dying  without  iflbe  by  the  firft  taker." 

(*)  'I  hit  cafe  is  reported  in  Cm*.  Rep.  539.  and  %  Eq,  Ca»  Abr  317. 
//.  33 ;  but  no  notice  is  taken  of  the  feeond  point  of  this  cafe  in  either  of 
thofe  reports,  nor  do  the  reafons  given  by  the  Court  there  appear. 
There  is  alfo  a  little  inaccuracy  in  them  both  in  the  firft  point,  in  faying 
4hat  <«  no  fnbfeription  wis  figned  fcaled  and  publimed  &c,  but  only  the 
names  of  the  witnefTes  fttbferibed ;"  the  atteftation  was  thus  «'  Signed 
fealed  pubiihed  and  declared  by  the  faid  teftajor  to  be  hit  bft  will  and 
tcftamcut  in  the  prcfcncc  of  us,  J.  T„  J.T«,  P.  H." 
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William  Harvey  tfjrci/i/?  George  Stokes,    ^-^v— ^ 

.       .       J  Batter 

Term, 
[E.  7  Gio.  2.    Rol.  934.]  «•  <*••  * 

TMay  lift. 
HE  opinion  of  the.  Court  was  thus  given  by  To  debt  on 

arcpVrin 

fFtUes  Lord  Chief  Jufticc.     «•  This  comes  on  upon  the  ^»  *- 
defendant's  demurrer  to  the  plaintiff's  replication.  pleaded  tint 

A.  (the 

Debt  on  a  bond  for  150/.  entered  into  by  the  defendant  party  reple- 
to  the  plaintiff  as  fheriff  of  the  county  of  EJfix  3d  of*^** 

The  defendant  prays  oyer  of  the  condition,  which   is  and  tim  no 
that  "  if  the  above  bounden  Rebecca  Stokes  (hall  appear  at  return  of 
the  next  county  court  to  be  holden  at  fVitham  or  elfewhere  £e  **?<*• 
in  the  (aid  county  of  E/p*>  and  then  and  there  do  profe-  jHa^ed"(o 
cute  her  aQion  with  effeft  againft  Thomas  Hawkins  gen-  B.  (the 
tleman  for  taking  and  unjuftly  detaining  her  cattle  goods  P*??  dif- 
kc,  and  do  alfo  make  return  thereof,  if  return  thereof  JJSSfrl" 
hall  be  adjudged  by  law,  and  alfo  do  fave  harmlefs  and  plied  that  a 
ndemnified  the  faid  fheriff  his  under- fheriff  deputies  and  r"urn  *»• 
*ili&  touching  and  concerning  the  replevying  and  delive^^*^* 
T  of  the  faid  cattle  &c,  then  this  obligation  to  be  void  &c."  thekis  the' 
iod  pleads  that  the  plaintiff  ought  not  to  have  his  adUon/"*  B.  did 
gainft  him,  for  that  Rebecca  Stokes  in  the  cbndition  named  JJJ^ ** 
id  appear  at  the  next  county  courf  held  after  making  the  "  and  thu 
lid  bond  viz.    1 3th  of  March  1 732,  and  then  and  there  did  hc  "  ready 
rofecuteheraftion  witheffeft  againft  the  faid  Thomas  Haw-  %/?& 
ins  in  rfcc  faid  condition  mentioned  for  taHjng  and  iinjuftly  dJVdeinTr- 
staining  her  faid  cattle  goods  and  ch*  tels  in  the  fame  con-  rcr,  for  that 
tion  mentioned,  and  (hat  no  return  thereof  was  adjudg-  djfpUio- 
1 ,  and  alfo  that  the  faid  fhjjiff  his  under  fheriff  deputies  |££3  "J 
nd  bailiff  or  any  of  them  nwe  not  been  damnified  touch*  replication1; 
tig  or  concerning  the  replevying  or  delivery  of  the  faid  —  Held,' 
atele  goods  and  chattels  or  any  of  them  ;  and  this  he/  is  'JjJ*1' 
cacy  to  verify  ;  wherefore  he  prays  judgment  &c  lh0^  b^ 

taken  to 

The  plaintiff  replies  that  the  plaint  and  a£tion  in  the  mcan 
id  condition  mentioned  were  afterwards,  to  wit,  on  the  V*'fy  '*  *°4 
Morrow  of  the  Afcenfion  of  our  Lord  in  the  fix th  year  of  notifica- 
tion W2S 
ccrfjry,  it  being  in  the  negative  ;  adly,  that  the  oii&ake  of  the  name  of  B.  for  A. 
1*  fatal,  and  might  be  taken  advotage  oi  on  demurrer,  though  n<$  aflisned  aa 
N*  of  dennrref .  .  Com.  Rep.  566.  S*  C, 

the 
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1737.     the  reign  of  bis  prefcnt  Majcfty  removed  by  hisMajefty' 

S^y^j  writ  of  rccordari  into  bis  Majcfty's  Court  of  Commoi 

Harvft    piea$f  and  thereupon  fuch  proceedings  were  had  in  thi 

6tok»».    court  *at  afterwards,  viz    in    Trinity  Term   dxth  art 

"    *    feventh  of  his  faid  Majefty's  reign  by  reafon  of  the  defaul 

of  the  faid  Rebecca  it  was  confidered  oy  this  court  that  thi 

faid  Rebecca  and  her  pledges  of  profecution  in  that  behal 

Jhould  be  in  mercy,  and  that  the  faid    Thomas  Hawkin 

/bould  be  without  day,  and  that  he  fhould  have  return  a 

the  cattle  goods  and  chattels  aforefaid,  as  by  the   recon 

'thereof  remaining  in  this  court  here  doth  more  fully  ap 

pear ;  and  therefore  the  faid  Rebecca  did  not  profecute  he 

a&ion  with  cffcSt ;  neyertAeiefi  the  faid  Thomas  did  m 

make  return  of  the  faid  goods  and  chattel!  according  to  th 

fenor  of  the  faid  condition  of  tip  faid  bond;  and  this   he  i 

ready  to  certify  $  wherefore  he  prays  judgment  Jfcl 

The  defendant  demurs ;  and  for  caufe  of  demurrc 
ihews  that  the  faid  William  "hath  not  verified  his  faid  re 
plication,  and  for  that  the  replication  is  uncertain  and  wittj 
put  form, 

Two  obje&ions  (a)  were  taken  ty  the  counfel  for  th 
defendant^ 

Firft,  that  the  replication  does  not  cbnclude  rightly  ; 
being  •'  and  this  he  is  ready  to  certify,9'  inftead  of  «•  trj 
he  i?  ready  to  verify ;"  and  this  \%  afligned  as  caufe  of  d( 
purrcr. 

Secondly,  that  the  breach  afligned  in  the  replication  i 
Thomas  did  not  make  return  of  the  faid  cattle  goods  ai 
chattels  according  to  the  tenor  of  the  condition  of  the  ft 
bond,  inftead  of  Rebecca,  'flfcis  is  not  (hewn  as  a  caufe 
demurrer,  but  vvas  infifted  on  as  a  matter  of  fubftance. 

At  the  time  when  this,  matter  was  fpoken  to,  the  Co\ 
were  of  opinion  that  the  firft  objection  was  of  no  weigh 
for  that  certijtcare  (hould  be  taken  to  fignifythe  fame  as^ 
ficare  ;  and  for  that  this,  part  of  the  replication  need  not 
verified  ty  the  plaintiff,  it  being  in  the  negative ;  accordi 

(a)  Thii  cafe  wu  argued  on  Friday  May  13th  by  Parker  King**  Sc 
^  fupport  of  the  demurrer  and  Wright  Scrjt.  againli  it. 
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io  the  rale  in  Co.  Liu  303.  *.  which  was  cited  at  the  bar,     1 737. 
And  I  will  add  this  further  reaJbu  why  this  is  well  enough, 
becaufe  it  is  one  of  thofe  defe&s  which  are  exprefsty  cured 
alter  verdi<3  by  {he  ftatute   16  &  17  Car.  a,  e.  8. ;  and 
upon  a  demurrer  by  the  4  &  j  of  Anne  c.  1$.  (a) 


Bat  as  to  the  fecond  exception,  it  feeois  to  be  of  great 
weight,  and  to  be  matter  of  fubftance  and  not  of  form  j 
for  that  part  of  the  replication  where  Thomas  is  miftaken 
for  Rebecca  is  the  only  breach  that  is  afligned  to  maintain 
the  plaintiff's  aftion,  and  therefore  may  be  infilled  on  by 
tip  defendant,  though  not  ft}ewn  as  caufe  of  demurrer. 


But  it  was  faid  that  it  if  helped  either  by  the  ftatute  8 
He*.  6.  i.  1 2.  and  c.  15,  for  by  the  16  &  17  Car.  %  c.  8., 
or  the  ftatute  4  if  c  An*  c.  16  for  the  amendment  of  the 
law.  But  on  consideration  we  think  that  it  is  fqch  a  de- 
fc&  as  is  not  cured  by  any  of  thefe  ftatute*.  It  is  faid  in 
Blackamore\  cafe,  8  Co.  16a.  that  there  are  fourteen  mif- 
prilions,  to  which  the  ftatutes  pf  Hen.  8.  dp  not  extend, 
and  one  of  them  is  a  "  Jeofail  or  infufficient  pleading  or 
any  other  default  of  the  party  or  his  counfel/'  for  thofe 
ftatutes  extend  to  mifprHions  of  clerks  only  i  and  this  feems 
direflly  to  be  the  prefent  cafe.  The  cafe  in  Cro.  Joe. 
13.  Philips  v.  Rice  Hugrt  is  exafily  agreeable  to  this. 
Error  on  a  judgment  in  C.  B.  in  audita  querela.  The 
queftion  was  concerning  arj  annuity  payable  to  one  John 
Mn/h  at  a  certain  time  and  place ;  th(j  plaintiff  inUfted 
that  he  tendered  the  annuity  but  that  John  Bujh  was  not 
there  to  receive  it ;  defendant,  proteftando  £fc,  pro  pla- 
cito  idem  John  Bujh  dicit  that  he  was  there  to  receive  it ; 
the  plaintiff  demurred  ;  held  that  it  was  no  plea,  for  that 
it  was  pro  placito  idem  Johannes  BUSH  dicit,  inftead  of 
JRjCM ;  it  was  urged  that  thefe  words  '*  idem  Johannes  Bujk" 
were  void  word*,  and  amendable,  the  plaintiff  not  having 
affigned  it  for  caufe  of  demurrer.  But,  per  Curiam,  it 
is  not  amendable,  becaufe  it  is  the  fubftance  of  the 
plea,   and  not  the  mifpriiion  of  a  word  only;  and,  as 


(4)  Bat  quxrc ;  it  being  "  iperfslly  tyewn  lor  auff  of  demurrer*" 
0ce  4  An.  e •  j6./  1* 


EASTER  TERM,  10  Geo.  II.    C.P. 

1 937.  it  is,  there  is  no-plea  .at  all  (a). .  There  is  like  cafe  in  Cro. 
Jae.  587  ;  John  Thomas  executor  of  Nicholas  Joyce  v.  fVtl- 
loughby  Affumpfit.  Promifc  laid  that,  in  confederation 
that  he  the  faid  Nicholas  would  deliver  unto  him  (the  de- 
fendant) on  requeft  40/,,  he  would  repay  it  on  fuch  a 
day  ;  and  the  declaration  was,  quod  idem  Nicholaus  in 
ft&o  dicit  quod  ipfe  idem  Nicholaus  delivered  to  him  the 
4p/.  &c,  Non  a,flumpfit  pleaded,  and  verc|i&  for  the 
plaintiff*.  But  judgment  was  arretted  ;  for  though  it 
was  faid  that  this  was  the  ipiftake'  of  the  clerk  only, 
"  yet  it  vvas  refolyed  tha/it  pould  qot  be  amended,  for 
fhat  it  was  the  very  fubftancc  of  the  declaration,  aqd 
no  precedent  fad  to  induce  thereto  ;  and  that  it  was  not 
a  cafe  where  the  iffue  is  between  John  and  William, 
and  the  iffue  is  quod  idem  Johannes  petit  quod  inquira- 
tur  per  pat  nam,  et  praedi&us  Johannes  fimiliter  -  for  that 
is  merely  the  default  of  the  clerk,  where  he  had  a  pre- 
cedent record  to  guide  Kini  how  he  tfiould  join  i0ue." 
But  here  it  is  the  default  of  the  plaintiff  in  his  replica- 
tion. The  cafes  of  Birtonv.  JMandcl  reported  in  Cro* 
Jac.  67,  and  by  another  name  in  Yelverton  65,  John 
vita  v.  James  Vita%  Cro.  Eliz.  435  ;  Coflon  v.  Cqfton%  Cro. 
EHz>  752 ;  and  Rufjell  y.  Grange,  Cro.  Elit.  904  ;  are 
•after  a  yerdi  St, '  and  only  a  mi  flake  of  the  plaintiff^ 
name  for  the  defendant's ;  fo  do  not  come  up  to  the  pre* 
fent  cafe.  And  fo  are  the'  cafes  of  Leefer  v.  'fVefl,  Cro. 
Jac.  444.,  and  Meredith's  cafe,  1  Vent  217.  (£),  which 
were  cited  for  die  plaintiff  by  Serjt.  Wright.  The"  cafe 
of  Hex  v.Barnes,  i  Lev.  117.  comes  nearer  to  the  pre- 
sent cafe,  it  being  on  a  demurrer:  but  there  it  was  only 
the  miftake  of  the  plaintiff's  name  for  the  defendant's, 
which  i^  very  different  from  the  prefent  cafe. 

It  remain*  therefore  only  to  be  confidered  whether 
fhis  defe&  be  helped  either  by  the  ftatute  i£&  17  Car. 
a.,  or  by*the  ftatute  4  &  5  Anne.  The  ftatute  16  &  17 
Car.  2.  only  cures  defe&s  after  *  verdid,  and  only  where 
the  chriflian  or  furname  of  the  plaintiff  or  the  defendant, 
femandpnt  ojr  tenant,  is  iniftaken,  where  \t  \s  right  in 
any  part   of  the  preceding  roll   or  record  ,    fo  it  does 

(a)  See  alfo  Britotn  v.  Cote,  Ckrtb.  443 . 

(b)  The  cafes  of  Abrabat  t.  Bunn*  Cm*.  Rep.  S£p»  aod  BUuUock  f.  Ma* 
rjwr,  ib»  557.  sire  of  the  lame  defctiption. 

Opt 
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no*  extend  to  the  prefent  cafe ;  and  would  not%(I  think)     1737. 
have  cured  this  even  if  after  a  verdi£k,  becaufe  here  it  is  not  s^-y^/ 
the  name  cither  of  the  plaintiff  or  rhe  defendant   that  is   Harvit 
roiftakea.     The  ftatute  4  &  5  Anne  feems  only  to  extend   «5f©2f- 
to  fuch  cafes  as  were  helped  after  a  verdict  by  the  other 
ftatute,  and.it  exprefsly  fays  that  fufficient   matter  tnufl 
appear  in  the  pleadings  op  which  the  Court  may  give  judg. 
meat  according  to   the  very  right  of  the  caufe  :  whereas 
no  fuch  matter  appears  upon  thefe  plea: li rigs,  there  being 
no  breach  rightly  ai&gned  by  the  plaintiff!     There  w*s 
u)  cafe  cited  for  the  plaintiff  fince  either  of  thefe  ftatutes, 
but  the  cafe  of  Lawplough  v.   Sbortridgef  1  Sa/k.  219., 
which  was  cited  pn  the  other  queftion,   and  is  nowife  ma- 
terial to  the    prefent     point.     And  I   cannot  find  any 
cafe  face  the  making  of  thefe  ftatutes  where  fuch  *  defect 
as  this  ha$  been  cured* 

I  could  heartily  wi(h  that  it  was  in  the  power  of  the 
Court  to  re&ifty  this  miftake :  but  we  think  that  it  is  not, 
and  are  all  of  opinion  that  by  reafon  of  this  miftake  judg- 
ment moil  be  fqr  the  defendant. " 

Judgment  for  the  defendant* 


George  Shells y  againji  George  Wright,  ^J^* 

TWednefday. 
HE  opinion  of  the  Court  was  delivered  as  follows  Ijy  Jnne  Wh- 

A  party  ex- 
fPillis,  Lord  Chief  Jaftice.     "  Debt  on  a  bond  dated  ecutinr  a 
14*  of  MV  1735 in  400/.  g**  bf 

the  recital 

The  defendant  prayed  oyer  of  the  bond,  and  condition,  of  *  parti, 
which  condition  was  thus  ;  and  whereas  the  above-bqund^1^"1 
0.  Wright  has  been  employed  under  the  above  named  C.  denyfuch° 
Shelley  in    the  office  of  Auditor  of   Lincoln  Nottingham  fac*. 

Derby  and  CJufler,  and  in.  the  office  of  Auditor  of  the  r****? 
*  tore  where 

itwaa  re- 


not  received  any  money  for  the  ufe  of  the  obligee. ' 

Where  a  dc  fcnda at  pleads  matter  of  excufe  that  admita  a  non-performance  (except 
10  the  cafe  of  an  award;  the  plaintiff  need  not  affign  a  breach  in  his  replication. 

yfhen  a  plaintiff  replies  that  the  defendant  it  tiiopped  to  plead  his  pica,  he  may  de* 
awndjndgmcm  generally. 

Alienation- 
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1737.     Alienation-office,  and  has  received  fundry  foms  of  money 
t^v^  in  the  faid  feveral  offices  as  fees  and  perquifites  doe  to 

6bellkt    the  faid  C.  Shelley  as  Auditor,  and  "for  which  the  faid  G. 

W^bt  Wright  ^as  not  yct  brought  any  account  to  balance*  bat 
*'  B  '  doth  hereby  acknowledge  that  there  is  a  balance  due  to 
the  faid  C.  Shelley  for  money  received  at  divers  times  by 
him  the  laid  G.  Wright  in  the  faid  C.  Shellef*  office  as 
Auditor,  and  for  which  he  doth  hereby  acknowledge  him- 
felf  indebted,  and  doth  hereby  oblige  himfelf  his  heir 
executors  &c.  to  pay  the  faid  balance  to  the  faid  C. 
Shelley  his  executors  &c,  and  the  faid  G.  Wright  doth  pro- 
pofe  this  obligation  as  a  fecurity  to  the  faid  C.  Shelley 
for  the  feveral  fpimg  of  money  fo  due  to  him  as  afore- 
faid,  if  therefore  the  faid  G.  fPright  h>«  heirs  fce,  do  and 
/halt  make  and  deliver  unto  him  the  faid  C.  Shelley  a 
true  and  particular  ftate  of  all  the  fees  perquifites  &c. 
which  he  hath  received  in  the  faid  offices  for  the  qfe  and 
as  the  dues  of  the  faid  C  Shelley,  and  pay  unto  the  faid 
C.  Shelley  his  executors  &c,  the  balance  thereof,  or  give 
him  other  legal  fecurity  for  (he  payment  thereof  within 
one  month,  and  a  lib  fliall  deliver  &c.  all  books  papers 
&c  upon  requeft,  then  this  obligation  to  be  void,  but  if 
default  (hall  be  made  in  all  or  any  of  the  claufes  oy 
'     agreements  aforefai4  theq  to  remain  in  fijll  force, 

Firft,  there  was  a  plea  in  abatement,  which  was  overT 
ruled  on  a  demurrer  (0),  and  the  defeqd^nt  vyas  ordcrecj 
\o  anfwer  over  >  ?o4  thereupon 

He  pleaded  that  the  plaintiff  oqeht  not  to  have  hi* 
a£tion  againft  hiin,  for  that  he  the  laid  George  [the  de- 
fendant] before  the  fuing  forth  of  the  original  writ  had  not 
received  any  fees  perquifites  &c  in  the  aforefaid  offices  or 
?ny  of  them  for  the  ule  and  as  the  dues  of  the  faid  C. 
Shelley*  and  in  fitted  on  fome  other  matters  (b)  not  mate* 
rial  to  tl^e  points  in  qijcftioq, 

The  plaintiff  replied  that  the  faid  George  ought  not  tq 
be  admitted  or  received  to  plead  the  plea  above  by  him 

(*)  See  an  account  of  that  part  of  the  cafe  in  Com*  Kef*  56 a,  an<J 
Mama  3^. 

t6)  Which  were  pleaded}  bj  way  of  anfwer  to  {he  other  parti  of  tl^c 
fopdjuon  of  the  boud.  ^ 

pleaded 
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E leaded  as  to  lb  much  thereof  wherein  he  pleads  that 
cfore  the  fuing  out  of  the  original  writ  of  the  faid  Charles 
he  the  faid  George  had  not  received  fty  fees  perquifites  or 
profits  in  the  faid  offices  or  any  of  them  for  the  ufe  and  as 
the  dues  of  the  faid  Charles  becaufe  he  fays  that  before 
the  fuing  out  of  the  faid  original  writ,  to  wit,  on  the 
faid  14th  of  May  1735  the  faid  George  by  the  faid  condi- 
tion fubferibed  to  the  faid  writing  obligatory  fealed  with 
his  feal  as  aforefaid  acknowledged  that  he  had  received 
fundry  fums  of  money  in  the  faid  feveral  offices  in  the 
condition  mentioned  as  fees  and  perquifites  due  to  the  faid 
CharUe  as  Auditor  as  aforefaid,  and  for  which  the  faid 
George  had  not  then  brought  any  account  to  balance,  but 
thereby  acknowledged  that  there  was  a  balance  due  to 
the  faid  Charles  for  monies  received  at  divers  tinges  by 
him  the  faid  George  in  the  faid  CharUs\  offices  as  Audi- 
tor as  aforefaid,  and  for  which  he  thereby  acknowledged 
himfelf  indebted  and  thereby  obliged  himfelf  his  heirs  &c 
to  pay  the  faid  balance  unto  the  faid  Charles  his  executors 
&c;' which  f«tid  writing  obligatory  with  the  condition 
fubferibed  the  faid  George  doth  not  deny  nor  to  it  fuffici- 
ently  anfwer  ;  and  this  he  is  ready  to  verify  ;  wherefore 
he  prays  judgment  if  the  faid  George  ought  to  be  admitted 
and  received  againft  his  own  acknowledgement  by  his  deed 
aforefaid  co  plead  the  plea  by  him  above- pleaded  that  he 
hath  not  received  any  fees  perquifites  &c.  in  the  faid  offices 
or  any  of  them  for  the  ufe  and  as  the  dues  of  the  fai4 
Charles  as  aforefaid. 

To  this  the  defendant  demurred  generally,  and  the  plait}* 
fiff  joined  in  demurrer. 

Hawkins  Serjt.,  and  Comyns  Serjt.  for  the  defendant* 
Skinner  Serjt.,  and  Parker  Serjt.  for  the  plaintiff. 

Three  objedions  were  t<)ken  by  the  defendant  to  th* 
plaintiff's  replication ;  , 

Firft,  That  no  one  can  be  (flopped  by  a  recitaj. 
Secondly,  That  tljerc  is  no  breach  affigned, 
Thirdly,  That  no  judgment  is  prayed    . 
* 

Firft ;  As  to  the  Eftoppel,  .  There  are  fome  general 
fayiogs  iq  the  book?  that  no  one  £h^H  be  cftopped  by  a 

recital  ; 
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recital ;  as  in  Co.  Lit.  352.  b. :  but  the  reafon  there  giyep 
is  "  becaufe  it  is  no  dire<ft  affirmation.'9     And  in  1  Ral. 
Abr.  870  and  87a.  Vhicb  were  cited  for  the'  defendant, 
there  are  fome  few  cafes  in  which  it  was  holden  that  a  maij 
iha|l  not  be  eftopped  by  a  recital :  but  there  are  more 
cafes  there  in  which  \\  was  held  that  he  may  be  eftopped  ; 
and  in  872  there  is  a  diftindion  laid  down  that  a  pcrfon 
ihall  not  be  eftopped  by  a  general  recital,  but  lhall  by  the 
recital  of  a  particular  thing.     Accordingly  there  are  Seve- 
ral cafes  there  parallel  to  this  (only  the  recitals  are  no{ 
quite  fo  ftrong)  where  it  was  held  that  the  party  is  eftop- 
ped.    And  fo  likewife  it  is  held  <in  Qro.  Eliz.  756,  757, 
fVtlloughby  y.  Brook,  and  in  Hart  and  Buckminfiery  in  Style* 
103,  reported  alfo   in  Alleyn  52,  that  the  recital  in  the 
condition  of  a  bond  of  a  particular  indeqtu,re,  or  of  a  par- 
ticular fum  due,  is  an  eftoppel  to  plead  that  there  is  no  fuel) 
indenture  or  no  fuch  fum  dn($)e.  And  it  is  faid in  2  Leon.  1 1. 
an  anonymous  cafe,  that  where  the  recital  is  material  the 
party  (hall  be  eftopped;  and  it  is  certainly  material  here, for 
it  is  the  very  foundation  of  the  whole.     The  reafon.  like- 
wife,  which  is  laid  down  in  Co.  Lit.  why  a  recital  ought 
not  to  eftop  plainly  does  not  hold  in  the  prefentcafe  ;  for 
here  is  a  direct  affirmation  of  the  matters  which  are  in* 
lifted  on  as  an  eftoppel  in  the  replication. 

We  are  therefore  of  opinion  that  the  defendant  is  eftop*? 
ped  to  fay  that  he  hath  not  received  a,ny  fees  perquisite* 
&c,  as  in*  (he  replication,, 


As  to  the  fecond  objection  :  Several  cafes  haye  been 
cited  to  (hew  where  a  breach  is  neceflary  and  where  not. 
But  it  is  not  neceflary  to  take  particular  notice  of  them  or 
to  ttwke  observations  upon  them,  becaufe  the  rule  fo  far 
as  relates  to  the  prefent  cafe  is  plainly  laid  down  in  the 
cafe  of  Meredith  v.  Alleys  Salk.  138,  and  Carthew  115, 
(hat  in  all  cafes  where  a  man  pleads  a  matter  of  excuse 
which  admits  a  non-performance  (except  in  the  cafe  of  an 
award  which  (lands  on  a  particular  ground)  the  plaintiff 
need  not  alfign  a  breach  in  his  replication,  but  ptherwife 
where  a  man  pleads  a  performance.  This  rule  has  never 
been  departed  from  fince ;    and   the  reafoo  of  it  feems 

(a)  See  alio  21  EJw.  4.  54.  *♦  Cro*  Eliz.  362  ;  P*i*e  v.  $LlttoppttAU. 
l%\  6*Mngiv*rtb\  Ufe  ;  GW>.  177.  S.  P.  ;  and  Ctfen*  v.  Cefftnt,  foftt 
M.  11  Gtf.*. 

to 
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to  be  plain,  becaufe  the  defendant  after  fuch  plea  pleaded      1737* 
cannot  infift  upon  performance  without  a  departure  in  wy^* 
pleading,  and  this  is  the  prefcnt  cafe.     The  performance    Skillet 
here  is  the  paying  of  givifig  fecurity  for  the  money  due  on     ***W 
the  balance  ;  by  infilling  therefore  that  there  was  nothing       *lfillt' 
due  on  the  balance  the  defendant  admits  a  non- perform- 
ance, and  only  endeavours  to  excufe  it  by  faying  that 
nothing  was  due.     There  is  no  pretence  here  to  fay  that 
the  defendant  in  fitted  on  a   performance.     Befides  in  this 
cafe  the  defendant  being  eftopped  to  plead  this  plea,  it  is 
jull  the  fame  as  if  he  had  not  pleaded  at  all ;  and  then 
to  be  fare  no  breach  need  have  been  afligned.    The  plain-* 
tiff  might  have  demurred  to  the  defendant's  plea  inftead 
of  replying,  and  might  have  infifted  on  the  eftoppel  in 
his  demurrer,  and  then  would  have  had  judgment  on  his 
demurrer  without  affigning  a  breach,  there  being  fuflfici- 
tat  in  his  declaration  to  be  a  foundation  for  judgment. 

We  think  therefore  likewife  that  there  is  no  weight  in 
this  obje&ion. 

As  to  the  third  obje&ion,  that  judgment  is  not  rightly 
prayed  ;  there  have  been  feverall ,  cafes  cited  to  fliew  that 
judgment  has  been  prayed  other  wife,  and  if  it  had  been 
fohere,  ^t  would  not  have  been  wrong* 

But  we  think  that  it  is  the  bed  way  to  plead  it  in 
this  manner,  and  to  rely  on  the  eftoppel ;  and  fo  it  is 
faid  in  C: Lit.  303. b.  And  fo  are  the  beft  precedents  (a). 
And  it  feems  by  the  cafes  of  Pitt' v.  Kuight,  1  Lev.  222. 
and  1  Sid.  329,  and  of  Barms  v.  G /adman,  2  Lev.  19, 
that  if  the  plaintiff  had  only  demanded  judgment  gene- 
rally, without  faying  any  thing  more  it  had  been  fuffici- 
ent ;  as  he  ha*  done  here  >  and  the  reft,  if  unnecefiary, 
may  be  rejected  as  furplufage.  Befides,  if  this  were  not 
well  pleaded,  yet  it  is  certainly  aided  by  the  ftatute  4  cV 
5  Ann  r  16,  it  being  only  matter  of  form,  and  not  being 
fpecially  afligned  as  a  caufe  of  demurrer,  fufficient  matter 
appearing  on  the  pleadings  upon  which  the  Court  may  * 
give  judgment  "  according  to  the  right  of  the  caufe." 

We  are  therefore  of  opinion  that  judgment  muft  be  for 
the  plaintiff.*' 

{a\  Vide  %%  Hen.  6.  53  ;  Qli/Tt  Mm.  I?  }  JUwfynsU  ctfc*  4  C»  $%, 


Trinity  term,  to  &  n  dso.  n.  c.  p. 


wednefday  Thomas  Rowe  and  Anns  his  Wife  dgainjl  Wit* 
juc  49th.      liam  TutTe,   Stephen  Briogs,  and  Jotut 
Barnes. 


Th 


Totrcfpifi.    lHE  opinion  of  the  (?oart  was  delivered  as  fellows  by 

aflauk  and 

Ibiwicn*  *"  Wittes%  Lord  Chief  Juftice.  "  Trefpafs.  Firft  count 
three  de-  that  the  defendants  made  an  affault  on  Anne,  and  beat 
^cade^a     wom,dcd  ^d  iinprlfoned  her  fot  the  fpace  of  three  days. 

joint  plea  t 

of  juttifica-  Second,  that  the  defendants  made  an  affault  on  Anne, 

proce™  &c,  W&  ^cat  zn&  woanc*cd  her,  &c,  without  the  imprifon- 

in  which  '  meftt ;   by  which  means  the  faid  Thomas  loft  the  advice  and 

one  faid  afliftance  of  the  faid  Anne  his  wife  in  his  domeftic  affair* 

£££  «*«**•• 

the  party 

tfting  out  Third,  that  the  defendants  made  an  affault  on  Anne,  and 
dcuJe'r'ed  ***  wounded  took  arretted  and  imprifoned  her  for  the 
the  warrant  fpace  of  feven  days,  and  until  the  faid  Thomas  paid  unto 
tD  the  other  tie  faid  William  Stephen  and  John  the  fumofgol.  as  a 
tnutto*™1  fa*  fa  ifii  reUafement  difcharge  and  redemption  «f  the  faid 
whom  it  Anne, 
was  dirccV 

executcd  *  The  defendants  as  to  the  force  and  arms  and  the  whole 
&c;  ind  trefpafs  in  the  declaration,  except  the  faid  affault  beating 
thh  tWw,  imprifoning  and  detaining  in  prifon  of  the  faid  Anne  in  the 
they'execu-  ^  declaration  firft  above-mentioned,  jointly  plead  not 
ted  it  &c ;  guilty  t  and  iffue  is  joined  thereupon. 
and  held  a 

A  defend-'        And  as  to  the  faid  affault  beating  imprifoniftg  and  de* 

ant  may       taining  in  prifon  of  the  faid  Anne  in  the  faid  declaration 

ioftify  a       £rft  above-mentioned  the  faid  defendants  alfo  jointly  plead 

ple^dwg      *  writ  of  refcous  tefte'd  iatb  February  9  Geo.  2/returna- 

molliter       ble  before  the  time  when  &ciffued  out  of  B.C.,  and 

manns  ihi-   directed  to  the  fheriff  of  Suffix*  commanding  him  to  take 

m  order  to    *«  ^  ^nm  2tl^  another  perfon  &c.     That  the  fame 

melt  &c#     was  delivered  to  the  fheriff  before  the  return  thereof,  and 

that  he  before  the  return   thereof  duly  made  a  warrant 

under  the  feal  of  his  office  directed  to  the  keeper  of  the 

gaol  of  the  faid  county,  and   alfo  to  the  faid  Stephen  and 

John  (the  defendants)  as  his  bailiffs,  commanding  them 

'  to  take  the  (aid  Anne  &e.     That  the  faid  warrant  before 

the 
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the  return  of  the  writ  was,  by  the  hands  of  the  faid  WiU     1737. 
Ham  Tutu  (the  defendant)  attorney  on  behalf  of  our  faid  K^w^j 
Lord  the  King  and  the  faid  Penelope  Baktr  in  the  faid  writ     Rows 
mentioned,  delivered  to  the  faid  Stephen  and  John  to  be  x  «<p»V* 
executed  in  doe  form  of  law  ;  and  that  the  faid  Stephen     Tott1* 
and  John  afterwards  and  before  the  return  of^the  faid  writ 
by  virtue  of  the  faid  warrant  did  gently  lay  their  hands 
upon  the  faid  Anne  in  the  bailiwick  of  the  faid  fheriff  in 
the  faid  county  of  Suffix  to  take  and  arreft  her,  and  did 
then  and  there  take  and  arreft  her,   and  did  keep  and  de- 
tain her  for  three  days  next  following  in  their  cuflody,  as 
it  was  lawful  for  them  to  do  ;  which  they  aver  to  be  the 
fame  affault  &c. 

To  this  fpecial  plea  the  plaintiffs  demur  generally ;  and 
the  defendants  join  in  demurrer. 

Two  obje&ions  Were  taken  (a)  to  the  jfea  by  Serjeant 
Gafper  for  the  plaintiffs, 

Flrft,  that  William  Tutte*  one  of  the  defendants,  hath 
Hot  jollified;  and  that,  as  it  is  a  joint  plea,  if  it  be  bad 
as  to  one  defendant,  it  tsuft  be  bad  as  to  all. 

Secondly,  that  a  plea  of  molliter  manus  impofuit  will 
notjuftify  a  battery. 

As  to  the  firft  objection ;  We  admit  the  rule  as  to  the 
joint  {b)  plea,  but  are  of  opinion  that  William  Tutte  hath 
jollified  as  well  as  the  other  two* 

The  objeQioft  is  that  he  hath  not  admitted  the  trefpaft 
which  every  one  that  will  juftify  muff  do.  But  it  is 
plain  that  he  hath  ;  for  it  is  pleaded  that  he  delivered  the 
Warrant  as  attorney  fof  the  plaintiffs  to  the  other  two  de* 
fendams  to  be  executed  in  dfie  form  of  law,  which  (if 
true)  if  he  had  pleaded  the  general  iffue  it  mud  have 


(«)  Tt  appears  that  tkii  cafe  was  argued  on  Wttotfl*)  May  4th  173*. 
(*)  Vide  Mtrsvia  v.  Shftr,  tftj  M,  173/}    and  M*rfi  ▼.   Jawui, 
pf,H*  I73«i  8.  P. 

been 


\ 


/ 
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1 737.     been  found  againft  him  ;  for  he  who  commands  or  dU 
)  reds  another  to  do  a  trefpafs  is  guilty  of  the  trefpafs  if 
done  by  the  cither  perfon  purfuant  to  his  dire&ion  (a). 

As  td  the  fecond  objcSion :  the  czizs,  which  were 
cited  on  the  part  of  the  plaintiff  out  of  2  RoL  546  ,  to 
prove  that  this  is  not  a  good  plea,  rather  prove  the  con- 
trary. In  the  cafes  cited  out  of  Cro.  £liz.  93,  and  268, 
it  is  either  pleaded  to  the  Wounding  or  only  to  the  reft  of 
the  trefpafs,  and  the  wounding  is  not  traverfed.  But  in 
the  prefent  cafe  the  wounding  is  traverfed,  and  the  plea 
is  only  to  the  reft  ot  the  trefpafs.  In  the  cafe  of  Carr  v. 
Donne,  1  font.  19J.,  cited  for  the  plaintiff,  nofuch  thing 
is  adjudged :  but  judgment  is  againft  the  defendant  only 
becaufe  he  had  not  pleaded  this  plea  to  the  battery  but 
only  to  the  aflault  and  imprifonment ;  which  feemed  td 
imply  that,  if  he  had  pleaded  it  to  the  battery,  it  had  been 
a  good  plea  (A).  In  the  cafe  of  Patrick  v.  John/on,  as 
reported  in  3  Lev.  403,  judgment  is  given  upon  other 
points:  and  what  is  faid  there  concerning  this  plea  is 
faid  obiter,  and  (hews  (1  think)  rather  that  it  is  good  ;  for 
it  is  faid  there  that  every  laying  on  hands  is  a  battery  unlefs 
it  be  excufed.  The  only  cafe  that  feenis  to  look  the 
other  way  is  the  fame  cafe  of  Patrick  v.  John/oh,  as  re- 
ported by  Lutwychey  fo.  925  and  929.  But  that  cafe  is 
there  very  doubtfully  reported.:  and  he  feems  to  rely 
chiefly  on  a  cafe  ot  Stone)  v. .  Calvert,  which  I  cannot 
And,  and  which  is  contrary  to  all  the  other  cafes.  And 
in  the  end  of  the  report  he  admits  (c)  that  it  was  holden 
to  be  a  good  plea  by  Chief  Juftice  Rede  as  long  ago  as 
21  Hen,  7.  I  believe  there  have  been  feveral  hundred^ 
precedents  fince  in  the  fame  form  ;  it  being  the  common 
way  of  pleading  it.  Lutwyche  concludes  his  report  thus, 
intanta  varietate  opinionum  quaere  m el ior urn ;  and  we  think 
that  the  opinion  of  thofe  who  hold  this  plea  to  be  good  to  be 
the  beft*  not  only  as  it  is  agreeable  to  reafon  and  a  great  ma- 

# 

fmj  Vide  Brittoi  v.  Cole,  Sulk.  409.  S.  P.  and  Moravis,  ▼.  SUpt,  j»ft 
M.  I7J7- 

(h)  Vide  Olrlmf%  cafe*  Cro.  Cmn  446,  7  ;  MarpcU  v.  Bofmttt  and 
Murphy  ▼•  fit*ger*Ut  cited  in  M§ra*ia  ▼♦  8lopert  f*fii 

ft  J  Lmhoycbe  who  wai  couofel  in  that  cafe,  and  who  appears  much 
difpleafed  with  Lcvintx.  for  the  manner  in  which  the  latter  had  reported 
it,  after  combating  Levin  tn'%  aflertion,  admitted  that  there  were-  many 
precedent!  of  pleading  like  that  in  Patrick  v<  Jobnfiiu 

jority 
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jority  of  the  precedents,  bat  likewife  becaufe  it  is  b  ex-  1737* 
prcfsly  adjudged  in  a  very  rnodern  cafe  ;  the  cafe  of  King  " 
and  wife  againft  Ttbbert  in  B.  R.  itV.UM. Skinner 3S7 (a). 
As  to  the  cafe  of  William  v,.  Jones,  cited  fpr  the  plain- 
tiff, and  faid  to  be  in  B.  R.  Tr.  10  Geo.  2.  (b),  but  very 
little  can*  be  colleflied  from  it :  The  counfel  could  not 
agree  in  the  ftate  of  it,  but  all  agreed  that  it  was  not 
the  point  in  quefiiori,  but  that  the  only  queftion  was 
whether  cepit  et,  aireitavit   would  juftify  a  battery,  as 

(«)  Alio  reported  in  Comb,  iiy,  tiy  the  name  of  King  and  Wife  ▼. 
P#ard. 

(0)  That  cafe  has  been  fince  reported  in  %  Str.  1049,  md  *V. 
timf.  Hard*.  198 :  there  ibe  arrefi  was  pleaded,  at  a  justification  to  the' 
Wery,  and  the  Court  held  the  justification  to  be  infufficient.  But 
according  to  the  report  of1  it  in  the  latter  book,  in  which  alone  the 
rafam  of  the  Court  appear,  Lord  Hardvricke  Chief  Tuftice  laid  "  Upon 
confidential  of  the  cafes  we  are  of  opinion  that  a  battery  cannot  be 
jaffifed  by  (hewing  an  arreft  barely,  but  that ,  in  order  to  make  it 
food  Jbmething  further  fhould  be  Jhewn,  at  that  the  •  defendant  gently 
Inii  bii  band*  in  order  ft  drreft  ami  did  arrefi  bimf  M  in  the  cafe  of 
PaM  v.  Jobnfan,  though  that  way  of  pleading  has  been  doubted  of; 
or  die,  that  the  plaintiff  made  refinance  and  was  going  to  refcue  him- 
ielf  and  by  reafoh  of  that  he  beat  him  to  ta^e  him." 

Indeed  in  Trnftott  V.  Carpenter,  1  Ld.  Raym.  299.  the  Court  faid 
*  where  an1  exprefs  battery  is  laid,  it  is  not  enough  to  juftify  the  im- 
prHbnment  .upon  legal  proceft  which  inerudea  a  battery,  but  the  de- 
fendant ought  to  go  on  and  fliew  that  he  arreted  the  plaintiff  and  the 
plaintiff  offered  to  refcue  nimfeli,  and  fo  the  defendant  was  compelled 
to1  beat  him ;  for  otherwife  if  it  be  not  on  fome  fuch  occajion  a  man 
cannot  juftify  a  battery  in  an  arreft."  But  it  is  to  be  obferved  that  id 
that  cafe  the  jollification  was  not  pleaded  with  a  moUiter  manus  impo- 
fuit, as  it  was  in  Patrick  ▼.  Jobn/bn  and  in  the  principal  cafe  here. 

fn  Bull.  N.  P.  ua;  the  true  diftin&ton  Is  taken,  M  an  officer  cannot 
jaftiry  more  than  the  affauk  by  virtue  of  an  arreft,  without  mewing  that 
the  plaintiff  refifted  or'  endeavoured  to  refcue  himfelf,  unlefs  it  be  bj 
vay  of  moUiter  manus  impofuit  y  and  in  that  manner  be  may  j*fl*fy  tb* 
bmtmg  wtbant  Jbewmg  amy  refftance  or  attempt  to  hfeue*  Vide  Titley 
v.  Poxatt,  foft  Tr.  1758. 

In  this  cafe  however,  ai  well  as  in  the  cafe  of  a  plea  of  refiftance  or 
an  attempt  to  refcue,  it  is  competent  to  the  plaintiff  4o  reply  an  un- 
jufthiable  of  a  fubfeijtient  battery,  as  fuggefted  by  Kingsmii  Jvftice  in 
the  cafe  in  ai  H.  7.  "  que  puis  eel  metter  de  fes  mains  ]e  defendant 
bath  le  plaintiff." 

A  defendant  may  alfo  juftify  axf  affault  and  battery  in  the  defence 
of  lu^poflejfion  of  lands  or,  goods,  by  pleading  mollitef  manus  impofuit 
&C  ;    Bra.  Abr.    «  Trefpafe;'  pi.  1*8  J  %  Rot,  Abr,  $4%.pl.  %%  and  549- 
pi.  9,  zo ;  and  %  loft.  316.    If  adtaai  force  be  ufed,  the  defendant  may 
refift  force  by  force  ;  Green  v.  &ddardt  Saik.  641 ;  and  Weaver  v.  B*Jb, 
8  Dnrnf.  and  Eafi  78;   and  according  to  the  latter  cafe  he  need  not. 
plead  molliter  manus  impofuit  Jkc*    There,  to  trefpaft  for  an  affault  and' 
Battery  the  defendant  pleaded  that  the  plaintiff  with  force  and  arms  and  ' 
with  a  ftrong  hand  endeavoured  forcibly  to. break  and  enter  the  de- 
fendant's dole,  whereupon  the  defendant  rented  and  oppofed  fuch  en* 
trance  Ac,  and  if  any  damage  happened  fo  the  plaintiff  it  wal  in  <h6 
drftnee  of  the  noxtdfioo  of  the  fetd  cjofe;ttsditwatholdentob«agoodplea. 

C  not 
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1 737.  not  (in  the  opinion  of  the  Court)  neccffarily  implying 
laying  on  hands,  which  feems  rather  to  imply  that  this 
plea  is  good.     Bat,  be  that  cafe  as  it  will, 

We  ate  all  of  opinion,  for  the  rcafons  afbrefaid,  that 
the  defendant's  plea  is  goody  and  that  judgment  ought  to 
be  for  the  defendants." 


N^rnh.  AnpaewCrobm,  HehryCro&e,  and  William 
Mkh.no.         Kroger,  againjl  Richard  Porter  (a).  • 


if  it  do  not  qq  TTvEBT  on  a  recognizance  entered  into  by  the  de- 
thTTecord  A-^  frndantjo  the  plaintiffs  and  one  T.   Chancy  de* 

that  there  i«  ceafed  in  the  fum  of  537/.  before  the  Lord  Chief  Juftice 
a  condition  on  thc  1 2th  of  November  10  Geo.  2.  The  recognizance 
ni*ince?on  ^  *"ct  ^ott^  *n  **  declaration  is  abfolute,  without  any 
^ which  m  condition  ;  at  lead  none  appears.  The  breach  affigned  it 
adhn  is      that  the  defendant  did  not  pay  the  faid  fum  to  the  plain* 

ti£ Court  titk  and  T-  C-  in  his  ,lfet,,|«c»  n°r  to  the  plaintiffs  after 
will  not  in-  his  death,  but  hath  refufed  and  ftill  doth  refufe  to  pay  the 
tend  that     fame,  though  often  rcquefted.    Damage  aO/. 

there  it  any 
condition. 

*  A  general  demurrer  by  the  defendant,  and  the  plairitiffii 
join  in  deriurrer. 

Comym  Serjt.  for  the  defendant  alleges  two  reafons  why 
the  plaintiffs  cannot  have  judgment. 

1  ft,  They  hate  not  fet  forth  the  condition  of  the  re- 
cognizance ; 

.£dly,  No  breach  iVafligned* 

Fir'fl; ;  It  is  held  ncceflary  in  the  cafe  of  a  recognizance, 
though  not  in  the  cafe  of  a  bond  with  a  penalty,  becaufe 
the  recognisance  and  condition  make  but  one  entire  re- 
cord. He  cited  the  cafe  of  Jtterburj  v.  Ward  C*),  S.  C. 
there  nul  tiel  record  was  pleaded,  and  fo  the  condition 


(a)  This  cafe  is  ftortly  reported  in  Bar*  339.    4to  edit* 
(4;  Since  reported  in  Barnes  60. 


appeared 
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appeared ;  and  the  cafe  of  Lodtr  v.  Ltnuth,  B.  C.  *  but 
there  oyer  was  prayed,  and  fo  the  condition  was  fet  forth 
on  the  record. 

Draper  Serjeant  for  the  plaintiffs.  The  Court  cannot 
fuppofe  a  condition.  It  may  be  an  abfolute  recognizance ; 
and  fo  it  appears  to  be  as  fet  forth  in  the  declaration.  Se- 
condly, a  breach  is  clearly  affigned,  viz.  non-payment. 

Pir  Curiam. 

There  may  be  an  abfolute  recognisance  as  well  as  a  re- 
cognizance with  a  condition.  It  does  not  appear  to  the 
Court  that  this  is  a  recognisance  with  condition  ;  it  mud 
he  taken  to  be  an  abfolute  one,  fince  no  condition  is  fet 
forth.  We  admit  that  where  a  condition  appears  on  re- 
cord  /t  muft  be  fet  forth  in  the  declaration,  becaufe  a  re* 
cognisance  and  condition  make  but  one  record.  The 
cafes  cited  are  different  from  the  prefent ;  for  in  the  one 
nul  tiel  record  was  pleaded  ;  and  in  the  other  oyer  of  the 
condition  was  prayed ;  and  fo  it  appeared  to  the  Court  in 
both  cafes  that  there  was  a  condition.  The  defendant 
might  have  pleaded  nul  tiel  record,  or  prayed  oyer  in  the 
prefent  cafe.  In  the  cafe  of  a  recognisance  of  bail,  if  a 
fcire  facias  be  brought  againft  the  manucaptors,  it  appeal? 
to  be  a  recognizance  with  condition,  and  therefore  it  is 
necefiary  to  fet  forth  the  conditioned).  But  that  is  differ* 
cut  from  the  prefent  cafe. 

Secondly j  a  breach  is  plainly  affigned*  viz.  non-pay* 
ment  of  the  money. 

So  judgment  for  the  plaintiffs91  (£). 

(a)  80,  in  debt  on  recognizance  of  bail,  it  fliould  be  ftated  in  the  de« 
ckntion  at  whole  fait  the  defendant  became  bail  and  for  what ;  Psrk  *• 

Ttrimry,  I  WUf.  %Z+ 

(ij  See  alio  precedent*  of  fuch  declarations  u  the  prefent  in  Bn*  £*tf. 
164.  fi.ai  29. 


C* 
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John  Smith  dgainji  John  Richardson  (*)< 


tackxiG. 

Motfday, 
Nov.  i4th. 

in  an  acU.  CC  /^  A  S  E.  This  comes  before  the  Court  on  a  cafe 
on  for  Vs  made  by  Mr.  Baton  Forte/cue  at  the  laft  Lent 

wordi  that  affiles  for  the  county  of  Okford%  and  rcferted  for  the  opi- 

iSiyTr  nion  of  the  Court. 

dd&nthC  The  a&ion  was  for  fcandalom  words  fpoken  by  the 
cannot  gire  defendant  of  the  plaintiff;  damages  500/.     Several  fets  of 

*!LeTWhICf  wor(k  *cre  'a^  »  *>ut  t'lc  mo^  matcr*al  oncs  arft»  "  J*** 
themon  °  SmitA  >s  a  rogue  and  hath  ftolen  my  beer ;  and  y«A«  Smith 
the  general  has  fobbed  me  ctf  my  bed"."  It  was  laid  that  the  plain- 
**"•  t?ff  was  beer  butler  of  the  college  ef  Chrtftckurch  in  Ox- 

ford, and  that  by  reafen  of  the  fpeaking  of  thefe  words 
he  was  not  only  injured  in  fete  reputation  but  likewife 
turned  out  of  pis  place.  VcrdiQ  fot  the  plaintiff,  and 
damages  160/; 

The  Judge  allowed  the  defendant  to  give  the  occafion 
and  manner  (b)  of  fpeaking  the  words  in  evidence :  but 
the  defendant,  to  mitigate  the  damages,  offering  to  prove 
the  truth  of  the  words,  and  that  the  plaintiff  was  really 

fdilty  of  the  felony  mentioned  in  the  declaration,  the 
udge  would  not  permit  it,  but  referved  this  point  for  the 
opinion  of  the  Court,  whether  the  defendant  could,  in 
mitigation  of  damages,  give  in  evidence  that  the  plaintiff 
was  in  truth  guilty  of  the  felony  mentioned  in  the  decla- 
ration. 

When  this  came  before  the  Court,  there  were  feveral 
cafes  cited  by  the  counfel  that  bore  fome  refemblance  to 
this  cafe :  but  there  was  no  cafe  cited  in  point. 

This  therefore  being  a  new  cafe*  and  a  cafe  of  great 
confequence,  the  Court  thought  proper  to  defire  the  opi- 

fa)  This  cafe  is  (hortly  reported  in  Sam.  19$.  4to  edit-'  in  Com.  551 ; 
and  tn  Ptat.  Reg.  383.  - 

(b)  See  Bwk  v.  Sir  H.  Muntagve,  Cr-  Joe*  9**  91  7  and  1  Lr»,  8*. 
Se«  the  eife  of  The  King  *.  J.  Wrigbu  %  D.  \*f  E.  308,  where  it  was 
h olden  thai  it  is  not  criminal,  or  actionable,  to  publiin  the  proceedings 
of  Coorts  of  Jarftice  or  ci  either  Honfe  of  Parliament,  refiectitig  on  the 
clura&er  of  an  individual,  if  the  publication  couuin  a  fair  reprefcntatioir 
of  what  pa  fled  there.  'J  he  fame  point  was  alfo  ruled  by  the  Court  of 
C.  B.  in  the  cafe  of  Currie  v.  Walton  there  cited*  though  in  that  cafe  the 
Court  doubted  whether  the  defendant  could  avail  himfclf  of  that  defence 
on  the  general:  iffucv 

Dion 
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nionof  the  reft  of  the  Judges  not  only  to  guide  their  1737. 
own  judgment  but  tha^t  there  might  be  an  uniformity  of 
opinion  for  the  future  in  a  matter  of  fo  great  moment. 
Accordingly  the  Lord  Chief  Juftice  fummoned  ail  the 
Judges  to  his  Chambers  in  Strjeant's  Jnn,  and  all  of  them 
met  there  on  Friday  fcft  ; 

And  they  were  all  twelve  unanimoufly  of  opinion  that 
where  the  words  import  a  general  felony,  as  "  thou  art  a 
thief/9  or  "  thou  ftoleft  a  horfe"  or  any  other  thing,  not 
fpecifying  whofe  it  was,  or  when  or  where  it  was  ftolen, 
the  defendant  ought  not  to  be  allowed  on  the  general  iffue 
to  give  the  truth  of  the  fadfc  ii>  evidence  in  mitigation  of 
damages. 

Bat  in  refpe£k  to  the  prefent  cafe,  and  where  the  words 
import  a  particular  felony,  as  "  he  has  ftolen  my  beer/9 
there  was  a  variety  of  opinions  amongft  the  judges  whe- 
ther fuch  evidence  ought  to  be  received  ar  not  on  not* 
guilty  pleaded.  Eight  of  the  Judges  were  of  opinion  that 
in  no  cafe  whatever,  where  tfcc  words  imported  felony 
or  treafoo,  fuch  evidence  ought  to  be  admitted  upon  nou 
guilty  pleaded :  bgt  four  wcrc  °f  opinion  that  it  might, 
where  the  words  imported  a  particular  felony. 

Thofc,  who  were  of  opinion  for  not  admitting  fuch 
evidence  in  any  cafe  whatever  where  the  words  import* 
ed  felony  or  treafoq,  were  fo  principally  for  thefc  rea5 

few; 

Firft  ;  They  thought  that  the  Judges  had  gone  far 
enough  already  in  admitting  fuch  evidence  to  be  given  in 
mitigation  of  damages  on  the  general  iffue  which  might 
and  ought  to  be  pleaded  in  bar  by  the  rules  of  the  com- 
mon law,  and  thought  that  it  was  not  proper  to  go  any 

Secondly ;  That  there  could  he  no  inconvenience  or 
ill  confequence  in  rejecting  fuch  evidence,  bejeaufe  the 
pafty  has  an  opportunity  of  pleading  it:  but  that  ad- 
mitting it  might  be  attended  with  very  ill  confequences 
and  great  injuftice  to  the  plaintiff;  For  even  where  a 
particular  felony  is  charged,  as  in  the  prefect  cafe,  no 
one  comes  prepared  to  defend  himfelf  on  not-guilty 
pleaded,  which  imports  only  that  he  did  not  fpeak  the 

words^ 
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1737*  words.  In  the  prefent  cafe  if  the  defendant  were  allowed 
to  give  in  evidence  the  truth  of  the  words,  he  might 
prove  that  the  plaintiff  Hole  his  beer  twenty  or  thirty 
years  ago.  And  how  could  the  plaintiff  be  prepared  to 
defend  himfelf  againft  fuch  a  charge  ?  He  may  have  oc- 
cafion  for  an  hundred  witnefles :  if  he  bring  them  and 
the  defendant  do  not  go  upon  this,  he  will  have  no  cods 
for  fuch  witnoffes  :  if  he  do  not  bring  them,  he  may  be 
founj  guilty  of  a  crime  for  "which  ne  is  to  forfeit  his 
lire  without  a  poffibility  of  defending  himfelf.  And  the 
conference  of  that  will  be  not  only  fuffcring  greatly  in 
his  Reputation,  but  the  Judge  may  fend  him  over  to  the 
other  fide  to  be  tried  for  his  life.  This  is  inverting  the 
method  of  trial,  and  putting  a  man's  lift  in  danger  con- 
trary to  juftice  and  the  known  rules  of  law* 

Thirdly  ;  By  this  mean  likewife  the  plaintiff  will  lofe 
the  advantage  of  replying,  which  he  might  do  if  this 
matter  were  pleaded  in  bar.  He  might  initft  on  a  par- 
don (a)  or  an  acquittal,  and  feveral  other  matters,  which 
he  might  fet  forth  in  his  replication,  if  the  fa£fc  were  to 
be  fet  forth  fpecially  in  the  plea,  which  defence  he 
will  be  deprived  of  if  the  defendant  may  be  allowed  t« 
give  it  in  evidence  in  mitigation  of  damages  on  not- 
guilty  ;  fo  the  plaintiff  will  be  in  a  much  worfe  condi- 
tion than  if  the  defendant  had  pleaded  it,  which  ought  not 
to  be. 

Fourthly  ;  Befides  what  is  called  iq  mitigation  of  da- 
mages, considering  the  nature  of  the  a&ion,  is  almoft  the 
fame  as  in  bar ;  for  if  the  defendant  can  bring  down  the 
damages  to  left  than  40;.,  the  plaintiff  recovers  no  more 
coils  than  damages. 

Fifthly;  By  this  mean  likewife  there  may  be  a  contra- 
riety of  determinations.  A  man  may  lofe  his  damages 
by  not  being  prepared  to  defend  himfelf,  and  may  after- 
wards be  acquitted  on  the  indidment  when  he  has  an  op- 
portunity given  to  him  of  defending  himfelf. 

Sixthly ;  If  this  he  admitted,  the  judgment  will  be 
wrong  ;  for  if  the  words  be  proved  to  be  true,  the  plain- 
tiff ought  not  to  recover  at  all. 

(a)  Sec  CuM^fn  TrlTiUins,  H*.  8|. 

Seventhly  1 
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Seventhly ;    A  great  hardfhip  on'the  plaintiff;    for  he  v^-j-^/ 
cannot  give  evidence  of  any  particular  damage  unlefs  he     Smith 
charge  it  particularly  in  his  declaration,  becaufe  (as  has     WW 
been  faid)    the  defendant  cannot  be  prepared  to  anfwer  it.     U*£J£" 
And  for  the  fame  reafon  witnefles  called  to  the  credit  of 
witnefles  cannot  fpeak  to  particular  fa&s. 

For  theft  and  feveral  other  rcafons  Eigke  *f  the  Judge* 
were  of  opiniob  not  to  receive  fuch  evidence.  And  (here 
was  a  very  ftrong  cafe  cited,  determined  by  Lord  Mac- 
clesfuldi  a  great  Judge  and  a  great  matter  of  evidence.  It 
was  the  cafe  of  tht  Biflop  of  Salijbury  v.  Najk{a),  for 
tying  of  him  ••  He  preachcth  nothing  but  lies  in  the 
pipit"  The  defendant  pleaded  pot-guilty;  and  hi* 
coanfel  offered  to  give  evidence  of  the  truth  of  the  words 
in  mmgatioq  of  damage*,  but  Lord  Macclesfield  refufed  to 
admit  it  with  a  great  deal  of  indignation. 

7h<  four  Judges,  who  were  for  admitting  the  evidence 
in  this  particular  cafe,  gave  different  rcafons  for  their  opi~ 


Firft ;  It  was  faid  by  one  that  it  ought  to  be  left  to  the 
discretion  of  the  Judge  when  to  admit  fuch  evidence  and 
when  not ;  but  as  the  conference  of  this  might  be  that 
fame  Judges  would  admit  fuch  evidence  and  fome  not,  it 
was  thought  more  for  the  honour  of  the  Uw,  and  for  the 
furtherance  of  juftice,  that  there  fhould  be  one  uniform 
rule  in  that  relpe&. 

Secondly  ;  It  was  faid  that  a  very  great  Judge  had  fre- 
quently admitted  evidence  if  doubtful  whether  it  was  evi<* 
dence  or  not,  and  faid  he  would  afterwards  tell  the  Jury 
how  far  they  ought  to  have  regard  to  it ;  but  thw\  though 
tffe  practice  of  a  very  great  man,  was  thought  to  be  of 
very  dangerous  confluence. 

Thirdly ;  The  cafes  of  giving  Infancy,  coverture,  and 
title  in  evidence  on  the  general  {flue,  which  were  men- 
tioned as  cafes  parallel  to  this,  are  very  different  from 
this ;  becaufe  when  they  are  admitted  to  be  given  in  evi- 
dence, it  if  always  in  bar  and  not  ip  mitigation  of  da* 
mages,  .  . 

M  B*H*  AT.  f '.  9 

Feurthfyi 
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1737.  Fourthly,  It  was  faid  that  there  is  a  difference  between 
a  plaintiff  and  witneffes,  becaufe  witnefle*  come  in  by 
compulfion  and  the  plaintiff  is  a  volunteer.  But  this  Teems 
to  bfe  a  diftindion  without  a  difference  ;  for  it  is  hard  and 
unjuft  that  a  man,  who  purfues  a  legal  method  and  craves 
the  protedibn  of  the  law  for  fatisfa&ion  for  a  wrong  done 
to  him,  ihould  be  put  under  any  disadvantages  whatever. 
And  yet  if  this  rule  were  to  be  admitted,  on  the  fpeaking 
of  words  of  another  which  import  felony  or  treafon,  the 
perfon  of  whom  the  words  are  fpoken  would  be  mad  if 
he  ventured  to  bring  his  adiotj. 

Fifthly  ;  It  was  faid  that  words  are  always  laid  to  b* 
fpoken  fal(2  et  nulitiofd,  and  that  therefore  any  evidence 
proving  them,  not  tobefo  ought  to  be  admitted.  It  was 
agreed  that  malice  is  the  gift  of  this  a&ion,  and  that 
therefore  evidence  proving  the  manner  and  occafion  of 
fpeaking  the  words  to  {hew  that  they  were  not  fpoken 
with  malice  has  always  been  admitted  ;  and  the  Judge 
yery  rightly  admitted  it  in  the  prefent  cafe.  But  if  the 
truth  of  the  word*  ihould  be  allowed  to  be  given  in  evi- 
dence for  this  reafon,  it  ought  to  be  in  bar  of  the  a<3ioq, 
which  has  never  been  pretended. 

Several  ctfes  likewife  were  cited  in  favor  of  this  opi- 
nion. The  cafe  of  Smithies  v.  Harrifon  (a),  tried  before 
JLord  Chief  Juftice  Holt,  13  Will. ;  another  cafe  tried  be- 
fpre  Lord  Chief  Juftice  Holt,  HM.  7  Will.  ;  and  the  cafe 
of  George  v.  Harding,  HiL  i%Geo.  1.  where  Lord  Chief 
Juftice  Raymond  gave  the  defendant  liberty  to  give  in  cvw 
dence,  on  not-guilty,  the  frijth  of  word*. 

In  the  trft  cafe  before  Lord  Chief  Juftice  Hoh9  tt  was 
a  conviftion  th*t  was  given  in  evidence  which  is  a  re- 
cord  ;  and  a  record  is  always  allowed  to  be  given  in  evi- 
dence even  to  the  credit  of  a  witnefs,  Befides  that  con- 
yidkion  coqld  not  haye  been  pleaded,  becaiifc  he  was  con- 
vidted  only  as  acceflbry ;  and  the  words  were  that  he  was 
a  clipper  and  a  coiner.  And  it  is  admitted  that  what  can- 
not  be  pleaded  may  be  given  in  evidence  in  mitigation  of 
fcmagfs. 


(mj  JU  Raym.  7|;. 


Th? 


*»*• 
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The  next  cafe  is  not  a  cafe  of  felony,  fo  does  not  came    1737. 
up  to  this.    Befides,  though  the  opinion  of  a  very  great  ^ry**+ 
man,  it  was  a  nifi  prius  opinion  and  feemed  a  little  e*tra-    Surra 

The  opinion  of  Lord  Raymond  was  likewjfc  in  a  cafe 
which  did  not  import  felony, 

The  prefcnt  cafe  being  only  a  cafe  of  felony,  it  was  not 
ncceffary  to  determine  what  might  be  given  in  evidence  in 
other  (a)  cafes,  only  in  the  cafe  of  trcafon,  that  being 
ftill  a  higher  crime,  and  fo  the  rcafon  ftrongcr,  and  there? 
fart  the  rule  is  extended  to  that* 

As  therefore  a}  great  majority  of  the  Judges  are  of  opi* 
fijoo  that  ay  Brother  Baron  Forte/cue  has  done  right  in  re- 
j?&ingthit  evidence,  fhc  vefdi&  that  has  been  giyen  ifyuty 


u  N$u :  The  eight  Judges,  who  were  not  for  admit- 
ting this  evidence,  were  myfclf,  J.  Page*  }.  Denton^  B. 
Carter,  J.  forte/cue,  B.  Jhomff(m%  B.  Fort ef cue }  a,nd  Jv 
ChappU. 

The  four,  who  were  for  admitting  it,  were  Ld.  Ch- 
Joft.  Let,  Ld.  pi,  Baron  Reynolds %  J.  Prtbyn  and  J. 
tomjw." 

#  {«)  The  rnk  now  extends  to  til  cafes  whether  the  words  do  or  do  not 
nport  t  charge  of  felony  ;  See  UnderwJ  ▼.  Paris,  %  Sir*.  zaoo,  and 
tie  cafes  there  referred  to  in  the  notes  in  the  octavo  edition. 

Path.   Cosskn$,   Acjminiftratrix  of  Thomas  Mn  a  1- 
Howard  againjt  B.  £ossen*  *of£L 

[M.  11  Geo.  9.    Rol.  64a.] 

CC  T"\EBT  on  bond.     The  defendant  prays  oyer  of  (he  Debt  on 

xJ  condition,  which  is  that,  in  cafe  a  marriage  be-  **adh  M**  - 
tween  the  defendant  and  Joan  Maynard  take  effe&,  if  the  fcndantwj 

hit  marri- 
age, with  condition  that  he  would  permit  his  intended  wife  either  during  the  mar- 
rage  or  by  will  to  difpofc  of  50I.  out  of  his  perfonal  eftate  :  Plot,  that  defendant  had 
sot  prevented  his  wife  difpofing  of  that  sum:  Replication,  letting  forth  a  particular 
difpofition  of  the  money  by  the  wife,  and  a  requeft  on  defendant  to  pay,  and  a  refufal 
Whim :  Rejoinder,  that  defendant  had  not  any  perfonal  eftate  out  of  which  he  could 
fay  the  .jol—Held  on  demurrer  that  the  rejoinder  was  ill* 

lit,  Bccaufe  it  was  a  departure  from  the  plea  \  adly,  becaufe  it  would  hare  been 
&•  defence  if  pleaded  at  firft. 

faid 
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1737.     faid  B.  Cojent  do  and  /hall  permit  and  fuffer  the  faid  jfo&n 
K^X^m^  his  intended  wife  at  her  own  free  will  and  pleafure   at 
Cossen*    any  time  within  fuch  intermarriage,  or  by  her  lad  'will 
•g*i*ft      jn  wrjtjng  atteftcd  by  two  credible  witnefles,  at  her  own 
Covins.    pr0per  ele^ion,  to  difpofe  and  give  the  full  fum  of  50/. 
out  of  the  perfonai  eftate  of  the  faid  B9  Coffins,  at  fuch 
time  or  times  -and  to  fuch  perfon  or  perfons  as  the  faid 
Joan  (hall  think  fit  to  order  and  direfit  the  payment    of 
fuch  fum,  without  any  manner  of  contradi&ion  or  deni- 
al, then  the  obligation  to  be  void  ;  and  pleads,  admitting 
the  marriage,  that  from  the  time  of  the  folemnization 
thereof,  he  the  faid  B.  Coffins  had  not  contradi&ed  or 
denied  the  faid  Joan  his  wife  at  her  own  free  will  and 
,  'pleasure  at  any  time  either  within  her  intermarriage  or 
by  her  lad  will   in  writing  attefted  bjr  two  credible  wit* 
>        nefles  at  her  own  proper  e|edion  to  difpofe  and  give  the  full 
fum  of  50/.  out  of  the  perfonai  eftate  of  the  faid  B.  Coffins 
af  fuch  time  or  times  and  to  fuch  perfon  or  perfons  at  the 
fyd  Joan  (halt  think  fit  to  order  and  djre£t  the  payment 
pf  fuch  fun}. 

The  plaintiff  in  his  replication  fets  forth  a  particular 
appointment  by  Joan  the  wife  according  to  the  condition 
of  the  bond,  and  that  the  defendant  had  notice  of  the 
appointment,  and  was  reqiiefted  to  pay  the  50A  out  of  his 
perfonai  eftate,  but  that  he  neglected  and  refufed  to  pay 
the  fame. 

The  defendant  rejoins,  and  admits  .the  difpofition,  but 
fays  that  at  the  time  of  the  making  of  luch  difpofition 
and  gift  of  the  faid  50/.  by  the  faid  Joan  or  at  any  time 
afterwards  after  the  time  of  fuing  forth  the  original  writ 
he  hath  not  had  any  perfonai  eftate  whereby  or  where- 
with to  pa,y  the  fajd  50/.  or  any  part  thereof, , 

A  general  demurrer  [a).   . 

Etpcr  Curiam,  f  Myfelf,  J.  Denton,  aqd  J,  Corny ns%  ab-, 
fent  J.  Forte/cut  Aland) .  The  rejoinder  is  not  good  ;  not 
pnly  becaufe  it  is  a  departure  in  pleading,  but  alio  becaufe 

(«)  This  cafe  was  argued  by  BttfitU  Sent,  for  fc  f  liuttiif,  and  Dr*frr% 

^rjc.  for  the  dcfcfid^u. 

what 
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what  the  defendant  infifts  on  in  his  rejoinder  would  not  *737* 
have  been  good,  if  he  had  infifted  on  it  at  firft  in  hit-  K*rv**J 

plea  t  for  he  is  eftopped  (a)  by  the  condition  of  his  bond  Count* 

to  far  that  he  had  not  fufficient  perfonal  eftate.  S*~*t 

•      So  judgment  for  the  plaintiff."  *•«»* 

(«)  Tv^SbdUy^  Wrifht,  fup,  page  fr 


Nathan  Hickman  and  Elizabeth  Emmett,  Exc-  KiiG.a, 
cuiots  of  Nathan  Hickman,  againft  Charm>tt*  J^zfc 
Walmr.  #w.»©mu 

[M.  uGso.  a.    KoL  536.3 

X  HE  opinion  of  the  Court  was  delivered,  as  follows,  where  the 

by  ftatute  of 

milisf  Lord  Chief  Tuftice.  ••  Adion  on  the  cafe  00  ]?^£T 
fereral  promifes,  all  laid  to  be  made  to  the  teftator  in  his  ^  aajop 
lifetime,  with  a  profert  of  the  letters  teftamentary,         .  brought  by 

an  execute? 

The  defendant  pleads  noq-affbmpGt  generally ;  andalfo  mifclnade 
that  he  did  not  proraife  within  fix  years  before  the  ob-  tohutefta* 
Uiniug  of  the  originaL  writ  of  the  plaintiffs  in  manner  and  tor»  th«  fc 
form  as  the  plaintifis  complain  againft  hiqi.  co^Jted 

from  die 

The  plaintiffs  reply  that  the  original  writ  was  fued  out  time  when 
ontheiothof  jj/*jlaft,  and  that  within  fix  years  before  |jf  JJjJjJj 
the  day  of  obtaining  thereof,  that  is  to  fay*  on  the  ift  of  ^ok,  and 
QRober  1 731,  the  letters  teftamentary  aforefaid  were  duly  not  from 
grafted  &c  ;  by  which  the  faid  a&ien  of  the  plaintiffs  ac-  the  time  of 
crued  to  them  within  fix  years.  £72* 

of  the  will. 

The  defendant  demurs,  and  affigns  for  caufe  that  the  j-K  the 
plaintiffs  have  not  diredtly  and  pofitively  alleged  th?t  the  JS^J 
uufeof  a&ion  inthe  declaration  mentioned  accrued  with-  ftatute  of 
in  fix  years  before  the  firing  forth  of  the  original   writ,  Limitation* 
fo  that  no  iflue  c*n  be  joined  thereon  ;  and  for  that  the  J°  »n  *&m 
replication  is  uncertain  ice.  (a)      '  S£& 

on  a  pro- 
nto made  to  the  teftator,  and  the  plaintiff  reply  a  fubfeauent  promife  to    himfclf, 
«t  »  a  departure  in  pleading,  and  therefore  bad. 

(«)  It   appears  that  this  cafe  was  argued  on  the  preceding  Tvtfday  by   Parhr. 
fciBg'i  Serjt,  for  the  defendant,  and  Skinntr  Kind's  Serjt.  for  the  plaintiff 


»« 


*7J3- 


Hickman 

againfi 

Walkml 
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Wt  are  of  opinion  that  the  replication  is  not  good,  for 
the  time  of  limitations  muft  be  computed  from  the  time 
when  the  aftion  firft  accrued  (a)  to  the  teftator,  and  got 
from  the  time  of  proving  the  will.  The  proving  of  the 
'  will  gave  no  new  caufe  of  aftion,  and  therefore  the  time 
of  proving  the  will  i$  perfij&ly  iatmaterjaj. 


If  It  were  otherwife,  it  would  make  ftrange  confufion  ; 
for  then  if  a  perfon  died  a- month,  or  a  week,  or  a  day, 
befoie  the  fix  years  expired,  the  executor  or  adminiftrator 
mud  have  fix  more  years ;  and  the  fame  rule  would  hold 
in  cafe  they  died  before  rhe  fix  years  elapfed,  tfie  fecond 
executor  or  the  adminiftrator  de  bonis  noh  muft  have 
another  fix  years.  J^nd  by  thp  fame  rale  the  affignee  of 
?  commiflion  of  bankrupt  muft  have  a  new  fix  years, 
though  the  contrary  was  exprefsly  determined  in  the  cafe 
of  Ajhbrooke  v.  Manby  in  B.  R.  3  &  4  Jac.  2.  reported  in 
Comb.  ^o[b).  Though  Comberbach  was  cited  as  an  au- 
thority for  the  plaintiffs,  lean  find  no  cafe  there  that  is 
fo :  only  in  the  cafe  before  mentioned  it  was  faid  by  Holt 
that  the  plaintiff  being  an  affignee  qf  a  commiflion  of 
bankrupt  fhould  have  a  new  fix  years  from  tfye  time  of 
the  affignment :  but  this  was  before  Hoh  was  a  Judge  j 
and  what  he  faid  there  was  only  as  counfel,  and  the 
whole  Oourt  were  of  another  opinion.  And  this  notion 
feems  the  more  abfurd,  t^ecaufe  it  is  dire Sly  contrary  to 
the  rule  concerning  the  limitation  of  a&ions  brought  for 
real  eftates  founded  on  the  fame  ftatute  (r),  where  it  is 
held  that  if  the  time  once  begin  tq  run,  it  (hall  run  even 
agaifyft  infants  and  femes  covert*. 


(a)  The  words  of  the  ftatute  2;  Jac  1.  c  16.  /  3.  are  that  attian* 
upon  the  cafe  fhall  be  commenced  and  fned  "  within  fix  years  next  after 
the  casfe  of  fuck  atfions  or  ft  its  >  and  not  after." 

(A)  The  fame  point  was  alfo  ruled  in  the  cafe  of  The  South  Sea  Com-, 
Pony  v.  WymondfeU,  3  P.  Wms.  143  ;  and  alfo  in  Gray  ▼.  Mende*t  X  Stri 
SS5»  according  to  a  manufcript  note  of  which  it  appears,  that  a  cafe, 
fuppofed  to  have  received  a  contrary  determination  in  1653  and  mentioned 
in  %  Leo,  166^  was  cited  by  Mr.  Wtarg  the  plaintiff's  counfel  and  over- 
ruled. 

(f )  The  fame  conftru&ion  has  alfo  beeq  put  upon  the  ftatute  4  Hen.  7. 
f.  34.  refpe&ing  the  time  within  which  an  entry  muft  be  made  to  avoid  a 
fine*  Stoxvel  v.  Lord  Zoucb  Saintmaure  and  CanteUpet  Plwpd,  $S5  >  &0' 
d  Uttourt  *.  Jomes,  4  Durnf  &  Eafi  300 ;  and  Doe  &  Grin*  v.  Sbane% 
M.%%Geo.z.B.&    4D»r*f.\#  E*fty*.  note*.  ' 


Th* 
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The  cares  of  Lethbridgt  and  Richards  v.  Chapman  (a) 
determined  here  and  in  B.  R.f  of  fVilcocks  v.  Htggins  (b) 
determined  in-  B.  R.  and  that  of  Kinfey  v.  Hayward,  I  Hickm a* 
Luitv.  256.,  cited  for  the  plaintiffs,  go  quite  on  another      <****? 
principle  ;  for  in  all  thofe  cafes  an  afiion  was  commenced  W**-***-* 
bj  the  teftator  or  inteftate  within  the  fix  years,  and  par* 
faed  (c)  in  a  reafoftable  time  by  the  executor  of  admini- 
ftrator  ;  and  therefore  thofe  were  adjudged  (a*  it  was  faid) 
upon  the  equity  of  that  claufe  in  the  fiatute  21  Jac.  x. 
r.  16.  which  gires  a  year  after  judgrrients  or  outlawries 
rererfed  ;  and  it  is  not  pretended  in  any  of  them  that  the 
executor  or  adminiftrator  (hall  have  a  new  fix  years. 

The  cafe  of  Booth  v.  Johnfon  was  cited  odt  of  Farref- 
ley  (£)  and  Lilly  (/)  :  but  Lilly  is  a  book  of  no  great  au- 
thority ;  and  as  it  is  reported  in  the  other,  it  is  faid  that 
the  plaintiff  had  judgment  in  this  court,  and  that  it  was 
a/rerw*rds  affirmed  in  the  Court  of  King's  Bench  becaufe 
the  defendant  had  pleaded  the  fiatute  of  Limitations  ill. 
And  if  fo*  the  plaintiff's  replication  could  never  come  jn 
queftion. 

We  are  therefore  of  opinion  that  the  plaintiff's  repli- 
cation is  not  good  for  this  reafon  ( /)• 

But  there  is  another  reafon  alfo  not  mentioned  by  the 
couniel,  becaufe  all  the  promifes  in  the  declaration  are 
hid  to  be  made  to  the  teftator  ;  and  where  they  are  fo» 
it  is  hfcld  in  the  cafe  of  Green  v.  Coote,  M.  3  Ann.  B.  R., 
and  reported  by  the  name  of  Dean  jv.  Crane,  Salk.  28* 
and  6  Mod.  309  ,  that  an  executor  cannot  give  evidence 
of  a  promife  to  himfelf  (g)  within  fix  years;  and  if  he 

(«)  Cited  in  15  Kin.  Ahr.  103. 

(0  1  Sir.  $07  ;  fitzg.  170,  489;  X  Barnard.  335,  349,  38*;  &  ft 
Barnard.  5. 

(c)  See  Karver  ▼<  James,  p«fi.  Trin.  1741,  and  the  cafe*  there  cited. 

(J)  x  Mod.  143. 

(r)  LiUy  471.  S.  C.  in  %Ld.Raam.  838.  by  the  name  of  GomU  v. 
Jobnfin. 

(f)  TWa  cafe  i*  diftmguimable  from  that  of  Curry  ▼.  SUvenfon%  Carth. 
335 1  Salk.  42 x,  and  Skim.  55$.  where  it  was  faid  that  the  adminifbatof 
flail  have  fix  yean  from,  the  time  ttf  granting  the  adminiftration,  becaufe 
there  the  ftatute  of  Limitations  had  not  Begun  to  run  in  the  mteftate's 
lifetime,  the  money  not  having  been  received  by  the  defendant  until  after 
the  death  of  the  Inteftate ;  (though  this  circumftanco  is  not  noticed  in 
the  abridgment  of  the  cafe  in  1  Com.  Dig.  168,  or  in  the  former  edition 
of  Bat.  Air.  vol  4.  479 ;)  and  alfo  from  Stanford' %  cafe,  Cn,  Joe.  61, 
and  5  Rep.  144.&  for  a  umilar  reafom-^The  firft  point  decided  in  the 
principal  cafe  (Hickman  v.  Walker)  feems  alfo  to  have  been  determined 
the  feme  way  in  Smith  Executor  of  Cods.  Hill  Executor  of  dark  1.  Wilf. 

134. 

(g)  Sec  Tie  Mxecumri  a/  the  Duke  •/  MarUortagb  Y.  JPidmore,  %  Sin 

89CV 

cannot 
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cannot,  fctting  forth  a  promife  to  himfelf  in  his  replica* 
tion  as  the  cx.:cutolrs  have  done  in   the'  prefent  cafe  is  a 
Hickman  departure  in  pleading  ;  and  for.  that  reafon  alfo  the  rcpli- 
1***$     cation  is  not  good. 

We  are  therefore  of  opinion  that  judgment  mud  be  for 
the  defendant." 


*£  u£-  *•  Moses  MorAvia  againjl  Robert  Sl*pir  Jun.  Wil- 
I^tT^uL      li am,  Salmon,    James  Williams,    and   James 
Parx£R  (*). 


When  tht    '  1  \ 


[M.  10  Geo.  *•    RoL  1737O 


party  (the     1  HE  opinion  of  the  Court  was  delivered  as  follows, 

plaintiff        by 

•'j^ificati-  Miles,  Lord  Chief  Jdftice.  "  The  aaion  is  for  an 
on  under  aflbult,  battery,  wounding,  and  falfe  imprisonment, 
procefsof  The  defendants  join  in  their  plea,  and  plead  the  general 
•n^rferior  jg-uC  not-guilty  as  to  all  the  trefpafs,  except  the  aflaultiag, 
tnuft'lhew  imprifoning,  and  keeping  and  detaining  the  faid  Mofes  in 
that  the  prifon  for  the  fpace  of  twenty-eight  days.  And  as  to  that 
caufe  tf  ac-  they  juftift  in  this  manner  ;     ' 

tion  albfe  J  J         J 

Jnrifdiaion  They  fay,  that  the  borough  of  Devizes  is  an  ancient 
of  that  borough  ;  and  that  before  the  time  &c  to  wit  on  Friday  the 
C0UI!i  but  9*  of  May  tj$$  at  a  Court  of  Record  of  our   lord  the 

ofthfeo^rt  noW  KinS  in  and  for  thc  faid  boro«Bh  in  the  Guildhall 
need  not  of  the  fame  borough  and  within  the  jurifdi&ion  of  the 
•—Whether  faid  court  before  the  mayor  recorder  and  three  of  the 
itbenot  capital  burgeffes  (naming  them)  being  counfellors  of  the 
ftatefaAich  k'd  borough  according  to  the  liberties  and  privileges 
a  plea  the  of  the.  fame  then  held  by  virtue  of  letters  patent  of 
nature  and 
extent  of /the  jurifdi&ion  of  the  court  below  ?  Qu. 

*j-A  capias  cannot  he  iflued  out  of  an  inferior  court  without  a  precedent  (hmrnons 
to  warrant  it :  hut  if  it  he  pleaded  that  at  one  court  the  plaintiff  helow  levied  hit 
plaint  and  fuch  proceedings  were  thereupon  had  that  at  a  fubfetptent  evurt  a  capias 
UTued,  it  will  he  intended  that  a  fummons  iflued  firft ;  but  fuch  intendment  will  not 
be  made  where  the  capias  iflued  at  the  fame  court. 

—A  principal  officer,  to  whom  returnable  procefi  is  directed,  mutt  (hew  that  it  it 
returned,  hut  a  fuhordinate  officer  need  not 

(a)  This  cafe  is  ihortly  hut  inaccurately  reported  in  Cm*  Kip.  S74* 

Car. 
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Car.  1.  late  King  of  England,  5th  of  June  in  the  l$th     1737. 
year  of  his  reign,  granted  to  the  mayor  and  bufgefies  and  w-j-^/ 
their  fucceflbrs,  one  Janus  Batten  in   his  proper  perfon  Moravia 
came  and  then  and  there  levied  his  plaint  againft  the  faid     *s*'V 
Mofes  Moravia  of  a  plea  of  trefpafs  on  the  cafe,  to  the  J^^j^ 
damage  of  the  faid  James  Batten  40/.,  an{l  found  pledges 
to  profecute  his  faid  plaint,  and  prayed  that  due  procefs 
of  law  might  be  awarded  againft  the  faid  Mofes,  which 
was  thefT  and  there  granted  him  ;  and  thereupon  fuch  fur- 
ther proceedings  wire  hadm  the  faid  court  according  to  the 
tenor  of  the  faid  letters  patent  that  afterwards  to  wit  at 
that  fame  Court  of  Record  &c  held  the|  fame  Friday  the 
faid    9th  of  May    1735  before  the  faid  mayor  &c  by 
virtue  of  the  faid  letters  patent  there  iffued  out  of  the  faid 
court  a  certain  precept  of  our  faid  lord  the  now  King  di- 
re&ed  to  the  then  bailitf*  and  ferjeants  at  mace  of  the  faid 
borough  and 'every  of  them  being  then  and  always  after-* 
wards  until  and  after  the  return  of  the  faid  precept  mini- 
fiersof  the  faid  court,  by  which  faid  precept  the  King 
commanded  them  and  every  of  them  that  they  fhould  take 
the  laid  Mofes  Moravia  and  him  fafely'keep  fo  that  they 
might  havehis  body  before  the  mayor  &c  at  their  next  court  , 

of  the  fame  borough  to  be  holden  in  the  Guildhall  there  on 
Friday  the  6th  day  of  June  then  next  to  anfwer  to  the  faid 
Jarus  Batten  of  a  plea  of  trefpafs  on  the  cafe,  to  his  da- 
mage 40/.  &c ;  which  faid  precept  was  duly  indorfed  on 
affidavit  duly  made  for  the  fum  of  40/.  according  to  the 
form  of  the  ftatute  &c  ;  and  the  faid  precept  fo  indorfed 
was  afterwards  and  before  the  time  when  &c  viz.  on  the 
faid  9th  of  May  1 735  at  the  borough  afoj-efaid  by  the  faid 
William  Salmon,  then  and  there  and  until  the  return  of  the 
faid  precept  attorney  for  the  faid  James  Batten  retained  by 
him  to  profecute  the  faid  ftiit  and  at  the  requeft  of  the 
faid  Janus  Batten,  delivered  (a)  to  the  faid  James  Willi- 
ems  and  James  Parker  then  and  from  thence  until  the  re* 
turn  of  the  faid  precept  bailiffs  and  ferjeants  of  the  mace 
of  the  faid  borough  and  minifters  of  the  faid  court  to  b# 
by  them  executed  in  due  form  of  law,  and  the  faid  James 
Williams  and  James  Parker  were  then  and  there  requefted 
as  well  by  the  faid  William  Salmon  as  by  the  faid  James 

(«)  Vid.  Roivc  v.  Tutte,  ante  1 5  \  where  it  was  holden,  on  demnrref, 
that  the  delrfery  of  procefs  by  one  to  another  to  be  executed  is  an  admu> 
fa»n  of  the  trefpafs  in  or^cr  to  jvftify  it* 

Batten 
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1737.     Batten  arid  Robert  Sldper  the  younger  to  exectite  the  fame  f 
C»  iB^mm+J  by  virtue  whereof  the  faid  James  Williams  and  Jamet 
*^>A   Parker  at  thc  rcqueft  of  the  faid  7*m«  Batten  and  alfo  of 
stwl     the  faid  William  Salmon  his  attorney  and  of  the  faid  Robert 
and  other*  S/<s*vr  the  younger  afterwards  and  before  the  return  there* 
of  viz.  on  the  faid  9th  of  May  1735  at  the  borough  afore- 
faid  within  the  jurifdidion  of  the  faid  court  took  and  ar- 
retted the  faid  Mofes  by  his  body  and  kept  and  detained 
him  in  their  cuftody  there  for  the  fpstce  of  twenty-eight 
days,  as  it  was  lawful  for  them  to  -do  ;  and  the  faid 
James  Williams  and  James  Parker  at  the  rctdrn  of  the 
laid    precept    viz.   at  the  faid    couit  held  at  the  faid 
Guildhall  within  the  faid  borough  by  virtue  of  the  faid 
letters  patent  before  the  faid  mayor  and  three  of  the  ca- 
pital burgefles  (naming  them)  being  counfellors  of  the 
faid  borough  on  the  faid  6th  of  June  then  next   re- 
turned the  faid  precept  duly  ferved  and  executed,  which 
is  the  fame  aflaulting,  imprifoning  &c ;  wherefore  they 
(ray  judgment  &a 

To  this  plea  the  fflairttiff  demurred  generally  ;  and  the 
defendants  joined  in  demurrer. 

Il  was  faid  for  the  plaintiff  that  this  being  a  joint  plea* 
of  all  the  defendants,  if  it  be  not  a  good  judication  as  to 
any  one  of  them,  it  will  be  a  bad  plea  as  to  all  ;  and  this 
was  admitted  by  the  counfel  for  the  defendants,  and  can- 
Hot  be  difputed  now,  it  having  been  fo  often  determined. 
Vid.  Smith  y.  Bouchier,  M.  8  Geo.  %.  B.  R.  (a) 

Several  objections  (b)  were  taken  to  the  plea ; 

Firft ; 

(41)  Thisea&hfeifeenfliicefepdrtedina  Str.^j.  See  alfo  MiddUtoM 
V.  Price,  %  Str.  1 1 84.  and  Morfi  ▼.  James,  fofi.Micb.  1738. 

(J)  This  cafe  was  argued  on  theaift  of  June  and  nth  of  November  1737 
hj  Draper  and  Agar  Serjts.  for  the  plaintiff,  and  by  Eyre  and  Parker 
King's  Serjts.  for  the  defendant*  On  behalf  of  the  plaintiff  were  cited, 
infnpport  of  the  firft  and  fecond  obje&ions,  the  cafe  of  The  Marjbalfea; 
10  Co.  69  \  Higginfon  ▼.  Marti*,  %  Mod*  195  ;  Martin  Y.  Marjball,  Hoi: 
63  ;  'Turner  ▼.  Folgate,  X  Lev.  95  ;  Adney  ▼.  Vernon,  3  Lev.  243  ;  Cotes  v. 
MittbUt,  3  Lev.  ao;  Britton  v.  Cote,  Cartb.  443;  Peacock  ▼.  Beit,  I 
Sound.  73  ;  Strode  y.  Peering,  %  Show.  168 ;  Johns  v.  Smith,  Cro.  Joe.  3x4. ; 
Dennis  T.  Poxols,  %Lutw.  9x3  ;  Hargrove  ▼.  Ward,  ih.  145$  ;  Pmnager 
V.  Gale,  i  P'entr.  xoo,  id  refolution ;  Qltiet  ▼.  Jle/ey,  Sir  T.  Jon.  214; 
Momfev.  — ,  Teh.  46  ;  Bailey  ▼.  Orme,  P  8  Geo.  X.  B.  P.  and  Barrovr 
▼.  Durcbett,  Tr.  8  Geo.  %.  B.  C.  ;-^-ia  fupport  of  the  third  obje&ion,  i 
Rot.  Abr.  277.  D.  x  ;  Halt  V.  Booth,  t  Mod.  236 ;  Jtfers  V.  Mafial,  Sir 

T.Raym 
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Fi'ril  ;  that  it  does  not  fet  forth  tHat  the  caufe  of  aflion     1737. 
arofe  wftiin  the  jurifdicYiori  of  the  inferior  court,  which  J^- vr"^ 
is  neceflary  to  be  done  in*   ref^eS   to  TViVtam  Salmon  the  «o*atU 
attorney  and  Rtbci\S leper  a  ftranger,  though   perhaps   it  gJJwiU 
inay  not  be  neceflary  ta  refped  to  the  two  other  defend* 
ami  who  juitify  as  officers  of  the  oorough. 

tSecondIy ;  That  it  is  not  flft  forth  Mat  jurifJifiibn  this 
court  hath ;  and  It  does  not  appear  that  this  court  hath 
an?  jarifdidion  as  to  perfonal  adions ;  and  that  in  this 
relpeS  it  is  bad  as  to  thfe  officers  as  Well  as  to  the  othet 
defendants. 

Thirdly ;  That  a*  capias  carindt  iflue  without  i  prece- 
dent fommoiis,  and  that  it  does  not  appear  there  was  znf 
precedent  fommons  in  ibis  cafe  ;  nay,  that  it  is  plain  that 
there  wis  not 

Fottrrhly ;  That  the  return  is  ill,  it  dot  feting  faid  that 
the  return  was  nude  at  a  court  held  before  the  recorder, 
but  only  before  the  mayor  and  three  capital  burgeflcs  ;  and 
that  it  is  neceflary  in  cafes  of  this  fort  that  the  return 
mould  be  fet  forth: 

Before  I  tike  notice  of  the  three  firft  objections,  I  will . 
lay  the  laft  out  of  the  way,  as  being,  we  think,  of  no 
weight     For  though  We  admit  that  the  return  ought  to  . 
be  fet  forth  (a),    being  the  cafe  of  the   attorney  and  4 
ftranger^  we  think  it  is  fufficiently  fet  forth,  it  not  ap- 
pearing to  us  that  the  recorder's  prefence  is  neceflary  to 

t.JUjM.  128  ;  ReaJx.  mimett,  1  Venl  220  j  i  Lutv>.  9x8  <  faid  Garni 
i.Higty,  Sir  T.y<m.  129. ; — ill  fupport  of  the  4th  6bje&ion,  C#.  B*tr: 
503,706*;  t.  Smithy  Crt.  Jac.  3x4.  2d  exceptidn  ;  and  Cotftr  +.  Derhy\ 
I7»x,  R.  R. 

The  defendants,  In  anfwer  to  the^two  firft  objections,  relied  on  the 
tafes  of  Gwrriw  ▼.  iW*,  2  L**w.  %$•  *»*  x56°  1  Patrick  v.  Jobnfin  \ 
**-  926  ;  Ludtimg  t.  Demiting,  Salt.  20 1  $  and  Tbomf.  Entr*  362  ; — in  ari« 
fwer  to  the  third,  Lane  v.  Robin f on y  2  Mod.  162 ;  and  2  Lutw.  1565  ;— 
tndthey  anfwered  the  laft  bbjediori  by  Gating  the  faft  that  the  feturit 
^»  fnfiicient. 

.  («)  A  principal  officer,  who  juftifiea  undef  returnable  pf  ocefs,  mufc 
A*w  that  the  writ  was  returned ;  Middleion  v.  JVfc,  2  Str.  11 84,  and  . 
4  Wilf.17.:  but  a  fubordinate  officer  need  not;  Salt.  409,  4x0;  x  Z</. 
^^•634;  and  JWai^r  ▼.  ?**»,  /^/?.  JVf.  1738,  2d  objection.  But  this 
nueii  confirmed  to  writ!  on  mdhe  procefs,  and  does  not  extend  to  writ* 
^aeration. ,  Ht%%  cafe,  5  Rtfi*  903  Doiley  y.  JtiUjfif  L*t*  %%  \  and     - 
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173?..  the  holding  of  a  court,  Vid.  Ricketts  v.  Bowler,  in  S.  R. 
v-^v^-f  %W.  (rf  M.  \  Britton  v.  CM,  S*#.  409  ;  Fuemaft  v* 
W!!^7tfA    "to"'***  **•  ■  anJ  Girling^  cafe,  Cr*.  Car.  447. 

As  to  the  firft  objeQion ;  We  thin*  it  a  fatal  obje&ion  ; 
for  though  in  the  cafe* of  an  officer,  who  is  obliged  to 
obey  the  procefs  of  the  court  and  is  punifhable  if  he  da 
not,  it  may  not  be  neceflarjuo  fet  forth  that  the  caufe  of 
aftion  arofe  within  the  jurifdi&loA  of  the  court,  it  has 
been  always  holden,  except  in  one  cafe  which  I  (hall 
mention  by  and  by,  and  we  ire  all  clearly  of  opinion, 
that  it  is  neceflary  in  the  cafe  of  d  plaintiff  nnpfejJLi  and 
if  it  be  neceflary  in  the  cafe  of  a  plaintiff,  it  fefems  to 
be  much  more  fo  in  the  cafcoQhejtftornej^  who  may 
beTuppofed  to  know*  Ift^rnrfSfeoTthc court arid  it's  }u- 
ftfdi&ion  much  better  than  the  plaintiff.  And  we  think 
It  is  ftronger  in  the  cafe  of  Sloper%  who  appears  to  be  a 
mere  ftranger  ;  for  if  a  man  will  thruft  himfelf  into  an 
office  in  which  he  hath  nothing  to  do  either  in  point  of 
intereft  or  of  duty,  as  stn  attorney  or  officer,  ne  mud 
take  care  to  be  fure  that  he  is  in  the  right,  othcrwifc  it 
is  at  his  peril. 

The  dirtindlion  between  the  plaintiff  and  the  officer  \t 
exprefsly  warranted  by  Turner  v.  Felgate%  1  L*v.  95. 
Cotes  ^  MicKtll  etnd  other i%  3  Let!.  $0  ;  Adney  v.  Vernon% 
3  Lev.  243  ;  Hod/on  v.  Cooke,  I  Vtntr.  369  ;  Britton  r. 
Cole,  Car M.  441  »  Higginfon  v.  Martin,  %  Mod.  195;  and 
Barrow  v.  Durchett%  adjudged  in  this  court  Tr.  fl  Geo.  2. 
And  there  frems  to  be  a  plain  reafon  for  this.  For  the 
inferior  officer  h  punifhable  as  a  minified  of  thecotntif 
he  do  not  obey  it's  commands ;  and  it  would  be  unjuft 
that  a  man  fhould  be  punifhed  if  he  does  not  do  a  thing 
and  (hould  he  liable  to  an  aclion  if  he  does.  But  it  is 
otherwife  in  the  cafe  of  a  plaintiff;  for  (as  it  is  (aid  ia 
the  cafeof  Higgirtfoh  v.  Martin)  a  plaintiff  may  fue  if  he 
pfeafe  in  the  courts  of  ffVfiminJIer-hall  and  then  he  will 
be  fafc*  but  if  he  will  fue  in  an  inferior,  court  he  it 
bowuf  at  his  peril  lo  take  notice  of  the  bounds  and  limits 
of  it's  jurifdi&ion.  And  though  the  judges  in  that  cafo 
differed  as  to  another  matter,  (the  proeeft  in  that  cafe 
f*cing  a  capias  ad  fatlsfaciendum  after  judgment,  and  the 
plaintiff  in  the  inferior  court  having  fet  forth  in  his  de* 
^Uration  that  the  caufe  of  adton  arofe  within  the  jurif- 
'difiiofl  of  the  court  which  the  defendant  there  admitted 
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ty  bit  plea,  and  for  this  deafen  two  (a)  of  the  Judges 

Were  of  opinion  that  the  objection  was  cured*,)   yet  they 

frere  a/1,  of  opinion  that  if  the  cafe  had  been  as  the  pre-  Moravia 

fcntcafe  is,  the  plea  would  not  have  been  good.     And  for   gJJJJSfc 

the  rcafons  that  1  mentioned  befoie*  rji^ryfa  ftf  j§  ar^ 

Uncy  and  the  cafe  of  a1  flraager  arc  modi  ftrorigcr  than       fc 

ffiToFTgaintlS!; 

The  only  cafe  that  I  bail  find  where!  a  contrary  opinion 
is  held  is  the  cafe  of  Gnoinne  v.  Pdott,  Jones,  add  Minors  f 
I  £*rw.  935,  afid  1560,  in  Scacc.  4  tv.biM.  which  wai 
cited  in  this  caTe  by  the  counfel  for  the  defendants;  and ' 
much  retted  upon*  as  an  authority  for  them :  bet  as  it  is  a 
lingk  cafe,  contrary  to  many  fcMier  and  forhe  fubfequent 
teiolutious,  we  think  that  it  is  not  fnfficient  to  alter  the 
law  in  this  fefpefit.,  efpeciaily  ft  nee  Mr.  a.  JPowetl  $  argu- 
ment, (though  he  was  a  very  leainea  Judge,)  which  ii 
reported  at  large  iri  Luiwyche,  feerhs  to  me  to  be  founded 
on  very  unfamfa&ory  reafons  (b). 

His  principal  reaTons  areV  ,  f    . 

1  ft,  That  an  aftionof  trefpafs  will  not  lie  agairift  the  » 
plaintiff  m  fuch  cafe,  becaufe  he  may  not  know  where 
his  caofe  of  ri&iofl  arofe*  and  bepufe  he  may  not  kno# 
the  extent  of  the  jurifdi$ioti  of  the  inferior  court.  But 
this  has  been  anfwered  by  what  I  have  faid  already  and 
what  I  cited  tfut  of  the  cafe  of  ItiggMfon  t.  Martin. 

adly,  Becaufe  (he  fays)  there  j*  no  cafe  wHere  the  per* 
ton  doing  the  thing  Is  eftcufed,  and  yet  the  perfon  whd 
ony  procures  \i  to  be  done4  though  ibferit  (hall  be  a  tref- 
pafler.  l*Kis  wile  is  certainly  a  true  one  where  tne.  per* 
fcn  commanding  the  thing  and  the  peffon  doing  it  are 
anderthe  fame  circuiqfianceS.  But  here  the  officef  ana 
the  plaintiff  are  tinder  very  different  circuniftances,  as  I 
have  already  {hewn,  and  therefore  the  ride  does  not  hold. 
Suppoling  I  ibooUl  order  a  lunatic  to  kill  a  man,  He  would 
be  eicufed  as  a  lunatic,  and  yet  I  ftiotfld  certainly  bp 
hanged  ;  which  (hews  the  abu^rdttjr  of  laying  down  thii 
as  a  general  role.  t  }  f "' 

(a)  Bat  according  to  the  *epo#  in  $r»k.  jai  one  of  thole  jndgef 
{Aikia*  J.)  Afterward  and  after  /the  Court  had  taken  time  to  confide?  of  the 
foot,  a©-<*4  with  NirtiCbmJ.  aod^iWW  I.  fhat  the  ,obje&ion  warf 
««  cured >y  the  fcttgjK'ffcavuig  pleaded  beftw.  gee  aHb  BmlL  N.  *. 
Jj.  .»».-• 

(i)  In  Gji*  jr.  Jr//c«r1,  a  JT#  $05.  L<LCcmit*  (aid  M  Baron  P#«w« 
»  hfe  argunu-ot  of  GfiwY.  Pm^  has  feted  the  learning  of  cafes  of 
Jos  kind*  bmliaai^JaldoWnjmypiwtfcruleof  kw." 
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3<JIy*  Another  argument  tfrhich  he  makes  trfe  of  is, 
that  an  adtion  will  not  Ire  by  an,  attorney  of  a  court  in 
fVcflminftcr-hall  againft  a  perfoh  who  fues  hhn  to  another 
court|.  if  he  does  not  infift  on  his  privilege.  But  this 
differFboth  from  the  prefent  cafe  and  thecafe  in  Lutwychs 
in  two  very  material  circum (lances ;  id,  that  the.proccfs 
in  both,  under  which  the  defendants  juftify,  i*  not  a  ca- 
pias ad  fatisfaciendurn,  but  a  capias  ad  reffxmdendurn,  be- 
fore any  plea  put  in  by  which  the  defendant  in  the  inferior 
court  hath  fubmittedto  it  V  jurifdifljon  ;  a^Jy,  ankTin  the 
cale~oF  an  attorney ,  Tt  is  onlylrpeHonal  privilege,  which 
if  he  will  not  infift  on  he  is  liable  to  the  jurifdi&ion  of 
another  court  as  welt  an  aay  other  perfon. 

There  is  but  one  reafon  that  feems  to  be  material, 
which  is  not  mentqpned  by  Powell  B,  but  is  mentioned 
by  Lutwyckt  in  his  report  and  appears  to  be  fo  in  the  form 
of  the  proceedings,  that  the  plaintiff  there  in  the  inferior 
court  was  an  administrator,  and  fo  could  not  be  fdppofed 
to  knew  wijere  the  caufe  of  adion  arofe  ;  and  it  is  well 
known  that  for  this  reafon  executors  Aid  adminiftrators 
are  favoured  by  law,  it  being  excufed  from  cofts  and  iff 
feveral  other  fefpeQs  :  bd^  this  circumftance  does  not  oc- 
cur in  die  prefefit  cafe. 

For  thefe  reafons,  notwkhftanding  this  cafe\  we  are  of 
opinion  that  this  rs  ff  fatal  objection  co  the  pie*  (a). 

Secondly  > 

(a)  tt  doe*  not  appra-,«hat  the  cafe  6t  &r*fcoH  v.  Catptnitr  and  Ma*{ 
fr.  9  W.  3.  fincc  reported  in  I  Ld.  Ray*.  229.  way  cited  in  the  principal 
cafe:  there  to  trefpaft  for  an  afTatdt  battery  wounding  and  fidft  imprf- 
fbnmeut,  the  defendant*  juftined  nnder  mdbe  prooefs  out  ef  the  court  ct 
Launccjlon  in  Cornwall  (not  faying  what  court)  on  a  plaint  entered  by 
Carpenter  for  a  debt  due  to  him  within  the  jurifdidion  of  the  court;  the 
plaintiff  replied  that  the  caufe  of  aAidn  arofe  at  St.  Ntot\  ahfque  hoc 
that  it  arofe  within  the  jurifdiclion  of  the  cotrt  of  Ltuntrrffon  ;  aad  to 
this  replication  the  defendant*  demurred. 

*The  Court,:  alter  faying  that  neither  the  officer  or  party  Wu  bound  to 
take  notice  whedper  the  caufe  of  aclion  arofe  out  of  the  jurifdiclidh  of  thd 
coin,  added  *Tf  tl        '  **    *'1 r  -^    *  ^  "■ 


the  caufe  6f  *&i6n  arofe  out  of  tie  jdrifdftftioh  of  tfeej 
lant  in  the  inferior  1* 
do  not,  dte  ariair  of  the  iiiriMictrtnl 


court  the  defendant  in  the  inferior  conrj  ought  to  pjeafcl  it  j  aad  if  hd 
do  not,  &e  ariair  of  the  wrtraigifttnfe  over,  <md  he  foalfrnbt  trice  *dvan~i 
rage  of  it  Ift'ttBy  eou^iCTaTactfen  againft  tne-pfeuntHF  6r  die  officer  -wh«J 


execute*  the  procuftK  And*.f6  it  was  refaltecl  in  the  cafe  of  Gowajkr  *, 

Judgment  hawevef  wag  given  for  the  plaintiff  on  account  6f  the  in 
firi&eiency  of  the  plea. 

Bat  the  opinion  of  the  Gfort  refpecKng  the  jurifdHHon  feems  to  hi 
Auken  not  only  by  the  cafe  of  Mc+avU  ▼.  Siffer,  but  alfo  by  that  of  /ftri 
1  b*r\ 
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Secondly  ;  But  there  is  another,  which,  if  poffible,  is    j  737. 
ftil!  Wronger,  that  the  defendants  have  not  fee  forth  what  v~*~v^W 
jurifdidioD  (a)  the  Court  t>f  Devices  hath,  or  whether  M«aa*i+ 
it  hath  aoT  jurifdi&ion  at  all  in  the  cafe  of  perfonal  a&i-    ^jjfi 
dos  ;  (o  that  for  ought  that  appears  in  the  plea,  it  may    m19     ' 
be  only  a  coiirt-lcet.     And  it  is  conGftent  even  with  the 
cafe  in  Lwtwycht  to  allow  of  this  ohje&ion.     For  in  that 
as  well  as  all  the  cafes  that  I  can  find  where  thefe  igrt 
of  pleas  have    been  holdera  to  be  good,  they  have  ex- 
prcfsly  fef  forth  what  jurifdidion  the  court  had,  to  (hew 
that  ihe  coort  had  a  general  jurifdidioo  of  fych  fort  of 
a&ioos.    For  otherwife,  it  has  always  been  holden  that         9. 
even  an  officer  cannot  juftify  ;  as  in  the  cafe  of  a  juftice 
oC  the  peace,  if  he  make  a  warrant  to  a  con  (table  to 
bring  a  man  before  hioi   for  a  matter  of  which  he  hath 
a  general  cpgnixance, '  tKouRh  he  \)i3  n»  foundation  in 
point  of  fc&  for  granting  fuch  a  warrant,  or  though  the 
"vanant  ttfelf  be  defective  in  point  of  form,  yet  a  conftabb 

\n\  t.  CM,  £.  ii  G.  3.  /?.  R.  at  leaft  at  to  cafes  ar  ifing  in  inferior  court* 

That  was  an  adtion  of  debt  on  a  judgment  in  the  hundred  court  of  $L 
Srmtft'm  Gtcueeftcrjbirt  \  the  declaration  n%tmg  that  the  plaintiff  levied 
hn  pkint  in  the  court  below  for  a  caufe  of  action  arifing  within  the  jurifc 
didmn  of  that  court,  and  that  fuch  proceedings  were  thereupon  had  &c 
)fa  the  plaintiff  recovered  &e. 

The  defendant  pleaded,  befides  the  general  hfue,  that  the  caufe  of 
aftico  arofe  at  Roft  in  HereforJjbirc  out  of  the  juriiQidtion  of  that  court, 
7»d  not  within  &c 

To  this  )aft  plea  the  plaintiff  demurred,  and  contended  in  argument 
fhtt,  a|ter  judgment  below,  it  was  top  late  for  the  defendant  to  plead 
that  die  caufe  of  action  did  not  arife  within  the  jurifdi&ion  of  the  court 
Mow,  and  that  if  he  had  meant  to  take  advantage  of  fnat  be  mould 
fate  pleaded  it  in  abatement  below. 

Bat  the  Court t  after  taking  time  to  confidcr  of  the  cafe,  gave  judgment 
for  the  defendant.  ; 

Lord  Mansfield  Ch.  J.  kid,  we  find  on  looking  into  the  record  that 
there  is  no  question  at  all,  nor  any  room  for  argument,    fhc  counfel  have 
gone  into  a  wide  field  of  argument  npt  applicable,  how  far  an  officer  is 
HKfied  a&ing  under  the  judgment  of  an  inferior  court  not  having  jurif- 
di&on,  and  how  far  the  party  is  precluded  aft«»r  judgment  from  alleging 
dm  the  caulc  of  a&ion  arofe  without  the  jurifdi&icra.     This  is  an  action; 
of  debt  on.  a  judgment  in  the-  hundred  court  of  St.  JtVfotp//'s  for  a  emvfi 
if  e8wi  arifimg  tvitbin  the  jurifdiflion  of  the  cnfU     This  the  plaintiff  takes       / 
pponhan  to  aver,  and  he  muft  have  proved  it  nn^ef  the  general  itfue.~"  \ 
TEf3efcndant  pleads,  Tft,  nil  debet,  idlyf  that  the  cauie  or  action  arole       ? 
ow  of  the  jurifdi&ion ;  to  this  fecond  plea  there  is  a  demurrer  which       V. 
admits  the  fa&,  fi>  that  it  appears  on  the  record  thut  there  was  no  caufe  of         ) 
*&km  within  the  jurifdidion.     Jkfides  it  is  not  a  judgment  of  a  court  ot 
iwwnd  (1) ;  but  like  a  foreign  judgment  (a),  and  not  conduuve  evi<|ence 
of  the  debt.  '  • 

(*)  Vide  MarpoU  v.  Bafnett,  note  •*/ 

CO  It  did  not  appear  iu  this  cafe  to  be  a  court  of  record ;  but  in  Deny 
fit  ▼.  Arab,  1  Luivo.  9x4.  it  was  pleaded  as  a  court  of  record. 
*  W  9ec  Walktr  v.  JP/tfrr,  DougL  I.  and  the  cafes  there  referred  to. 

#tia.y  % 
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may  juftify  under  it :  but  if  he  make  a  warrant  to  take  up 
a  man  to  anfwer  in  a  plea  of  debt,  a  con  ft  able  cannot 
juftify  under  fucH  a  warrant,  bocaule  the  jqftice  hath  no 
jurjfdi&ion  of  debts. 

We  think  therefore  for  this  rejifon  ftat  this  pie  3  is  bad 
pven  as  to  the  officers  them  (elves. 

t  Thirdly;  the  other  objedkion  likewife  fecms  to  be  of 
freight  (?),  that  ber$  i%  a  c?pia$  in  r.he  fjrft  inftence,  which 

•  w<p 

(a)  This  objection  was  holden  to  be  decifm  in  the  cafes  mi  Afar  pete  % 
Majkett  and  Biggott,  determined  ia  Tr.  1747,  &.  C  and  in  Murptyr. 
jFmgeraldvaA  another,  in  Tr,  %6  Cm  2.  B.C. 

The  former  was  an  action^  of  aflauS  battery  and  falfe  imprifonmem ; 
p>  which  both  the  defendants  pleaded  not  purity  a*  to  all  trie  trefpalfe  &c, 
except  the  affaufting  beating  and  impnfoaing  xtit  plaintiff  Slc  ;  and  at  f 
that  they  pleaded  a>  juftificatipn  that  at  the  Court  of  Record  pf  our  lord 
the  King  held  in,  the  Guildhall  of  the  town  of  Qfwefljy  on  the  3d  of  0<S«- 
ber  1746  by  virtue  of  certain  letters  intent  granted  by  Kiisg  Car.  a.  on 
the  13th  of  Janyaty  in  die  *jth  year  of  his  reign,  Bafiutt  levied  a  plaint 
againfs>  the  plaintiff  ( Marpolc)  in  a  plea  of  trefpafs  upon  the  caie»  to  the 
damage  of  Bafrett  %ol.  for  a  cauie  of  action  arujng  within  th$  jurifdidian 
of  that  court,  and  ther. eupon  fifth  proceedings  were  had  in  the  fame  court 
that  afterward*,  to  wit,  at  apdin  and  by  the  fame  court  there  iffued  a  certam 
fruept  &c  againft  Marpol^e,  <|ire&e4  to  the  Serjeants  at  ^f^,  fcy  virtue 
whereof  Piggotj,  the  other  defendant,  one  pf  the  Serjeants  &c  on&c  be; 
fore  the  return  of  the  iaid  precept  gently  laid  hia  hands  on  MarftU  in  or? 
^ier  to  arceft  hm  &Q,  and  (hen  and  thene  arretted  him  &c 

The  plaintiff  demurred  generally ;  and 

BeffiefdScrji.  on  the  13th  of  May  1747-  took  two  objections  to  the  pica. 

1  ft,  That  if,  dign$t  fct  forth  t^e  nature  pf  the,  court,  oj  the  extent  of 
its  jurifdk&on ; 

adly,  That  a  capias  uTued  in  the  fir^  inftance  j  and  he,  relief  00  the 

cafe  of  xMor%>ia  V.  SUper. 

The  anfwer  given  by  Draper  Scrjt.  to  the  firft  obiedion  was  that  it 
was  ftated  in  the  plea  that  it.  was  a  court  of  record  of  our  lord  the  King 
held  in  and  for  the  town  &c,  and  that  it  was  exprefsly  'alleged  that  the 
caufe  of  a£iqna£o(c  within  the  jurtiii&ion  of  that  court ;  to  the  fecond, 
that  it  was  (taftd  in\he  plea'  "  that  thereupon  fuch  proceeding*  were  had 
&c";  that  it  did  not  aPP**r  t*ut  a  (^minons  jiafl  not  i{fued*;  t^at  a  fumT 
mons  might  might4  be  returnable  on  the  fame  day ;  and  tjiat  a  fuminoni 
and  capias  might  UTue  on  the  lame  day." 

But  'the  Court  ruled  that  the  plea  could  not  be  funported,  and  gave 
judgment  for  tfce  plaiptinj'  on  tfcc  ift  'of  J*>\e  1747.  J4. $.  JUL  Cb.  J, 
W'tHc*  (.1). 

The  other  cafe  of  Murphy  v.  Fitzgerald  and  tf*'*?  wa*  *H°  ar*  adion  of 
aflault  batter^  Wounding  and  f«He  imprifonment:  in.  that  alfo  both  the 
defendants  pjeaded  a  joint  plea  of  juiUfJcationi  in  which  tncy  fct  forth, 
that  there  had  been  an  immemorial  court  pf  record  of  our  lord  the  King, 
within  the  liberty  of  the  jjifhop  of  Rocbefler  in  Kent,  held  at  the  Palace  of 

t  v  (1)  According  to  Mr.  Juft.  AShey'*  account  of  this  cafe,  The  Court 

'• «  did  not  absolutely  determine  that  the  plea  was  had  becaufe  the  jurifdic- 

pon  was  not  fet  forth,  though  they  were  ftrongly  inclined  to  rthink  fo : 

^ut  on  the  fecond  objection,  they  were  clear  that  it  was  bad,  for  a  capias 

in  the  firft  fcitince  without  a  fanunons  is  illegal" 

n  •  ■„....  jt§a^ 
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ftrashoMen  not  to  be  good  in  the  cafe  of  Read  v.  fVilmot ;     1737. 
1  ft*. 220;  Halls.  Booth,  i  Mod.  336.,  and  in  feveral  v^r-y^f 
cafes  in  Roll**  Abridgment,  and  feveral  other  books.     And  Mqhavj* 
though  Powell  B.  in  the  argument  before  mentioned  dif-     «g«*/ 
fcrs  likewife  from  thefe  cafes  and  from  the  opinion  of  my    Sw** 
Lord  Chief  Juftice  Halt  in  this  refpeS,  and  fays  that  a 
capias  in  the  firft  initance  in  inferior  courts  is  only  a  pro- 
eels  inverfo  ordinc  and  confeauently  erroneous  and   not 
void,  and  that  therefore  a  perlon  may  juftify  under  it,   I 
cannot  (I  own)  fee  the  reafon  of  this  aflertion,  or  know 
nvy  well  how  to  make  fenfe  of  it ;  for  by  the  fame 

Rtciefa-  once  in  every  three  weeks  on  «  Friday  Wore  the  ftewird  of  the 

pwt,  (or  the  trying  and  determining  of  ail  kinds  of  perfooal  adttoo* 

arifing  wkfcia  the  liberty  &c  ;  that  at  a  court  there  held  on  Friday  the 

ijth  of  Dtu-mk:r  175  a  before  E.  Wyatt  the  fteward  the  defendant  (/7/x- 

&nU\  levied  his  plaint  againft  Murphy  in  pica  of  trefpaft  upon  the  cafe  ( 1 ), 

to  his  damage  of  %qL  ;  that  thereupon  fuch  proceedings  were  in  the 

feme  court  that  afterwards,  to  wit,  at  the  fame  court  on  the  fame  day  there 

iflned  a  certain  precept  £cc  directed  tp  Smrhy  one  of  the  minifters  of  the 

fiud  court  &c  tndorfed  for  bail  Ac,  by  virtue  whereof  Sttrby  on  &c  before 

die  return  of  the  faid  precept  and  within  the  jurifdi&ion  of  the  court 

gently  laid  his  hands  on  the  plaintiff  {Murphy)  in  order  to  arrcft  him,  and 

then  and  there  arretted  him  &c 

To  this  plea  there  was  a  general  demurrer,  and  judgment  was  given 
for  the  plaintiff,  without  hearing  any  argument,  on  the  authority  of 
Moravia*.  SUpcr.  M.  8.  Ld.  Ch.  J.  fTilles. 

Thk  obje&ion,  that  a  capias  iflued  without  a  fummons,  was  afterwards 
takeainthe  cafe  of  Tittey  v.  Foxalt,  Tr*  1758,  B.C.  yidepofi.:  but  h 
*ai  there  overruled,  it  appearing  on  the  plea  that  .the  plaint  was  levied  at 
one  court  and  the  capias  iffutd  at  aJUfequtnt  court,  and  this  allegation  being 
there  introduced  by  taliter  proceffum  eft  Ac. 

Thefe  cafes  may,be  reconciled  by  the  application  of  thit  rule,  where  it 
Ufofficiently  (hewn  in  pleading  that  the  court  below  had  mrifdi&ion  over 
thecaufe,  every  intendment  (2)  will  be  made  in  favor  of  their  proceed- 
ing! that  can  be  mack  confidently  with  the  fads  pleaded ;  and  there- 
fore  confidently  with  the  fads  pleaded  in  Tttlty  v.  Foxall  a  fum- 
mons might  have  iflued  (though  none  -was  ftated  at  the  court  at* 
which  the  plaint  was  levied,  to  warrant  the  iJJiung  of  the  capias  at  the 
wr/  court:  but  no  fuch  intendment  could  be  .made  in  Moravia  v.  Slof>trt' . 
MarpeU  v.  BaJUett,  and  Murpby  v.  Fitzgerald,  becaufe  it  appeared  in  each 
of  thofe  cfcs  that  the  capias  iflued  out  of  the  fame  court  at  which  $he  plaint 
wUvied.  \ 

And  though  the  cafe  of  J.4am  v,  Freeman  and  #7**/,  as  reported  in  V 

&jrr8t,  and  *  WHfo*  Sv  appears  to  break  in  upon  the  above  diftin&ion,  \          , 

preferring  to  the  record  in  the  Treafury  Chamber  (which  is  entered  TV.  \) 

*4  Geo.  ».  1750,  Rol.  9%$.)  that  decifioq  will  be  found  to  be  reconcile*  ^ 

■We  with  all  the  above  cafes,  it  appearing  in  both  pleas  (which  were  Joint  f 
picas  by  both  the  defendants,  and  not  fenaratc  ones  by  facji  as  reprefented 

in  Sayer,)  tnat  the  plaint  was  levied  at  a  court  holden   at  Vavcntry  on  v 


Tiurflay  ib<  tfiaf  Juno,  and  that  the  tafia*  did  not  ijfrc  until  fburfdoy  the 
l&  of  June  when  the  next  court  was  hoi  den. 

(2)  Not  frying  for  a  caufe  of  action  a  riling  within  the  jiiri&mSKon  of 
the  court.   • 
{*)  Vid-  Sellers  v.  taijtr:nce9  pop.  Tr.  16  tf  17  do.  %.  -4 

rc^foa 


\' 
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*  ^ 

1737      Tcafon  if  in  a  fuperipr  court  an  exigent  were  to  be  taken 
VHP^  PH(  the  qrft  procefs,  he  might  as,  wellfaj  cV|at  that  wjsonly 
Moravia    inverfo  qrdjne,  yvhich  yet  1  think  would  he  a  little  abfurd. 
^'again/i*'   This  objedjion  was  indeed  endeavoured  to  1>c  anfwered, 
If!?*?:*"    becaufe,  as  ic  is  faid  here  talker  proceffiim  e(V  fcc,  it  mull 
be  prefymed  that  a  fvimmons  duly  iffyed  l>efor£,  and  that 
this  fort  of  pleading  has  been  allowed  be  good.     It  is  true 
^at  in  fome  cafes  it  has  been  hplden»to  be  good,  and  in 
fome  not.    Vide  2  Lutvj.  913.  ice.    But  it  is  plain  that 
in  the  prefent  cafe  there  could  be  no  precedent  fummons, 
becaufe  (he  capias  is  faicl  to  iffue  at  the  fame  court  at  which 
the  plaint  wa.s  icyied  ;  (o  there  could  be  no  fummons  it- 
turned  .to  warrant  this  capias.    But  this  qbje&ion  need  not 
fee  relied  on,  as  we  arp  of  opinion  that  the  two  firft  arg 
fatal  obje§ions  to  this  plea,  f 

Therefore  judgn^ent  mud  be  for  the  plaintiff  («)." 

{*)  Vide  Jvb»fa  y-  W***«%  t&  K.  1744,  J. 


^Monday,  Executor  of  JoS£?H  HOLDS  WORTH. 

Nov.  aSth.    HT* 

*  *  *  /     A  H  E  following  opinion  of  the  Court  was  th\is  giveq 
A  defend^    i%v  ■»•...<»»' 

ant  cannot     "/  • 

plead  in  miles.  Lord  Chief  J uftice.     "  Aftion  op  the  cafe  on 

as  fe^»  p*m**-       ■    .     u 

^  a  full  The  defendant  in  his  plea  comes  apd  defends  the  force 
butheAuft  aqd  injury  when  ice.  and  prays  judgment  of  the  writ,  be- 
drfcndtbt  caufe  he  faith  t,hat  the.  faid  Jofcph  Holdfuoorth  made  bis 
f>rc*m*dm-:  will  15th  January  173  c  at  Bury  St.  Edmonds ;,  and  thereby 
**yh!fa  ^  conftitute  and  appoint  him  ihe  faid  John  lawman 
neaa^ead  m*  onc  fan  FeqrnUy  executors  of  the  faid  will  atod  afteif- 
in  abate-'  wards  died,  after  whofe  death  the  fajd  JohnFearnUy  toge- 
xnea^to  the  thcr  with  the  faid  John  Mawman  qs  executors  of  the  laid 
*^h®*7°*  will  did  there  admmifter  divers  goods  and  chattels  where 
1^'  the  faid  Jofeph  Hold/worth^  at  the  timf  of  his  death,  which 
fen<bnt,:  faid  John  Pearnley  is  flill  living  j  wherefore  the  faid  John 
Aicdasexe*  Fcamley  is  noe- named  in  the  laid   writ,  he  prayt  judg- 

cutAv  can?     *  »  .        .         •  u 

not  plead  in  abatement  that  a  co-executor  ought  to  have  been  fued  with  hup,  with- 
out fliewing  that  the  co-executor  adminulcred  cVc— Where  the  defendant,  in  plead- 
ing fuch  a  pleaj  faid  that "  he  and  the  other  executor  did  adminifter  divers'good*  &c. 
where  the  faid  A.  B.'s  (the  teftator's)"  tl>c  Court  rejefted"  where"  as  furflufaje,  an$ 
^M  the  plea  good, 

.     ?    •■■  *  went 
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peaf  of  the  faicj  writ,  and  fjiat  the  fame  ipaybe  quatV»     ifjf. 

Albxaju 

The  plaintift  deqaurs  generally,  and  the  defendant  joins  *** 
p  demurrer.  *■ 

Two  obje&ioas  w*re  taken  (« )  to  tljis  pie?  ; 

Firft,  chat  d)e  defendant  has  made  a  full  defence,  ly  J$? 
fading  the  face  and  injury  win  &c,  and  fo  cannot  after? 
wards  plead  in  abatement. 

Secondly,  that  he  ha$  pot  fet  forth  that  the  other  execu- 
te* adminifterec),  whicty  is  abfolutely  nectary  to  rnak$ 
the  plea  pod. 

As  to  the  firft  obje&ioo ;  we  agree  thaf  if  the  defend- 
ant had  made  a  full  defence,  he  could  not  afterwards  pleat 
a  plea  in  abatement,  but  we  are  of  opinion  that  goinr 
no  farther  tl>an  "  defending  the  force  and  injury  when 
&c  "  it  nqt  a  full  defence  ;  and  fo  it  is  exprelslv  faid  ia 
L*tt.  feft.  10^.  and  Co.  Lit.  127.  b.  Ani  it  is  there  faid 
Aata  defendaht  rouft  firft  make  himfelf  pafty  (*)  by  fay* 
*°g  defendit  vim  ef.  injuriam  quando  &ct  before  he  can 
plead  to  tfye  drfability  of  the  perfon  or  the  jurifdidion  of 
the  court:  bpf  that  if  he  goes  on  and  fays  et  damnaef 
guicquid  quod  jpfe  def?ndere  debet  &c,  that  amounts  t«f^ 
a  full  defence ;  and  after  that  hp  cannot  plead  a  plea  ify 
abatement  (c).  • 

• 

This  is  indeed  faid  to  be  otherwifc  determined  in  the 
pfe  of  a  plea  of  outlawry,  I  Luti*.  5.  Gawtn  v.  Skrby  y 

{f)  It  appears  that  this  cafe  was  argued  on  Friday  ^  y*o>  jith,  1737^ 
h  /Vi«*Serjt.  for  the  plaintiff,  and  B-tU  $erjt  for  tip  defendant.  By 
Ae  former  thefe  authorities  were  cited ;  Bro.  Abr.  tk.  w  Ptfemtt"  pi.  3. 
%X  15.  ai ;  Lit.  fe<&.  195;  z  Inft.  117.  *•/  Sty.  27$  ;  x  L*Ho.  s  »'  anq 
f n.  Joe.  8a.  And  thefe  quotations  were  made  by  the  latter :  Cliffs  £tttrf 
J5-/J.  37;  Brmvnl.  Redi<o.  199,  aoo;  C(,  Lit.  mxb\f  9^-37-^;  * 
lev.  x6i  ;  and  I  Keb.  865. 

(J)  Vide  Ferrer*  vt  -WiV/tfr.  Cartf .  220.  q>nt.  by  three  Judges  againft 
A*  Chief  Juftice.  ■      ■     . 

(0  The  fame  point  was  rufed  in  WbeaUey  ▼.  Cudmerbn%  M.%$  Gee.  3* 
k  the  Common  I*leas,  and  Thompfittv.  Stockdale,  H.%3  Geo.  3.  in  the, 
King'i  Bench.  If  the  defendant  plead  amtfhomer  in' abatement,  he  muft 
take  care  not  to  admit  himfelf  tg  be  the  perfon  fued.  In  Roberts  v.  Robert 
Mm,  5  Qumf.  and  Soft  487.  The  Court  of  K.  B.  overruled  a  plea  in. 
abatement  of  mifnomer  of  the  defendant,  which  began  thus,  M  And  the 
bid  Richard  fued  by  the  name  of  Robert f  Jtc";  becaufe  M  by  introducing 
fhc  ww&faid  he  admitted  himfelf  tsHc  the  perfon  fued."  n 

for 
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for  there  the  defendant  introduced  hi$  pie*  of  outlawry 
With  a  defendit  vim  et  injuriam  quando  &c ;"  and  upon    s* 
demurrer  a  refpondeas  oufter  was    awarded.     And   the 
cafe  in  Stiles  273,  which  was  cited  for  the  plaintiff  in  tHi* 
cafe,  was  likewife  there  cited  as  an  authority  for  the  judg- 
ment :  but  in  that  cafe  there  was  no  judgment  given,  but 
the  matter  was  ordered  fo  be  fpoken  to  again.     And  Lut- 
wychi  at  the  end  of  the  cafe  in  his  Reports  feems  to  doubt 
it's  authority  ;  for  he  fays  that  thtre  is  a  multitude  of  pre-* 
cedents  to  tne  contrary  in  atl  the  books  of  pleadings ;  and 
-he  cites  many  precedents  which  are  all  in  the  fame  man- 
ner as  the  prefent.     So  we  think,  as  Lutwyche  himfclf 
did,  that  that  cafe  is  ftot  law. 

In  fupport  of  the  fecond  objeftron  it  was  faid  that  pleas 
in  abatement  ought  to  be  more  certain  than  other*  ;  and 
that  we  admit.  It  was  faid  likewife  that  it  is  neceffary  for 
the  defendant  to  fet  forth  that  the  other  executor  adminU 
ftered  ;  to  which  we  likewife  agree  $  for  the  cafe  of  Swal- 
low y.Emhirfon%  which  was  eked  out  of  1  J*ev.  161.  and 
1  Kcb.  865.  and  feveral  other  cafes  are  exprefs  to  that  pur- 
pofe  (0).  But  we  are  of  opinion  that  it  is  fufficientiy  fet 
forth  in  this  plea  that  the  other  executor  John  Fearnley  ad. 
*  •  miniftered  ;  for  rcjefiing  the  word  "  vo)nre"  which  ought 
to  be  reje&ed  as  nonfenfe  and  furplufage,  tfce  reft  is  fenftbl* 
and  intelligible  enough,  that  "  JeAn  Ftarnley  did  admini* 
(ler  fever^J  goods  and  chattels  the  faid  Jtfcph  Holdfwortkx* 
at  the  time  of  his  death. 

We  are  therefore  all  of  opinion  that  judgment  muft  b* 
1     for  the  defendant,  and  that  the  writ  muft  be  quaflied." 


ty  Ravfiinfon  ▼.  Spaw,  3  D.  and  j6o.  per  Gnfi  T.  /  &  ft 
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WlLLlA^I  LcpG  on  the  Dcmifc  of  JoNATHAlrfcoT  HiLirG.* 
Sen1  an4  Juo'  againft  SamPEL  and  EpENEUJl  WednefdaT, 
fciiiotf.  Mfcii. 

T 

A  H  E  opinion  of  the  Court  was  thus  delivered  by  DemnV 

#7&Jf  Lord  <?hief  Juftipp.     #«  Cafe  made  before  Mr.  fo^Sj 
J.  Comy/if  at  Qxfqri  Summer  Affixes  1736.     It  arofe  pn  a  one  yean,  tf 
leafe  made  between  Jonathan  Scot  the  elder  and  John  Bt-  J0**"""*1 
m  on  the  *  ft  pf  Qtf*fcr   1730,  by  which  Jonathan  *- fiSSjS 
mifedthe  premife*  jn   queftion  to  7*A«  Ben%on  in  thefe  fliould  die 
words'*  Xo  hold  tlje  famp  unto  the  "bid  John  Benton  his  before  the 
*x«c\>tors  adminiftrators  and  ajpgns  from  the  feaft  of  S<ww/  g*  rf  *■ 
tfi&ultht  Arckmgff  next  before  t|je  date  thereof  for  and  then*^ 
Awing  and  until  the  full  epd  apd  term  of  twenty-one  years  heirs  oca* 
mn  thenpe  negt  ending  and  fully  to  he  complete  and  **»  *c  of 
ended,  provided  thpy  the  faid  Jonathan  Scot  and  John  Bt-  f*V?** 
w«  and  bor.h  pf  them  (hall  and  do  fo  long   live  ;  but  in  StSin 
S*k  cither  of  them  (hajl  happep   to  depart  this  life  before  twelve 
Jhc  expiration  of  the  faid  term  of  jWenty-one  years,  then  ■«*■■•- 
*pA  in  fuch  cafe  }hc  heirs  *3?ecutprs  *jminiflrators  or  af  5^^3« 
"gns  of  fuch  per/on  Jo  'dying  (hall  gjye  twelve  months'  no-  &*  4^ 
to*  in  wrjtj„g  Qf  their  quitting  or  Surrendering  up  the  faid  leafe  could 
premife*;"  under  the  rent  of  26/.  10/.  a  year,  payable  °^7  J*  d* 
during  the  laid  ferm  of  twenty-one  years,  'fo  determinable  £^5^ 
f»  aforefaic}, '  montht'no, 

John  Benton  entered,  and  died  on  the.  aoth  of  April £df ^^ 
]733  •'  Ebeneur  Benton  the  defendant  is  his  adminiftrator,  /«**#•«  •/ 
&&  Samuel  is  his  undertenant.     The  leflbrs  of  the  plain-  '*<A"*r 
!|ff  eaye  twelve  months1  notipe  before  the  demife  lakl  in  ^gJf^r 
the  declaration  to  both  the  defendants  to  quit  or  furrender  thetermV 
*P  the  preqiife*;  but  they  infilled  to  hold  the  fame  ;  and  »<*  confi* 
peithcr  they  or  either  of  them  r^or  the  heirs  or  afligns  of  V***T 
*he  faid  John  Beniqn  ever  gave  apy  notice  to  quit  pr  fyr-  *££*L 
«ndcr  up  the  prernifes.  {TbytSe 

The  queftion  (a)  therefore  i$  whether  the  leafe  be  or  be  rWem? 
*«  determined  I  tivet  of  the 

fed  djroe  jhe  term)  did  not  determine  it— Whew  power  it  gira  to  *  party  to  deter*, 
pnealeafe  on  giving  a  notice  in  ivriti*gthe  cannot  determine  it  by  giving  a /W  notice. 

(?)  Thia  cafe  was  argued  in  Use  Mickatlma*  Term  feeding. 

Awl 
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Feb.  3d.  John  DavIeS  tf^^  1*  noivui  JtottrE&x  and  Si* 

Others. 

beer  id  as     X  HE  fbllovirirrg  opinion  of  the  Court  was  thvs  giVei/ 

Indofed         by 

fcTOUnd  * 

maybesif*  ; 

trained  ftr        /pajfc,,  Lord  Chief  Juftk*.    "  Trefpafe  for  breaking 

Sr°G.  Ccl     *nd  cntcr,n?  *he  clofc  <*  thc  plaintiff  tailed.  Caverjkatn 

146/7 Mod.  Park,  containing  fix  hundred  acres  of  land,  in  the  panfh 

«49-  oa.cd.  of  Cauer/kam  in  the  count  J  of  Oxford*  for  treading  down 

&  c  the  grafs*  and  for  chafing  talcing  and  carrying  away  di* 

verfas  feras,  videlicet,  one  hundred  bucks  one  hundred  dors 

and  fixty  fawns  of  the  value  of  600/.  of  the  faid  plaintiff 

incltifas  et  coar&atas  in  the  faid  dofe  of  the  faid  pkintifT. 

Damage  700/. 

The  defendant*  all  join  in  tfcc  fafhe  plea  ;  arid  as  to  the 

force  and  arms  &c  they  plead  not  guilty :  but  as  to  the  < 

refidue  of  the  trefpafs  they  jtiftify  as  fervants  of  Charles 

Lord  Cadogan ;  and  fet  forth  that  the  place  where  &c  at 

the  time  when  &C  was  and  is  a  park  inclofed  and  fenced 

with  pales  and  rails,  daMed  strid  known  by  the  name  of 

,  Cavevjkam  Park  &C  ;  and  that  the  faid  Lord  Cddogan  was 

feifed  thereof  and  artfo  of  a  melTuage  &c  in  his  demefne 

as  of  foe,  and  being  fo  ferzed  on  the  3d  of  jfugyfl  1730' 

by  indenture  demifed  the  fame  to  the  plaintiff  by  the 

name  (Inter  alia)  of  all  the  faid  park  called  Caverffunk 

Park  from  Lady- day  then  lad  paft  for  the  term  of  feven 

years  uridfer  the  rent  of  124/.  2s.    The  deer  are  not  par* 

ticulafly  demiftdj  but  there  is  a  Covenant  that  the  ptahftiff 

his  executors  and  administrators  Ihould  from  tiiae  to  time 

J  during  the  term  keep  thc  full  number  of  one  hundred 

I  living  deer  ih  and  upon  the  faid  demifed  premtfes  or  in  or 

upon  fome  parts  thereof.     And  Lord  Cadogan  covenants 

-  to  allow  the  plaintiff  in  the  wirtter  yearly  during  the  term 

twenty  loads  of  boughs  and  lops  of  trees  for  browYe  for 

his  deer  to  feed  on*  calling  them  there*  as  he  dbts  in  fethef 

parts  of  the  leafe,  ••  the  deer  of  the  faid  .John  Ddvies \%f 

and  likewife  covenants  that  if  the  plaintiff  (hall  on  thk 

feaft  of  St.   Michael  next  before  the  expiration  thereof 

1  Jay  Lord  Cadogan  all  the  rent  that  would  be  due  at  thef 

•xpratiofl 
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expiration  of  the  leafe9  then  the  plaintiff  his  executors  &c    17^7,  8. 
might  fell  or  difpofe  of  any  or  all  of  the  deer  that  he  or  f 
they  ihculd  have  in  the  faid  park  at  any  time  in  the  lad 
year  of  the  faid  term,  any  thing  in  the  faid  indenture  tQ 
the  contrary  in  afiy  wife  notwithstanding.     And  the  de- 
fendants juflify  taking  the  faid  deer  its  a  diflrefs  for  186/. 
rent  due  at  St.  Thomas-day  1^31  ;  afid  fay  that  they  did 
feize  chafe  and  drive  away  the  faid  deer  In  the  declaration 
mentioned  then  and  there  found,  "  being  the  property  of 
and  belonging  to  the  faid  John  Davits9*  in  the  name  of  a 
diflrefs  for  the  faid  rent ;  and  then  fet  forth  that  they  com* 
plied  with  the  feveral  requifites  directed  by  the  act  con* 
ceming  diftrefles*  (and  to  which  there  is  no  objection 
taken;)  that  the  deer  were  appraifed  at  161/.  i§j.  6d.f  and 
Am  they  were  afterwards  fold  for  86/.  191.  being  the  bed 
price  they  could  get  for  the  fame  ;  and  that  the  faid  fum 
was  paid  to  Lord  Cadoggn  towards  fatisfafiion  of  the  rent 
in  arrear ;  and  that  in  taking  fuch  diftrefs  they  did  as  little 
Aaage  as  they  could. 

To  this  plea  the  plaintiff  demurs  generally,  and  the 
kfcndams  join  In  demurrer. 

And  the  (ingle  qncftion  that  was  fubmitted  So  the  judg- 
ment of  the  Court,  is  whether  thefe  deer  under  thefe  cir-» 
cumftances,  as.  they  are  fet  forth  in  the  pleadings,  were 
flifirainable  or  not/  It  was  infilled  {a)   for  the  plaintiff*  % 

ihatihey  were  aotj 

ift,  Becaufe  they  Were  ferafe  naturfe,  and  fio  one  cart 
lave  abfolute  property  in  therti. 

%,  Becaufe  they  are  notchattels,  but  are  to  be  coll* 
Mcred  as  hereditaments  and  incident  to  the  park. 

3%,  Becaufe,  if  not  hereditaments,  they  were  at  Icaft 
part  of  the  thing  demifed. 

4fMy,  Their  laft  argument  was  drawn  ab  inufitato,  be- 
oofc  there  is  no  inftance  in  which  deer  have  been  adjudged 
tobediftrainable. 

Firft  ;  to  fuppott  the  firft  objection,  and  which  was 
principally  relied  on. by  the  counfe)  for  the  plaintiff,  they 
titedfiadS  1765  Bro.  Abr.  tif.  "  Property' "  pi  ao;  KtiL 

M  This  c&fe  was  argued  in  Muhatlmtt  1737  by  Wright  Sens,  for  &* 
fttmiff  and  Eyt  King't  Scrjt  for  the  defendant* 
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w*}*  30. 3.  Co.  Lit.  4^.  *.    f  RoL  Abr.  666,  and  feveril 
_    T    _   other  old  books,  wherein  it  is  laid  down  4s  a  rule  that  deet 
Datics     are  riot  diftrainable  ;  and   the  cafe  of  Mallocke  v.  Eqftlji 
£***/     2  £«/.  22^.,  where  it  was  holden  that  trefpafs  will  not  lie 
owsu*   ^r  fctr^  un]cf$  jt  appears   that  they  are   tame  and  re- 
claimed.    They  likewife  cited  3   Injl.    109,   HO.,    and 
1  liawk.  P.  C.  94.,  to  prove  that  it  is  not  felony  to  take 
away  deer,  conies  &c,  ilnlefs  tame  and  reclaimed. 

I  do  admit  that  ft  is  generally  laid  dowri  as  a  rule  in  the 
otd  books  that  deer,  conies  &c,  dre  feras  naturae,  and  that 
chey  are  net  diftrainable  ;  and  a  man  can  only  have  a 
property  in  them  ratkme  loci.  And  therefore  in  the  cafe 
of  fwans,  y  C*.  15,  16,  rjf  t8f  and  m  feveral  other 
books  there  cited,  it  is  laid  down  a$  a  role  chat  where  a 
man  brings  an  a&ion  for  chafing  and  taking  avfray  deer, 
hares,  rabbits,  &c,  he  /hall  not  fty  fttos,  becaufe  he  hi* 
them  only  for  his  game  and  pleafure  ratione  privilegri 
\*rhilft  they  are  in  his  park,  warren  &c.  But  there  are 
writs  in  the  regiftcr,  fo.  ioa.  a  book  of  the  greateft  au- 
thority, and  feveral  other  places  in  that  book  which  fhetf 
that  this  rule  is  not  always  adhered  to.  The  writ  in  fo. 
igz.  is  "  tiuare  claaflitn  rpfnrt  A.  (regit  et  intravit,  & 
tuniculosyi^  ceffit.1' 

The  reafon  givtn  fyf  this  opinion  in  the  books  why 
the?  are  not  dlftraiUable  is  that  a  man  can  have  no  va- 
luable property  in  them.  But  the  rule  is  plainly  too  ge- 
neral ;  for  the  rule  in  Co.  Liu  is  extended  to  dogs ;  yet 
it  is  cledr  now  that  a  man  may  have  a  valuable  property 
in  a  dog.  Tiover  has  been  feveral  tirries  brought  for  a 
dogs  *nd  great  damages  have  been  recovered.  Beiide* 
the  nature  of  things  is  now  very  much  altered,  and  the 
reafon  which  is  given  fof  the  rule  fails.  Deer  were  for- 
merly kept  only  in  forefls  or  chafesj  or  iuch  parks  as 
Were  parks  either  by  grantor  prefcripiion,  and  were  con- 
fidered  rather  as  things  of  pleafure  than  of  profit :  but 
how  they  are  frequently  kept  in  inclofed  grounds  which 
are  not  properly  parks*  and  are  kept  principally  for  the 
fake  of  protit,  and  therefore  mull  be  confidefed  as  other 
catrle. 

And  that  this  is  tHe  cafe  df  the  deer  which  art 
flfftrained  in  the  prefent  cafe  is  admitted  in  the  plead- 
ings. The  plaintiff  by  bringing  an  a&ion  of  tref- 
J>a(i  for  them  in  fome  oieaiire  admits  hirofdf  to 
have  a  property  in  them  ;  and  they  are  laid  to  be  in- 

clow 
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drifts  tit  coar&atas  m  his  clofe,  which  at  leaft  give  htm  a    ^737, 8. 
property  rationc  loci  ;  and  they  are  laid  to  be  tiken  and  w^tt* 
diftrained  'there  :  but  what  follows  makes  it  ftill  ftrooger ;    Davis* 
for  m  the  tlemife  fet  forth  in  the  plea,  and  on  which  the     qp«P 
nueftkm  depends,  they#re  feveril   times  called  the  deer  'of  paw,"» 
John  Davies  the  plaintiff,  and  he  is  at  liberty  to  difpofe  of 
them  as  his  own  before  the  cftpi  ration  of  the  term  on 'the 
condition  there  mentioned.     And  it  is  etpretyy  faid  that 
the  defendants  di  ft tained  the  deer  being   the*  property  of 
the  faid  Jthn  Davies  :  it  is  alfo  plain  that  he  had  a  valu- 
able profterty  in  them,  they  hating  been  fdid  for  86/.  19s.  5 
both  which  faQs  are  admitted  by  the  demurrer.     The 
p\atauff  therefore  in  this  cafe  is  e  flopped  to  fay  either 
that  he  had  no  property  in  them  or  that  his  property  was 
of  no  take.     Befides  it  is  exprefsly  faid  in  Bro.  Abr.  tit. 
"  Pnperiy"  pL  4%.,  and  agreed  in  all  the  books;  that  if 
deer  or  any  other  things  ferfe  natune  become  tame,  a  man 
may  have  a  property  in  them.     And  if  a  man  fteal  fuch 
deer,  it  is  certainly  felony,  as  is  admitted  in  3  In/l.  110. 
and  Hawk.  P.  C,  in  the  place  before  cited  (*). 

• 

Upon  a  fuppofition  therefore;  which  I  do  not  admit  to 
tft  law  now,  that  a  man  can  hate  no  property  in  any  but 
tame  deer,  thefe  mud  be  taken  to  be  tame  deer,  becaufe 
it  is  admitted  that  the  plaintiff  had  a  property  in  them.   „ 

Secondly  ;  as  to  their  not  being  chattels  but  heredita- 
ments and  incident  to  rite  park  and  fo  not  diftrainable,  fe- 
deral cafes  were  cited ;  €0  Lit.  47.  *.  and  J  Co.  17.  b.  ; 
where  it  is  faid  that  if-  the  owner  of  a  park  die  the  deer 

•  («)  The  Legiflature  nave  ano  Made  previfions  at  different  times  tot 
the  p'rote&on  of  deer  in  forefts  and  open  a*  well  as ,  inclofed  grounds* 
Bat  by  the  ftat.  16  Geo.  3.  c  3a  all  the  former  ads  relating  to  this  fub- 
jed  (except  that  of  the  9  Geo.  x.  t.  %%,)  are  exptefily  repealed  by  name  ; 
and  it  has  been  fince  holdes*  by  all  the  judges  that  that  alfo,  as  far  as  it 
Jnade  it  a  eapital  offence  *q  kill  deflejf  or  fteal  deer,  was  virtually  re- 
pealed; R.  ▼.  Davifsr  17834  The  K.  16  Geo.  3.  t.  $0.  inflids  a  pe- 
nalty of  30A,  on  perfons  who  kill  wound  or  deftroy,  or  take  in  any  fnare 
fcc  or  carry  «way  any  red  or  follow  deer  in  any  ioreft  ehafe  purlieu  or 
ancient  walk,  whether  inclofed  or  not,  or  in  any  inclofed  park  paddock 
wood  or  other  ttdofed  ground  where  deer  are  ufaally  kept  without  the 
foment  of  the  owner  &c,  or  aid  therein  ;  and  a  penalty  of  ao/.  on  per* 
ions  who  eourfe  hunt  (boot  at  or  otherwise  attempt  to  kill  wound  or  de- 
fray any  fuch  deer  Ac,  or  aid  therein  &c  5  and  a  double  penalty  on  the 
■keepers  for  either  of  thofe  offences  ;  and  it  fubjccls  the  offender  to  tranP 
partition  tor  feten  years  for  afceond  offence. 

E    ~  fall 
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1737*8-  fliall  go  to  his  heir  and  not  to  his  executors;  and   the 
*igy^  ftatutcof  Marlbridge*  .5a  Hen.  3.  c.  a  a-,  whereat  is  faid 

£hfl     ^at  no  onc  A1*'!  diftrain  his  tenants  de  libero   teneroento 

Powmtt-  fuo  nee  de  aliquibus  ad  liberum  tenementum  fpe£tantibus. 
I  do  admit  the  rule  that  hereditarappts  or  things  annexed  to 

1  the  freehold  (a)  are  not  diftraipaMe  ;  and  poflibly   in    the 

cafe  of  a  park,  properly  f*  called,  which  rauft  be  either 
by  grant  or  prescription,  the  deer  may  in  forae  meafure 
be  faid  to  fc  facident  to  the  park  i  but  it  does  not  appear 
that  this  is  fuch  a  park,  nay  it  muft  be*  taken  not  to  be 
fo.     In  the  declaration  it  iv  Ailed  the  clofe  of  thi  plaintiff y 
called  Caverjham  Park.     In  the  plea   indeed  it    is  ftilcd  a 
park\  called  Caver/ham  Park  ;  but  it  is  not  faid  that  it  is  a 
park  cither  by  grant  or  prefcription;  and  it  cannot  be  taken 
co  be  fo  on  thefe  pleadings,  but  muft  be  taken    to   be  a 
clofe  where  deer  have  been  kept,  flfed  which   therefore 
has  obtained  the  name  of  a  park%  becaufe  tho  deer,  as  I 
mentioned  before,  are  called  the  deer  of  John  Davies*  and 
becaufe  he  is  at  liberty  to  fell  them,  and  fo  to  fever  them 
from  the  park  before  the  expiration  of  the  term.     And  in 
Hale's  Hifiorj  of  the  Pleas  of  the  Crown,   I  vol.   fo.  491., 
cited  for  the  defendants,  it  is  exprefsly  faid  that  there  may 
be  z  park  in  reputation j  "  as  if  a  man  inclofe  a  piece  of 
ground  and  put  deer  in  it,  but  that  makes  it  not  a  park 
without  a  prefciiption  time  out  of  mind  or  |he  King's 
charter."     Vid.  flat.  21  Ed.  1.  de  ftialefa&oribus  in  parcis 
there  referred*). 

Thirdly  3  as  to  the  third  obje£tion  that  the  deer  art  part 
of  the  thing  demifed,  and  consequently  not  di (trainable ;  the 
only  cafe  which  was  cited  to  prove  this  was  the  cafe  of 
tithes  (b)  which  is  ndthing  to  the  purpofe  ;  becaufe  where, 
tithes  only  are  let  a  man  cannot  referve  a  rent,  it  being 
only  a  per  fen  a  I  contrail.     Without  denying  the   rule, 

(#)  Furnace?  ciMroftt  and  iheJ&e  fixed  to  the  freehold,  or  the  doors  or 
window*  of  c  houfe  end  the  like*  cannot  be  diftramed."  Co.* Lit.  47.  b. 
J2ro.  Abr.  "  bifirtfs"  //.  23.—  Neither  can  a  lime  kiln,  if  affixtdf  tbi 
frteboid,  be  di Grained.  But  where  the  plaintiff  in  replevin  declared  far 
takLig  bit  goods  and  cbattet$,  to  wit,  a  lime  kiln  ;  and  the  defendant  avow- 
ed taking  it  ?b  a  ciOrtfs  fur  rent  in  arrcar* ;  and  the  plaintiff  in  his  plea 
in  bar  f-id  that  the.  lime  kiln  was  affixed  to  the  freehold*  it  was  holden, 
on  demurrer,  thst  the  plea  ill  bar  wat  a  departure  from  the  declaration 
tthith  aficrtcd  :t  to  be  a  chattel  j  though*  bad  it  been  a  portable  oven* 
it  might  have  been  diftraincd  ;  and  judgment  was  given  for  the  defend- 
ant.    Niblttt  V.  Smithy  ^Durnf.  \f  Eaft  504. 

(*)  Vid.  JSro.  Abr.  th.  *«  Diftrefsr  pi.  Si ;  tit,  *<  £gtte," pi.  1J4?  I 
ii'oA  Air.  667  ;  //•  1 8  ;  and  Finch  135,  6* 
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which  1  believe  is  generally  true,  the  h6t  heft  will  not 
warrant  it,  for  they  are  not  part  of  the  thing  demifed. 
They  are  not  mentioned  in  the  dcfcription  of  the  particu- 
lars, and  carinot  be  part  of  the  thiftf  derftifed  for  tht  reaton 
before  given,  becaufe  they  may  be  fold  and  difpofed  of  by 
the  plaintiff  before  the  expiration  of  the  demife. 

Fourthly ;:  the  laft  argument,  drawn  ab  iriufitstto; 
though  generally  a  very  good  orifc  does  not  hotd  in  the 
prefentcafe.  When  the  nature  of4hings  changes,  the 
rules  of  law  muff  change  too.  When  it  was  holden 
that  deer  were  not  diftraihrfrfe,  it  was  becaufe  they  were 
kept  principally  for  pleafure,  2nd  not  for  profit,  and  were 
ot  fold  and  turned  into  money  as  they  are  now.  But  now1 
.ey  arc  become  as  much  a  foft  of  hufbindry  is  horfea 
-ows  fheep  or  afny  other  catfe.  Whenever  they  are  fo 
and  it  is  univerfelly  known,,  it  would  be  ridiculous  to  fay 
that  when  they  ire  kept  mereljMbf  profit  they  are  noc 
diftrainable  as  othfcr'Cattle,  (bough  it  has  been  holden  tha't 
they  were  not  fo  when  they  were  kept  only  for  plei- 
fore.  The  rules  concerning  perfonal  eftates;  which  were 
laid  down  whfri  perfonal  eftafes  were  brt  fraall  in  pro* 
portion  to  lands,  are  quite  varied  both  in  courts  of  law 
and  equity,  now  that  perfonal  eftatcs  are  fo  much  in-  ' 
creafed  and  become  fo  coo%ltrabte  4  pzrt  of  die  property 
of  this  kingdom. 

Therefore,  withotft  contradicting  tHe  reafons  whlcji  are' 
hid  down  concerning  this  matter  in  the  ancient  books,  and 
withou|  determining  any  thing  with  fefpeft  to  deer  in 
fbrefts  rind  chafes  or  parks  properly  fo  called,  concerning 
which  we  do  not  think  it  neceflary  to' determine  any  tiling 
at  prefenr,'  we  are  all  of  opinion  thatt  we  are  well  war- 
ranted by  the  ple^Kngs  to  determine  that  tHefe  deer,  Hin- 
der the  circumftanccs  in  which  they  appear  to  have  beed 
at  the  tirrte  when  this  diftrefs  was  taken,  were  properly 
and  legally  diftrained  for  the  rent  that  was  in  arrear. 

There  iriuft  therefore  be'  judgment  for  thV  defend- 
ants (*)." 

(J)  Vid.  Smffav.  H*rt*ft>  At.  llG*+%-  ffr 
^  E   2    + 
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Hfl.nG.».  jjfMES  Cooper  againji  W.  Monke  and  Three 
.  Saturday,  Others. 

[E.  10  Gbo.  II.    Rol.  633,  4,  5.] 
location  •  X  HE  opinion  of  the  Court  .was  now  delivered  «  fol- 

dc  injurii  .  lows   by  ** 

ahfq^tali  tfillesi  Lord  Chief  Juftice.  "  Trefpafs  for  breaking 
•ami  is  bad  and  entering  the  houfe  of  the  plaintiff  in  the  pari  111  of  St. 
If"**6  Margaret's  JVeJiminfter%  continuing  there  for  the  fpace  of 
infiftaon*  thirteen  days*  diftorbing  hfm  in  the  quiet  poffeffion  of  hi$j 
right.  houfe,  «nd  taking  and  carrying  away  from  thence   and 

—When  converting  to  their  own  uf<(|hfefe vera!  goods  and  chattels 
defendant^  particularly  mentioned  in  the  declaration,  of  the  value  of 
on oTtref-1"'  I0C#-  And  likcwifc  fo/  breaking  and  entering  the  (hop  of 
jklTs)  juffi-  the  plaintiff  in  the  laid  parifli,  and  expelling  him  from  the 
fieainhb  poffeffion  thereof,  and  taking  and  detaining  divers  other 
'iToodt*  Sooc*s  an(*  chattels  therefrom  and  likewifc  particularly  fpc- 
L^diftreft  citied  in  the  declaration,  of  the  value  of  20/.  The  da- 
for rent, the  mages  arc  laid  It  100/. 

^rcplical  The  defendants  all  JQin  in  tlie  fame  plea  :  And  as  to  the 
tionmuft  force  and  arms  §cc,  and  all- the  trefpafs  (except  entering 
cithcradmit  t|ie  fajcj  houfe  and  (hop  and  continuing  in  the  faid  .houfe 
•r^eiythe  Cqt  fj     j-        qC  ln;rtccn  ^ays,  an(j  tal^ng  anf(|  detaining  io 

rent  in  ar*      ,       r  .  .  *  >   '     ,  9  .     .       *>      , 

rears;  re-  •  lnc  laid  mop  carrying  away  atid  converting  to  their  -owfl 
plying  de  ufe  the  faid  goods  and  chattels  of  the  plaintiff  in  the  decla- 
injuria  fua  ration  mentioned*)  they  plead  not  guilty, 
kbnpro^n  And  a9  to  the  cnrerm£of  the  faid  houfe  and  (hop  and 
—Where  '  continuing  there  thirteen  days,  and  taking  detaining  in  tru 
defendant  .  faid  fllop  carrying  away  and  converting  to  their  own  ufe  tto 
juftifies  (in   fgjj  gO0C|s  and  chattels,  they  infift  on  ajpecial  juftincation 

taWngthc  '^  ^et  *°rth  m  ^lc'r  Plea  **  DC^ore  *c  t'1*1*  wne< 
plaintiff's  &C  the  Dean  and  Chapter  of  JVeJlminJler  were  feized  ii 
goods  and  *  fee  it)  right  of  their  church  of  two  tenements,  of  whicl 
inverting  tn^  locus  in  quo  &c  is  parcel,  and  being  fo  feized  on  th 
takSgthem  otn  °f  November  i72&deraifed  the  feme  by  indenture  t< 
asadiftrefs  Martha  Peers  fram  tr  •  Michaelmas  before  for  forty  years 
for  rcnt,the  that  A  fort  ha  entered  and  was  poffeflcd,  and  on  thej/th  of  De 
faking  and  CCMfar  ,  *j2%  by  indenture  demifed-to  the  plaintiff  the  houl 
arcconfi"*  a,u*  moP  mentioned  in  th*  declaration^  inter  alia)  from  th 

tiered  as  the 

fame  thing;  and  therefore  ft  is  not  ificonfiftant  to  plead  a  joftification  to  the  takin 
aod  converting  all  the  goods,  as  a  diftrcfr,  and  afterwards  t«  fay  that  he  left  part  < 
them  in  the  plaintiff's  poflkSon. 

Michaelmc 
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Michaelmas  before  for  eleven  years  under  the  rent  of  6A    ■  737»^- 
17 j.  td.  for  the  firft  three  months,  55/.  a- year  afterwards  ^^VT"^ 
for  the  next  ten   yean,  and  41/.  55.  for  the   lad   three^  Co??'* 
quarters  ;  that  by  virtue   of  the    faid   demife  the  plain-'  j^j^ 
trff  entered  and  was  poffefled  ;  and  that,  he  continuing  in 
pofleflion,  Martha  Peers  afterwards  on  the  20th  of  Octo- 
ber 1729  married  the  defendant  W.  Monke ;  and  the  de« 
fendant  fV.  Monke  in  his  own   right  and  in  the  right  of 
the  faid  Martha*  and  the  other  defendants  as  his  fervants 
and  by  the  command  of  him  and  of  the  faid  Martha*  juf- 
tify  the  taking  goods  and  chattels  in  the  declaration  as  a 
dilhefs  for  82/.  6i.,  the  refidue  of  82/.   ioj.  for  a  year 
and  a  half  rent  due  on  the  feaf£  of  St:  John  th*  Baptljl 
17369  the  other  4*.  having  been  paid  before. 

And  they  fet  forth  their  j  unification  in  this  manner; 
that  on  the  26th  day  of  June  in  the  year  lad  mentioned 
they  entered  into  the  houfe  and  (hop  &c  in  order  to  di- 
(Irain  for  the  faid  rent,  and  then  and  there  took  the  goods 
and  chattels  in  the  declaration  mentioned,  they  bring  in 
the  faid  houfe  and  (hop,  in  the  name  of  a  diftrefs*  for 
the  faid  rent,  and  the  goods  and  chattels  fo  diftrained 
they  then  impounded  in  the  houfe  and  (hop  by  the  per- 
miffion  and  with  the  content  of'  the  plafhtiff  to  prevent 
any  damage  that  might  happen  by  removing  the  fame  y 
and  that  the  defendants  continued  in  the  faid  houfe  thir- 
teen days  by  caufing  one  A.  Garner  to  continue  in  the  faid 
houfe  in  which  Sec  for  thirteen  day*  for  the  fecuring  of 
the  faid  goods  fo  diftrained,  which  faid  A.  Garner  fo 
continued  in  the  faid  houfe  ip  which  &c  for  thirteen 
days  for  the  faid  caufe  by  the  permi(fion  with  the  con- 
tent and  at  the  recjueft  of  the  plaintiff;  and  that  the 
defendants  afterwards  on  jhe  7th  and  8th  of  July  following 
did  w«h  the  confent  of  the  plaintiff  publicly  fell  divers 
of  the  faid  goods  to  the  bed  bidder  at  the  bed  price  which 
could  be  got  for  the  fame  "for  the  fum  of  31/.  51.  $d.  and 
no  more,  which  the  defendant  Monke  received  in  part 
fatisfa&ion  of  the  rent  fo  in  arrear  ;  and  the  fed  of  the 
faid  goods  and  chattels  that  remained  unfold  were  at  the 
defire  and  with  the  confenf,  of  the  plaintiff  left  in  the  faid 
houfe  and  (hop  in  the;  pofleflion  of  the  plaintiff,  and  the 
fame  (till  remain  in  his  pofleflion,  &c. 

The  plaintiff  in  his  replication  admits  the  leafe  from 
the  Dean  and  Chapter  to  Martha  Peers*  and  the  leafe  from 
Martha  Peers  to  the  plaintiff,  and  that  the  houfe  and  (hop 

were 
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*737»  8.  WCTe  Part  °^  (^e  Prcm^C8  &  demifcd ,  and  for  replication 

v^-^p^/  faith  that  the  defendants  at  the  faid  times  when  &c    of 

gooPE*    their  own  wrong  without  any  fuch  catife  as  is  by  them    in 

*p**P     their  (aid  plea  above  alleged  did  enter  the  faid  houfe  and 

Monks.    ^0p  amj  jy  contin\ie  in  the  faid  houfe  for  the  fpace    of 

thirteen  days*  and  the  faid  goods  and  chattels  found  in  the 

faid  houfe  did  take  carry  ?way  and  convert  to  their  own 

pfe,  and  take  and  detain  in  the  faid  (hop  the  faid  goods 

and  chattels  found  |n  the  faid  ftjop  in  the  manner  and 

d  form  &c.. 

To  this  replication  the  defendants  demur ;  •  and  for 
caufes  of  demurrer  fay,  that  the  plaintiff  by  his  replication 
nath  not  admitted  that  the  rent  in  the  plea  mentioned  to 
be  in  arrear  was  due,  and  for  that  the' replication  is  mul- 
tifarious, and  feveral  matters  are  offered  to  be  put  in  iffue, 
9nd  no  particular  iffijc  can  be  joined  thereupon  ;  and  fop 
fhat  the  replication  is  uncertain  and  waqts  fonxi. 

Thtf  plaintiff  joiqs  in  demurrer. 

Several  obje&ions  were  taken  to  this  replication  upon 

She  firft  argument  (*)  t  and  feveral  cafes  were  cited  to 
'upport  thele  bbje&ions. 

The  principal  objections  which  were  taken  to  the 
plaintiff's  replication  were  that  he  had  not  admitted  the 
rent  in  arrcfr,  fo  would  be  at  liberty  to  irifift  on  an  entry 
and  evi&ion  ;   and  fcecaufe  this  general  replication  that 
they  did  it  of  their  own  wrong  without  any  fuch  caufe  ice 
iVnever  admitted  when  tly  defendants  infill  on  a  right  (b)9 
as  they  plainly  do  in  the  prefent  cafe,  but  is  only  admit- 
ted when  the  defendants  infift  on  ^  matter  of  ejtcufe,  as 
that  the  plaintiff -s  fences  are  out  of  repair  in  an  adioq 
of  trefpafs  with  cattle/  or  fon  aflault  demefne  iq  aa  afiion 
of  aflault  and  battery;  kand  to  fupport  thefe  obje&ions 
were  cited  8  Co.  67.  a  ;    Ydv.  1 57  ;  Cro.  Jac.  22a,  225  ; 
Chance  v.  JVeedtn,  Satk.  628  ;  and  fVelk  v.  Cotter  ell%  3  Lev. 
48.     And  we  were  all  clearly  of  opinion  upon  that  argu^ 
ment  that  the  replication  was  not  good, 

(«)  This  cafe  was  firft  argued  in  Truutj  term  1737  by  Parker  King'* 
Serjt. for  the  defendants  and  by  BootU  Serjt.  for  the  plaintiff;  and  again 
in  the  Michaeima*  term  following  by  Eyrt  King's  Serjt.  for  the  former 
and  fVrlgbt  SerjL  for  the  latter. 

(b)  $ee  Cockritlv.  Anmfirong,  p*f.  TV.  1 738,  and  the  cafes  $ere  re* 
{erred  to ;  and  Sell  v.  Wardcll%  /«/.  E,  1 740, 
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Du  Court  being  of  that  opinion,  the  counfel  for  the.  1737,  8. 
plaintiff  took  foroe  objections  to  the  defendant's  plea,   W|-^ 
which  was  afterwards  fpoken  to  again,  and,  which  is  the    Coon  a 
only  matter  that  noqr  remaips  for  (he  judgment  of  the     *Z*W 
Court.  *     P  •       ■      Mo"** 

The  objections  to  the  plea  were  two  ; 
Firft,  that  the  defendants  pleaded  a  juftificatkro  to  the       % 
taking  carrying  away  and  converting  to  their  own  ufe  all 
the  goods  and  chattels  in  the  declaration  mentioned,  and  yet 
afterwards  infill  that  they  did  not  convert  part  of  the  (aid 
goods  but  left  them  in  the  pofleflion  of  the  plaintiff  where 
they  ftill  are ;  fo  the  plea  is   inconfiftent  with  itfelf ;  for 
a  man  cannot  admit  that  he  has  converted  ail  the  goods  to 
his  own  ufe  in  the  beginning  of  his  plea,  and  afterwards 
mfift  that  he  has  not  converted  part  of  them. 

Secondly,  that  the  juftification  does  not  go  to  all  the 
goods.  For  they  fay  that  they  fold  divers  of  the  goods  and 
chattels  for  31/.  51.  $d. ;  and  then,  inftead  of  faying  that 
all  the  reft  of  tho  goods,  or  the  reft  of  the  goods  which 
were  not  fold  for  the  faid  fum  of  31/.  5*.  3*/.,  were  at 
the  defire  and  at  the  requeft  of  the  faid  plaintiff  left  in 
the  faid  Hfcife  &c,  they  only  fay  that  "  the  reft  of  the 
fail  goods  that  remained  unfold'9  generally;  fo  that  for 
aught  that  appears  by  this  plea  there  might  be  fonte  goods 
fold  without  the  confent  of  the  plaintiff  befides*  thofe 
which. were  fold  with  his  confent  for  the  fum  of  31/.  5*.  » 
yL  ;  and  if  there  were,  as  to  thofe  there  js  nq  juftifica- 
tion. 

Several  cafes  were  cited  to  make  out  thefe  objections, 
and  feveral  cafes  citetj  in'anfwer;  but  it  is  not  ma- 
terial to  npention  any  of  them,  becaufe  1  think  t^at  the 
prefent  cate  depends  on  a  general  rule  of  law,  which  was 
admitted  on  both  fides,  and  upon  the  particular  penning  of 
this  plea. 

Firft  ;  as  to  the  firft  objection;  we  are  of  opinion  that 
this  being  an  action  of  trefpafs,  and  not  of  trover,  the 
takiqg  away  and  converting  are  the  fame ;  for  every 
taking  is  a  fufficient  con ver lion  to  this  pufpofe  [a)*     An4 

(•)  Vid.  Dy*  ▼.  LtatbtrdaU,  $  HWf.  So  ;  and  Fjfierw*/  v.  CartttM, 
&  5  Cf*  3.  C.  B.  cited  by  BulUr  J.  in  Tqhr  v.  Cdt%  $  Durnf.  If  Baft 

a*    • 


agai 
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1737,  8.  as  the  defendants  have  infifted  in  their  plea  that  they  tool; 
Wy-w  all  the  goods  as  a  diftrefs,  we  think  th^t  that  is  a  fufficienf 
Coop**     conyerfion  of  the  whole,  though  they  were  not  removed 

S"&  out  of  the  houfe  and  (hop  where  they  were  j  for  the 
"^  poflefflon  in  point  of  law  is  changed  by  their  being  feifed 
as  a  diftrefs,  and  4s  it  is  faM  that  they  were  all  impounded 
in  the  houfe  and  (hop,  wherever  they  are  impounded, 
4  they  arp  confidered  as  ifi  the  pofleflion  of  the  diftrainof?. 
We  think  therefore  that  this  objedioq  to  thp  plea  is  of 
po  weight. 

Secondly  ;  as  to  the  fecond  ;  it  was  admitted  on  both 
fides  that  it  is  fufficient  if  a  plea  be  certain  to  a  common 
intent.  And  we  think  th^t  this  plea  is  certain  to  3  com* 
mop  intent ;  nay,  that  it  would  he  departing  from  the 
patural  and  obvious  fenfe  of  the  words  to  cohftrue  them 
fo  as  to  make  it  bad.  For  when  it  fays  "  the  reft  of  the 
,  goods/9  that  implies  that  all  were  not  before  fold  with  the 
ponfent  of  the  plaintiff;  and  the  words  which  follow  are 
only  an  unneceffary  defcriptiop  of  thefe  goods. 

If  the  words  b^d  been  only  "  the  goods  which  remain, 
td  unfold/'  there  would  have  been  Jbme  colour  for  this 
pbje£tion.  But  we  think  that  the  word  "reft*  excludes 
finy  fuch  conftru&ipn  as  is  contended  for  qn  the  part  of 
the  plaintiff. 

But  if  there  copld  be  any  doqbt  qf  this  matter,  and  that 
in  fa&  there  were  fome  goods  which  were  fokl  without 
the  confent  of  the  plaintiff,  we  are  of  opinion  that  the 
plaintiff  ought  to  have  infifted  on  ij  in  his  replication, 
which  he  has  pot  done.  , 

As  therefore  we  were  all'  qf  opinio^  before  that  the 
replication  was  not  good,  and  as  we  are  of  opinion  now 
that  (he  plea  is  good,  notwithstanding  the  objections  which 
have  been  taken  by  the  plajntiif,  judgment  muft  be  for 
the  defendants."  1 
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1  '72*7      8 

James  Fawcstt  againft  Thomas  Strickland  mUlo-l 
and  Nine  Others.  Fek*£ 

[B.  |o  Gho.  %.    RqI.  383,  38*  J 

4.  H  E  following  opjttion  of  (he  Court  was  now  given  by  &m-  Rcy. 

'^  577.  s.c 

JFdks9  I,ord  Chief  Juftice.     ♦«  Trefpafs  for  driving  and  Tl*  *"*  <* 

chafing  with  dogs  feventy  Jheep,  two  mares,  one  gelding,  ^^^^ 

and  four  cows,  of  the  plaintiff,  and  for  fetting  on  and  in?  pan  of  a. 

cuing  the  faid  dogs  to  bite  the  faid  cattle,   at  the  parilh  of  common 

Stdbergh,  whereby  forty  of  the  faid  (hecp  died,   and  teq  of  **■*?*•" 

the  (aid  (hsep  and  two  mares  and  one  gelding  were  driven  {J^^^,* 

to  places  unknown  and  loft,  and  the  reft  of  (he  faid  catrjt  mo*  0f  prf. 

vrac  hifn  and  greatly  damnified*  turc»  not* 

*         J  '      ■      -  witjiftand- 

It  is  like  wife  laid  another  way,  for  driving  and  chafing  j**  *J7 
with  Jogs  the  fame  cattle  in  a  place  called  Blewcajier  Com-  ^£0x0*0* 
m*f  in  the  laid  parish  of  Stdbtrgk^  whereby  they  wore  9{ twbary, 
greatly  hurt  an<f  damnified.    Damage  40/.  if  he  leave 

fui&cient 

The  defendants  all  join  in  the  fame  plea  ;  and  as  to  the  common  of 
fcrceanjl  anps  and  all  the  ttefpafs,  except  the  driving  and  *^JJj£to 
chafing  the  fai^  cattle  with  dogs  in  the  declaration  firft  tPCfpaiifor 
ipentioned,  they  plead  not  guilty ;  and  a*  to  that  they  in-  driving 
fill  on  a  fpecial  j  unification,   and  fet  forth  that  Thoma*P"*j* 
Strickland  the  defendant  at  the  time  when  $cc  was  !e>*ed  ^^J™£$ 
in  his  demefneas  pf  fee  of  and  in  the  manor  of  Sedbergh,  thecom- 
wkhin  which  faid  manor  there  are  and  at  the  faid  times  mon,  the 
When  &c  and  alfo  time  immemorial  (here  have  been  fevera]  lord  in  hit 
large  waftes  or  commons  lying  contiguous  one  to  another  {^j^* 
without  any  fcparation,  and  parcel  of  the  faid  manor,  con-  approve! 
fining  together   10,000  acres  and  more;  and  that  the  ment  of  the 
fiid  Thomas  StrUhland  being  fo  feifed  of  the  faid  manor  hcT  ^""J1011* 
lore  the  faid  time  when  &c  did  inclofe  yoo  acres  of  a  ccr-  ^fh/fcft 
tain  wade  or  common   there  called   Blewcafltr  Common,  fuffident 
being  one  of  thfc  faid  waftes  or  commons  abovementioned  common  of 
and  parcel  of  the  (aid  manor,  with  a  wall  and  ftrong  fence  P***111*  for 
from  the  refidue  of  the  (aid  waftes  or  commons,  to  hold  ^5^** 

e  plaintiff  re* 

that  he  was  alfo  entitled  to  common  of  turbary,  that  therefpre  the  lord  wrong* 
inclofed  &c,  and!*  that  he  (the  plaintiff)  put  in  his  cattle  to  enjoy  his  common  of 
pfture  •  and  the  defendant  demurs,  it  will  be  taken  that  the  lord  did  leave  fafficient 
common  of  pafture  j  and  on  thefe  pleadings  the  defendant  is  entitled  to  judgment. 

But  if  the  lord  in  exercifing  his  right  of  approving  injure  the  right  of  common  of 
turbary,  the  perfon  whofe  right  is  fo  injured  may  have  an  action  againft  the  lord' 

to 
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1737?  &•  to  himfelf  in  fcveralty  and  to  his  own  ufe,  and  did  approve 
SnrV  the  fame,  there  being  then  left  by  the  faid  Thomas  Strict- 
Fawcbtt  land  and  remaining  in  the  refidue  of  the  faid   wades  of 
StrkiL    c°ninions  not  inclofed  fufficient  common  or  padure  for  all 
iand,      ^e  commonable  cattle  of  all  the  tenants  of  the  faid  Thomas 
Strickland  of  the  faid  manor  and  of  all  other  perfons  hav- 
ing common  of  pafture  in  the  faid  wades  or  commons, 
'    together  with  free  ingrefs  egrefs  fee ;  by  virtue  whereof 
and  of  the  datute  the  faid  Thomas  Strickland  at  the  times 
when  &c  was  feifed  of  and  in  the  faid  700  acres  fo  in* 
clofed  in  his  demefne  as  of  fee;  and  the  faid  Thomas 
Strickland  and  the  other  defendants  as  his  fervants  and  by 
his  command  judify  driving  and  chafing   the  plaintiff's 
J         faid  cattle  as  being  damage  feafant  in  ttyc  laid  709  acres  (q 
Wclbfecl* 
*    « 

The  plaintiff  replies  that  at  the  times  when  &c  he  wa$ 
feifed  in  his  demefne  as  of  fee  #f  and  in  a  certain  mefluage 
and  forty  acres  of  land  called  Beck/idc  in  the  faid  pari  ft*  of 
Stdbergh ;  and  that  he  and  al|  thofe  whofe  ajtatc  he  hath 
from  time  immemorial  have  had  and  ijfed  and  were  accuf- 
tomed  to  have  commbq  of  pafture  in  the  faid  wade  called 
Bliwcajlfr  Common  for  all  his  and  their  commonable  cattle 
.  levant  and  couchant  on  the  faid  tenements  every  year  at 
all  times  of  the  year  as  appurtenant  thgreto;  and  that 
Jibe  wife  he  and  all  thofe  wjiofe  edate  he  hath  for  time  im- 
memorial have  had  and  ufed  and  were  accu  domed  to  have 
common  of  turbary  jn  the  faid  wade  for  his  and  their  ne- 
ceflary  fuel  to  be  burned  andconfumed  ill  the  faid  meQuage 
every  year  at  all  times  pf  tha  year  as  occafion  required, 
as  appurtenant  to  the  faid  mefluage ;  and  that  the  faid 
Thomas  Strickland  inclofed  700  acres  of  the  faid  wade 
palled  Blqpcajler  Common  and  approved  the  fame  unlaw- 
fully  and  contrary  to  t\jc  datijre  ;  and  that  thft  plaintiff 
being  fo -feifed  of  the  faid  mefluage  and  tenement  «c  aftes 
the  laid  inclofurc  a.t  the  times  when  &c  put  the  faid  cattle 
being  his  own  and  levant  and  couchant  on  his  faid  mefluage 
and  tenement  with  the  appurtenances  into  that  part  of  the 
faid  wade  fo' inclofed  to  eat  up  the  grafs  there  growing 
and  to  ufe  his  faid  common  of  padure,  and  that  the  de- 
fendants of  their  own  wrong  chafed  the  cattle  as  afqrq, 
(}i4  whilft  they  were  fo  4°ing. 
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To  this  replication  the   defendants  demur;   and  for    173718; 
faufcs  of  demurrer  /ay  that  the  replication  is  double,  for  v^-y^ 
that  two  diftin&  and  different  matters,  viz.  the  prelcrip-  £*wcbtt 
(ion  of  the  right  pf  common  and  the  prefcription  of  the     *g"»ft 
right  of  turbary  are  infiftcd  on  in  the  replication,  whereas     £*J£;~ 
one  of  thofe  matters  ojily  ought  to  have  been  pleaded 
and  infiftcd  on  ;  and  for  that  the  plaintiff  in  his  replica- 
tion hath  not  admitted   or  denied  the  fnfficiency  of  the 
common  of  pafture  in  the  refidue  of  the  faid  commons 
with  free  ingrefs  egrefs  &c  ;  nor  hath   ther'  plaintiff  tra- 
verted  or  denied  any  other  part  of  the  plea  of  the  faid 
defendants  ;  and  for  that  the  faid  replication  iff  uncertain, 
infaficient,  argumentative,  and  informal. 

The  plaintiff  joins  in  demurrer  (a). 

If  there  were  no  other  obje&ions  tp  tlie   replication 
rfian  thole  which  are  particularly  afligned  as  caufes  of  de? 
marrcr,  we  are  inclined  to  be  of  opinion  that  the  repliof 
u'oo  is  good.     For  we  think  that  it  was  proper  and  ne-» ' 
ceflarv  for  the  plaintiff  to  infift  on  his  common  of  turbary 
jn  order  to  avoid  the  defendant's,  Strickland's,  approve- 
ment, and  it  was  neceffary  for  him  to  infift  on  his  com- 
mon of  pafture  in  order  to  juftify  putting  in  his  cattle. 
And  we  think  th^t,  by  his  not  denying  the  fufficiency 
of  the  common  of  pafture  in  the  refidue  of  the  laid  com* 
mans  and  the  other  matters  infilled  on  by  the  defendants 
in  their  plea,  he  hath  fufficiently  admitted  then}. 

But  there  if  bo  occafion  |o  give  any  pofitive  opinion  on 
thefe  matters,  becaufe  we  are  clearly  or  opipion  that  the 
replication  is  bad  in  fubftance,  and  mat  what  the  plaintiff 
has  infifted  on  in  bar  to  the  defendants,  Strickland's,  right. 
Which  is  fet  forth  in  the  plea,  is  not  a  fijS}cient  anfwer. 

There  was  another  objedjon  taken  by  the  counfel  for 
the  defendants,  which  is  not  mentioned  as  $  caufe  of  de- 
murrer, and  wh:cb  it  may  be  proper  jqft  to  fake  notice 
of  in  order  to  lay  it  out  of  the  cafe.     The  obje&ion  was 

(a)  This  cafe  waa  twice  argued,  by  ScotU  attd  Burnett  Serjeanta  for  the 
jwndanti  and  by  Eyrt  and  ParUr  King's  SerjeaDtt  for  the  plaintiff ;  the 
fccoa4  argument  waa  in  Jftdwlmet  Tcim  ft  Ga.  %• 

.  that 
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*737»  8.  that  the  plaintiff  does  not  fet  forth  in  hrs  replication  that  he 

S^TV  had  a  right  to  take  common  of  turbary  in  that  part  which 

f  awcitt  was  inclofed,  as  it  was  neceflary  for  him  to  do ;  for  that 

8-nuciL    commoa  of  turbary  does  not  extend  throughout  the.wholo 

p.***,     common  as  common  of  pafture  does,  but  is  confined  only 

to  fuch  places  where  turves  may  be  got      And  for   this 

purpofe  were  cited  2  In/2.  41  % ;   1  Rol  Ahr.  399  ;   1  Lev, 

331  ;  Hayward  v.  Cunning  ton,  Fitz.  N.  B.  123 ;  I  have 

looked  into  the  cafes,  which  are  very  little  to  the  purpofe, 

and  do  by  no  means  warrant  the  obje&ion.     But  X  believe 

the  precedent*  have  been  both  ways. 

However  the  plaintiff  in  this  cafe  lays  his  right  of 
common  of  turbary  in  Blewcqfter  Common  generally,  which 
4nuft  be  taken  to  mean  the  whole  common  ;  and  a  man 
may  certainly  have  a  right  of  common  of  turbary  through* 
out  the  whole  common  as  well  as  common  of  pafture, 
though  he  caqnot  enjoy  his  right  of  common  of  turbary 
in  thofe  parts  of  the  common  where  there  are  no  turves 
any  more  than  he  can  enjoy  his  common  of  pafture  in 
thofe  parts  of  the  common  where  there  is  no  grafs. 

We  think  therefor?  that  there  is  no  great  weight  in  this 
pbjediqn. 

But  what  the  Court  goes  upon  is  that  this  is  an  a&ion 
brought  by  the  plaintiff  for  chafing  and  driving  away  his 
cattle  put  into  the  defendant's,  Strickland's,  inclofure  tq 
ufc  and  enjoy  common  of  pafture ;  and  therefore  we  think 
that,  confidering-the  nature  of  the  plaintiff's  adtion  and 
(he  wrong  which  he  complains  of  therein,  the  commoq 
pf  turbary  is  o^uite  oitf  of  the  caje. 

For  though  a  lord  caijnort  by  virtue  of  the  ftatute  of 
Mcrton^  2Q  Hen.  3.  c.  4.  inclofe  and  approve  again  \\ 
common  of  turbary,  and  fo  it  is  exprefsly  laid  down  by 
Lord  poke  in  2  Infi.  87.  in  his  comment  on  this  ftatute, 
which  we  admit  to  be  good  law,  yet  we  are  of  opinion 
that  where  there  is  common  of  pafture  and  common  of 
turbary  in  the  fane  wafte  the  common  of  turbary  wil] 
not  hinder  the  lord  from  inclofing  again  ft  the  common 
pf  pafture,  for  tfyey  arc  two  diftin6t  rights. 
• 

Suppofing  one  man  h3*  common  of  pafture  and  ano- 
ther has  common  of  turbary  in  the  fame  wajie,  he  that 

has 
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lias  common  of  pafture  cannot  juftifV  throwing  down  the  i)37»  8. 
lord's  inclofure,  provided  thefe  be  lufficitnt  common  of 
pafture  left,  becaufe  another  perfen  has  common  of  tur- 
bary ih  the  fame  common.  And  wherever  rights  are  in 
their  nature  diftind,  as  comrnon  of  pafture  and  common 
of  turbary i certainly  are,  we  think  it  will  be  juft  the  fame 
though  they  happen  to  concur  in  one  and  the  fipie  per* 
fcn,  as  they  do  in  the  prefent  cafe. 

If  it  were  dherwife,  if  would  be  juft  the  fame  in  com* 
moB  of  pi(p4{ytand  common  of  eftovers,  for  Lord  Cot* 
Jays  that  thoHftatute  does  not  extend  to  either  of  them* 
Aad  yet  it  would  fcem  to  be  abford  to  fey  that  a  lord 
cannot  tnclofe  againft  common  of  pafture,  becaufe  his  te> 
aftts  or  fome  other  perfont  have,  common  of  pifcary  or 
common  of  eftovers  in  the  faAe  wade  ;  whereas  his  in- 
clofure may  be  no  interruption  to  their  enjoyment  of  their 
corfimon  of  pifcary  or^ftovers,  nfty  probably  their  com- 
mon of  eftovers  may  be  better  for  f uch  inclofure. 

If  indeed  by  fuch  inclofure  their  common  of  pifcary  or 
their  common  of  eftovers  were  affected,  or  they  were  in- 
terrupted in  the  enjoyment  of  either  of  thefc  rights,  they 
might  certainly  bring  their  a£bn,  and  the  kngl  (to  be  fore) 
in  fuch  cafe  could  not  juftify  fuch  inclofure  in  prejudice 
of  thefe  rights.  And  fo  may  the  plaintiff  in  the  prefent 
cafe,  if  he  be  interrupted  in  the  enjoy rnent  of  his  com- 
mon of  turbary :  but  by  his  prefent  action  he  does  not 
complain  of, any  fuch  interruption,  nor  does  he  infifl  upon 
any  fuch  matter  in  his  replication.  4 

As  therefore  his  only  complaint  is  of  an  interruption*  of 
his  common  of  pafture,  and  as  by  the  ftatute  of  Aferton 
the  defendant,  Strickland,  might  certainly  enclofe  part  of 
the  comrpoo  notwithftanding  the  plaintiff's  common  of 
pafture,  if  he  has  left  fufficient  common  of  pafture,  which 
in  the  prefent  cafe  is  admitted  by  the  pleadings,  we  are 
of  opinion  that  the  right  of  cdfrnmon  of,  turbary  infifted 
upon  by  the  plaintiff  in  his  replication  is  no  anfwer  to 
the  defendants'  plea ;  that  therefore  the  replication  is  bad 
in  fubftance  ;  and  that  judgment,  fo  far  as  the  demurrer 
goes,  mu(l  be  for  the  defendants  (*)." 

(a)  The  cafe  of  Sbaktfaar  ▼.  Afl>J»,  6  D*nf.  V  £a/t  741,  itcehtod 
»  fiaubr  dotcraotinatiofl  ta  ths  authority  of  Uut  cafe 
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1737»8.  The  following  private  note  was  added  in  Lord  Chief 
Juftice  Willed  %  note-book,  from  which  the  above  judgment 
was  taken ; 

"  Note.  It  was  faid  in  this  cafe  that  an  afllze  of  tur- 
bary, pifcary  &c,  did  not  lie  at  common  law  before  \ho 
ftatute  13  Ed.  1.  a  fVeftm.  c.  25  ;  and  that  therefore  there 
is  no  fcuii  writ  in  the  regifter  for  any  common  but  com- 
mon of  pafturc ;  and  for  this  purpofe  was  cited  ffcbb't 
cafe,  8  Co.  48 :  But  Brafton,  lib.  4./.  231.  was  cited  to 
the  contrary  («)<  However  this  be,  I  did  not  think  that 
it  was  at  all  material  in  the  prefent  cafe,  and  have  there- 
fore taken  no  notice  of  it  in  my  judgment." 

(«)  And  Li.  Coi/y  %  Inf.  41  a^  mention*  an  inftance  of  an  affize  for  a 
common  of  pifcary  in  the  reign  of  Hm.  3.,  before  the-  making  of  the  ftat. 
X3  Edw.  1. ;  but  then  he  adds  "  yet  becaufe  (at  hath  been  (aid)  v«tre 
was  no  writ  in  the  Regifter  in  jtfiofe  cafes,  therefore  before  this  ac"k  no' 
writ  did  lie  by  the  general  opinion  of  the  Judges ;  but  now  this  ad  hathf 
cleared  the  question/' 

*^2£  John  Candler  againji  John  Fuilkr. 

Feb.  7th,    'TP 
Arbitrators    JL  H  E  opinion,  of  the  Court  was  thin  delivered  by 

cannot 

cofts  of  to-  Wiliest  V>rd  Chief  Jdtice.  •■  f)ebt  on  bond  entered 
fcrence,un-irito  by  the  defendant  to  the  plaintiff  on  the  21ft  of  July 

Ids  power     \ftQa  in  the  fill*  of  IOO/. 

» cxprefsly      '  ^  % 

given  to  . 

them  for  The  defendant  prays  6yef  of  the  condition,  Which  is 

that  pur-    :f0  fftaiid  t0  (he  award  of  Thomas  Scotckmer  and  John  Ling; 

—But  if  in  tot  w^om  41  matters  in  difference  between  the  parties  were 

fuch  a  cafe  fiibmitted,  fo  as  their  award  was  made  in  writing  under 

they  award,  their  hands  ready  to  be  delivered  to  the  parties  on  orbe- 

JjJ^Jj  award  trf  fuch  perfon  as  thc  arbitrators  fhould  choofe  for 
4bargttof  an  umpire,  fo  as  he  rn^de  his  award  under  jlis  hand  on  or 
arbitration  before  the  27th  of  Auguji  next.  And  the  defendant  pleads 
*>*? taxed  that  thc  arbitrators  on  the  17th  of  Auguft  ij$$  made  their 
per  officer"  awar^  m  writing  under  their  bands  and  feaisof  and  con- 
andtheoffi-  cerning  the  premifes ;  and  that  they  awarded  that  the  de~ 
cer  only  tax  ^  .      . 

the  former,  the  award  will  be  good  for  the  former  and  bad  as  to  the  latter'. 

—An  award  may  be  good  in  part  and  bad  in  part 

— If  arbitrators  award  the  defendant  to  p*y  die  plaintiff  his  cofts  of  fuit  to  bfr  taicd" 
by  the  proper  officer  before  a  particular  day,  it  is  the  bufinefs  of  the  defendant  to  hat* 
them  taxed  before  that  day.  ~ 

fcadanl 
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ftndant  his  heirs  executors  and  adminiftrators  fhould  upon  1737,  8. 
the  ift  day  of  September  next  enfuing  pay  or  caufe  v^p^ 
to  be  paid  unto  the  plaintiff  the  full  fum  of  8j.  ••  with  Camlbr 
his  cofts  of  fuit  and  charges  on  that  their  arbitration  as  the  w*«^ 
fame  ftiould  he  taxed  by  the  prothonotary  of  hisMajefty's 
Court  of  Common  Pleas  at  fVeflminfler  wherein  the  Am 
was  depending,  or  as  the  parties  within  themfelves  fhould 
agree ;"  ami  that  the  plaintiff  and  the  defendant  after  fuch 
payment  mould  deliver  to  each  other  genera]  releafes  of 
all r matters  to  the  lift  of  July  1733  ;  and  the  defendant 
avers  that  on  the  faid  I  ft  of  September  he  tendered  to  the 
plaintiff  8j.  and  alfo  a  general  releafe  according  to  the 
award  duly  (tamped  and  executed  by  him.  And  further 
pleads  that  he  had  no  notice  of  the  plaintiff's  cofts  of  fuit 
mentioned  in  the  faid  awftd  or  of  his  charges  of  the  faid 
award  at  any  time  before  or  upon  the  faid  ift  of  Septem- 
ber, and  that  the  prothonotary  of  his  Majefty's  Court, 
of  Common  Pleas  at  fVeflminfler  did  not  tax  the  plaintiff's 
cofts  of  fuit  and  charges  on  the  (aid  arbitration  at  any 
time  on  of  before  the  faid  ift  day  of  September ;  and  that 
no  agreement  was  made  between  the  plaintiff  and  the  de- 
fendant at  any  time  before  or  upon  the  faid  ift  day  of 
September  for  ascertaining  how  much  fhould  be  paid  by 
the  defendant  to  the  plaintiff  for  his  faid  cofts  or  for  his 
charges  of  the  faid  arbitration,  nor  of  or  concerning  the 
faid  cofts  or  charges  or  either  of  them  in  any  refpeft  what* 
foever. 

The  plaintiff  replied  that  after  the  making  of  the  faid 
award  and  before  the  fitting  out  of  the  faid  original  writ, 
to  wit,  on  the  nth  day  of  December  in  the  year  of  our 
Lord  1736  M*  plaintiff's  cofts  of  fuit  in  the  faid  award 
mentioned  were  duly  taxed  by  Mr.  Prothonotary  Thomp- 
fon^x  the  fum  of  10/.  35.  2*/.*  of  which  the  defendant  the 
fame  day  and  year  had  notice  and  was  then  and  there  re- 
quefted  to  pay  him  the  faid  fum  of  10/.  3;.  aJ.9  which 
the  defendant  hath  not  yet.  paid,  but  hath  refufed  to  pay 
the  fame. 

The  defendant  demurs  generally,  and  the  plaintiff  joins 
in  demurrer. 

The  defendant's  objedion  to  the  plaintiff's  replication 
was  that  the-coftt/^f  the  award  were  to  be  (axed  before 

the 
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*737*  '•  the  t ft  of  September  1733,  becaufe  they  were  to  be  paid 
on  that  day  ;  and  that  it  Was  incumbent  on  the  plaintiff, 
who  was  to  recdive  them,  to  get  th&n  taxed  before  that 
time,  otherwife  it  was  impofiible  for  the  defendant  to  pay 
them,  and  that  his  getting  them  taxed  on  the  nth  of 
Dkember  1736,  which  the  plaintiff*  kififts  on  in  his  repli- 
cation, is  entirely  immaterial,  the  defendant  not  being 
obliged  to  pav  them  by  the  award,  unkfs  the*  were  taxed 
before  the  (aid  ift  day  of  September* 

Several  obje&ions  were  likewifc  taken  to  the  award  ? 
as  that  it  does  not  appear  in  what  fait  the  cofts  weft 
awarded  ;  that  there  was  not  time  enough  for  the  protho* 
notary  to  tax  them  between  the  date  of  the  award  and  the 
time  of  payment  3  and  that  the 'arbitrators  have  awarded 
The  cofts  of  the  arbitration,  which  they  had  no  power  to 
do. 

To  fuppoft  this  lafi  objection  feveral  cafes  were  cited  i 
out  I  need  not  particularly  take  notice  -of  them,  becaufe 
it  is  undoubtedly  true  that  the  arbitrator  cslnnot  award  cofts 
of  the  arbitration  (afc  'it  being  a  matter  not  fubmitted  to 
them  as  anting  fubfequent  to  tne  time  of  fubmiflion.  Vid, 
Yelv.  98.  MotrpL  489.  Cro.  Etix.  432.  2  Verttr.  24a. 
and  PAW.  396.  ched  to  this  purpofe. 

But  then  the  anfwer  is  plain,  that  an  award  may  be 
good  in  part  and  bad  in  part,  that  is  bad  as  to  the  matters 
that  are  not  within  (he  fubmitiioh  and  good  as  to  the 
reft,  provided  they  are  entire  and  diftmS  and  do  not  at  all 
depend  upon  the  matters  awarded  which  aie  not  within 
the  jurffdi£ti6n  j  and  fo  it  is  eXprefsly  held  in  Ydv.  98, 
Maitharn  v.  Jemx  ;  Cro.  Eiiz.  432.  Samon  v.  Pitt;  and 
'  in  feveral  cafes  that  are  mentioned  in  1  RoL  Abr. 
258    &    259  (b).      The    cofts    of    the    futt    in     the 

(a)  Bat  if  t  cwife  be  referred,  the  arbitrators  may  award  the  **/?/  9/ 
tix  eau/e  to  be  paid  by  either  of  the  parties  without  any  cxprefs  authority 
for  that  purpofe.  Rt  d.  Wni  v.  Dm,  %  Durnf.  &  £afl,  644.— Where 
the  arbitrator  awarded  the  defendant  to  pay  the  plaintiff  a  Certain  fntxt 
•f  and  the  cofts  fuftained  by  him  in  the  laid  action,  to  be  taxed  by  the 
proper  officer*'*  it  wis  holden  that  the  award  did  not  include  the  cofts  of 
the  reference.  .  Brrum*  ▼.  Mar/Jtn,  J  H.  Bl.  Rep.  C.  B.  a*3-  See  alfo 
Brmdley  V.  Tu»ftvw,  Brf.  &  PuU.  Rep*  C.  B.  34, 

(6)  See  al(o  VamUter*  TriU,  |  Aa/.  Kef-  437  ;  Mrfta  ▼<  LdJHmr,  Winch* 
1  ;  Finktny  ▼.  BitUoci,  2  L*v.  %>,  Btrgrave  v.  Atiuu,  $  Lev.  413$  Smmi 
V.  GsvU,  Soli.  74  i  ind  Metering  v.  rTat/om,  %  Bt>  Rep.  I  lip 

prefent 
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damages  for  waftc  ;  fo  thefe  difabling  Words  are  rathe*  t  ^8^ 
ftronger  than  in  the  prefent  cafe.    The  words  of  the  flat.  ' 
3  Jac.  I.  r.  5.  which  gives  the  mefcte  profits  to  the  pro- 
teftant next  of  kin  are  4  ike  wife  pretty  much  the  fame, 
only  the  difabling  part  is  not  quite  fo  ftrong  as  in  tijf  J*tmi*J* 
prefeot  cafe.    But  there  likewife  no  a£tion  is  giren  to  the  *w,l**t* 

difabled  perjpn  to  recover  damages  for  wafte.  •■ 

4 

Having  ftated  the  claufe  of  the  ftatutf  which  relates  to 
the  prefent  cafe,  tne  queftion  which  arifes  on  it  is  whe- 
ther, notwithftanding  this  ftatute,  G,  Bedell  at  the  time 
of  his  will,  and  at  the  time  of  his  death,  had  any  eftate 
in bim  which  he  could  deujfe  ?   For  if  he  had  any  eftate  in 
him,  there  are  no  words  m  the  ftatute  which  prohibit  him 
from  devifing  it  to  a  proteftant ;  fo  that  it  turns  merely 
00  this  point,  whether  he  had  ahy  eftate  in  him  ? 

0 
Objefliqp  ;  That  by  the  ftatute  G.  Bedell  was  a  perfon 
entirely  difabled  to  take  any  eftate  by  defcent,  and  there- 
fere  that  nothing  deftended  to  him  from  his  brother  J. 
Bedell,  nor  could  any  eftate  ever  4£ft  in  him,  but  that 
he  is  to  be  confidered  as  a  monk,  or  as  a  perfon  civiliter 
mortuus.  Bat  we  think  that  the  cafes  bear  no  refem- 
blaoce.  For  how  can  a  perfon  be  confidered  as  a  per-  . 
fon  civiliter  mortuus,  who  is  capable  of  a  gift  or  grant  of 
soy  perfonal  thing ;  who  to  all  other  purpofes,  except 
real  eftates,  is  under  no  difability  at  all ;  and  who  may 
even  take  the  profits  of  the  real  eftate  as  foon  as  he  con- 
forms ;  and  who  by  the  very  words  of  this  ftatute  may, 
even  before  he  conforms,  bring  an  a&ion  of  debt  to  recover 
damages  for  the  wafte  committed  on  the  real  eftate  ?  Be- 
fides  we  think  that  in  refpeft  to  the  real  eftate  he  is  not 
abfolutely  difabled  to  take,  but  only  fub  modo  ;  of  which 
fort  there  are  many  mentioned  in  Co*  Lit.  2  and  3. 

1/?,  He  takes  for  the  benefit  of  his  proteftant  next  of 
kin  till  bis  conformity  5 

idly,  For  the  benefit  of  himfelf  after  his  conformity  % 

3^/jr,  And  for  the  benefit  of  his  heir  after  his  death  ; 

4^/jr,  Nay  for  the  benefit  of  himfelf  during  his  life, 
by  reai'on  of  the  aftion  which  is  given  to  hini* 

The  inheritance  of  the  eftate  muft  be  fomewhore.    Ii 
b  plainly  not  in  the  proteftant  next  of  kin. 

Ic 
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It  cannot  be  in  the  Crown,  bccaufe  no  inheritance    is 
given  to  the  Crown. 
*k£L0M        It  cannot  be  in   his  heir;  for  nemo  eft  haeres  viventis  j 
Marsh     an^  therefore  no  one  can  take  as  his  heir  during  his  Jife. 
again/  The  inheritance  therefore  muft  be  in  the  perfon  him- 

Baimo&o*.  ftlf.  Befides  it  muft  be  admitted  that  it  will  defcend  to 
his  heir  after  his  death  by  the  exprefs  pravifion  of  the 
ftatute  ;  and  his  heir  muft  claim  through  iiim  ;  and  if 
nothing  ever  vetyed  in  hicn,  nothing  can  ever  descend  to 
his  heir.  This'fs  certain  and  ^nov^l  law,  and  admitted 
to  be  fo  in  the  great  cafe  of  Thornby  V.  Fleetwood  (*),  7r. 
6  G.  I.  which  was  a  cafe  upon  the  fir  ft  part  of  the  flatute 
I  Jac.  i. ;  the  difabling  words  of  which  arc  (as  I  have 
faid  before)  much  ftron°er  thaji  in  the  prefent  cafe.  And 
the  refolution  in  Tredwayy%  cafe,  Hob.  73.  which  is  a 
cafe  on  the  ftatute  3  Jac.  1.  c.  5  plainly  fupports  this 
conftru6tion. 

We  think  likewife  that  the  inferring  the  claufe  con- 
cerning wafte  plainly  (hews  that  the  Legillatute  conftdered 
the  claufe  in  this  fenfe,  not  only-becaufe  it  giv.es  the 
paity  damages  for  the  wafte  as  owner  of  the  inheritance, 
but  likewife  becauft  it  gives  him  an  a  ft  ion  of  debt, 
which  feems  to  imply  that  if  he  had  not  been  confined 
to  an  a&ion  of  debt  by  this  claufe  he  might  have  brought 
an  a<3ion  of  wafte,  an/1  recovered  the  lands  themfelves 
where  the  wafte  was  committed.  As  to  the  word  "  pofte- 
rityM  on  which  fome  ftrefs  feemed  to  be  laid  by  the  coun- 
fcl  for  the  plaintiff,  it  is  difficult  to  put  any  certain  figni- 
fication  on  trw  wo;d;  and  we  think  that  the  cafe  is  ftrong 
enough  without  it.  It  is  a  known  rule  in  the  conftruc- 
tion  of  penal  ftatutes  that  they  muft  beconftrued  ftri&ly, 
and  the  words  of  them  are  not  to  be  extended  beyond 
their  natural  fignificatioiv  And  as  this  is  a  known  and 
general  rule,  God  forbid  that  our  zeal  for  the  proteftanc 
religion  fhould  make  us  in  this  tingle  inftance  deviate 
from  that  rule.  Befides  this  conftruflion  feems  to  be 
mod  agreeable  to  the  intent  of  the  Legiflature.  Their 
defign  in  making  this  ftatute  was  not  only  to  inflict  a 
penalty  on  pap  ids,  but  to  weaken  the  popilh  intereft  by 
getting  the  lands  of  this  kingdom  out  of  the  hands 
of  papifts.  It  could  never  therefore  be  their  intention 
to  prevent  their  deviling  them  to  proteftants  ;  nav  to 
permit  and  encourage  this  feems  to  be  rather  in  further- 

# 

(«)  Com.  Hep.  %0J  *,    10  Mod.  %t$  J  356;  4O5  ;    1   Str.   318 }  t  JBn* 
fork  Caf.  31.3. 

ance 
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or  any  two  of  them  made  their  award  before  the  I  ft  of    1737  8 
January  then  next  5    and  then  pleaded  that  the  arbilra-  v-^v^/ 
tors  made  no  award.  I!!!!'*/ 

The  plaintiff  in  his  replicattion*fet  forth  an  award  ******** 
made  by  two  of  the  arbitrators  on  the  31ft  of  December 
{734  y  in  which  the  arbitrators  awarded  that  Hingens  on 
the  1  ft  of  Marsh  then  next  (hould  pay  to  Sterie  (the 
phindff)  1496/.  5/.  8*/.,  arid  (hould  execute  and  deliver 
to  the  plaintiff  a  general  releafe  of  all  claims  &c.  except 
fach  claim*  and  demands  as  Hingens  might  have  on  him 
by  reafon  or  on  account  of  one-fourth  part  of  the  pro* 
ccedsof  113  calks  of  juniper-berries ;   ajid  that  there- 
upon the  plaintiff  (hould  deliver  up  to  Hingens  two  bills 
of  exchange  the  one  for  1000  dollars  the  other  for  802 
doJfais,  drawn  on  the  20th  f£  November  !Tj3  by  Hin- 
gens  on  the  plaintiff  payable  W  the   order  of  J.  HarnU 
man  and  accepted  and  paid  by  the  plaintiff  j  and  that  the 
plaintiff   (hould  „alfo    deliver  to   Hingens  an  order  in 
writing,  ordering  Raguenau  and  Co.  {o  pay  987  dollars 
to  Hingens,  being  the  produce  of  5  bales  of  damaged 
cloth  conugned*  by  the  plaintiff  to  Hingens  and  by  him 
delivered  to  Raguenau  and  Co.;  and  thft  the  plaintiffs 
On  the  receipt  of  the  1496/.  £f.  8</.  and  of  the  general 
releafe  by  Hingens,  (hould  execute  a  general  releafe  to 
Hingens   of  all  claims  &c-  except   futh  claims  as   the  - 
plaintiff  had  or  might  have  on  him  by  reafpn  or  on  ac- 
count of  521 28  pounds  of  fifli  thereafter  particularly 
mentioned  ;    and  that  the  plaintiff  (hould   on  or  before 
the  i  ft  of  March  then  next  pay  two  bills  of  exchange 
drawn  \ff  Hingens  on  the  plaintiff,  both  dated  the  15th 
of  Dea    1733,  the  one  for  55a  dollars  and  the   other 
for   450  dollars,  payable  to  the   ofder  of  Hingens  and 
accepted  by  the    plaintiff.  .  Tile  award   the  if  recited  that 
Hingens  had  configned  to  the  plaintiff  40  caflcs  of  juni- 
per-berries, wherein  Hingens  Was  concerned  one-fourth 
part,    and  had  alfo  configned  to  the  plaintiff  113  calks 
more  of  juniper-berries  on  account  of  the  plaintiff  as  td 
three-fourth  ptfrts  and  on  the  account  of  Hingens  as  to 
the  tfther  fourth  part 5  and  the  arbitrates  declared  that 
in  making  their  award  they  had  given  Hingens  credit  for 
his  part  of  the  proceeds  of  the  40  cafks  of  juniper-ber- 
ries and   alfo  for  three!  fourth  parts  of  the  prime  cofts 
and  charges  of  the  113  talks,  but  as  to  the  proceeds  of1 
the  one-fourth  part  of  the  113  cafks  belonging  to  Hin- 
%ens  they  had  taken  no  notice  thereof  in  .their  award. 

Fa  ,*r 
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1737*  8.  the  falcs  thereof  not  being  finifhed  before  the  faid  26th 
V-— y— ■  J  0f  ^n7  then  laft :  The  award  alio  recited  that  the  plain* 
SJd#V/>?E  ^  ^ac^  configncc*  to  titngens  a  cargo  of  fiih  on  the 
De5M*TH.  plaintiff's  account^  and  that  Hingens  had  cpnfigned 
52146  pounds  diffeof  to  R *  Ricca  who  had  not  ren- 
dered any  account  of  the  fales  thereof  \  and  that  Hin- 
-  gw  had  configned  to  the  plaintiff  feven  cafks  of  white 
argol  which  had  been  configned  to  him  by  Ricca,  and 
which  had  been  fold  by  the  plaintiff  for  29/.  15A  7//.; 
and  then  the  arbitrators  awarded  that  the  plaintiff  fhould 
retain  and  keep  the  faid  29/.  15/.  *]d.  towards  payment 
andfatisfa&ton  of  the  proceedsof  the  fifh,  and  that  Hingens 
fhould  account  for  the  proceeds  of  the  fifh  which  £hould 
come  to  his  hands  over  and  above  the  29/.  1 5/.  yd.  to 
aild  with  the  plaintiff,  and  pay  the  fame  to  him  when 
he  (Hingens)  fhould  recede  the  fame,  and  not  other- 
wife :  but  if  Hingens  Jhomd  on  or  before  the  faid  \Jl  of 
March  then  next  make  it  appear  by  due  proof  that  he  had 
before  the  26th  of  April  then  laft  accounted  with  Ricca 
for  the  net  proceeds  of  the  argol,  then  the  plaintiff 
fhould  within  one  month  after  fuch  proof  pay  to  Hingens 
the  faid  29/.  15/.  fd — The  plaintiff,  after  thus  fetting 
out  the  awards  affign*i  for  a  breach  that  Hingens  had 
not  paid  1496/.  5/.  8 d.  which  was  dire&ed  by  the  award 
to  be  paid  to  him  on  the  ift  of  March  enfuing  the  date 
of  the  award* 

To  this  replication  die  defendant  deisurred  generally, 
and  the  .  plaintiff  joined  in  demurrer  ♦,  and  the  Court 
of  King's  Bench  gave  judgment  for  the  defendant. 

■<• 

The  record  was  then  removed  into  the  Exchequer* 
Chamber  by  writ  of  ef ror  ;  where  after  an  argument  by 
Birch  Setj^nt  for  the  plaintiff  in  error,  and,  Parker 
King's  Serjeant  for  the  defendant,  that  judgment  was 
confirmed,  the  opinion  of  the  Judges  of  the  Court  of 
Common  Pleas  and  of  the  Barons  of  the  Exchequer 
being  thtts  given  by 

Willes,  Lord  Ch.  Juft.  C.  B- — "  We  are  of  opinion 
that  this  is  a  m©ft  uncertain  inconfiftent  and  contradic- 
tory award.  The  whole  is  fo,  but  I  fliall  only  mention 
two  or  three  obje£Hons- 

ift,  A  general  releafe  is  dire&ed  to  be  given  by  P.  W. 
Hingens  on  the  iirii  of  March  of  all  demands  whatfoever, 

except 
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except  a  demand  of  juniper-berries,  and  yet  it  is  after*    i?37»8. 
wards  dire&ed  that  tlfc  plaintiff  is  to  account  with  and  v«*~v***> 
give  to  P.  W.  Hingens   29/.    15/.    jd.    being   money     8to?Y 
which  he  received  on  his  account  for  white  argol ;  fo  ptSMtTB. 
that  )ie  is  dire&ed  to  rejeafe  this  demand  and  after- 
wards to  pay  it. 

adly,  P.  W.  Hingens  is  diredted  to  pay  1496/.  c/.  8tf. 
en  the  1  ft  of  Jlfarci,  even  though  it  is  admitted  that 
the  plaintiff  has  at  that  time  of  his  in  his  handy  29/. 
15/.  7</.,  and  that  P.  W.  Hingens  is  not  to  deduft  itj 
Wt  is  dire&ed  to  pay  it  to  him  at  a  time  fubfequent. 

jflj,  The  manner  likewife,  in  which  this  29/  15/.  7*/. 
is  directed  to  be  paid  or  retained  by  the  plaintiff,  \\ 
Quite  inconfiftent  with  common  fenfefa). 

It  was  indeed  obje&ed  by  the  counfel  for  the  plain* 
tiff  that  an  award  mav  be  good  in  part,  and  bad  as  to 
the  other  parts,  and  tnat  this  award  was  good  as  to  the, 
payment  of  1496/.  5/.  8</.,  though  bad  in  other  parts 
of  it;  which  was  admitted  on  the  other  fide  to  be  true 
where  one  part  of  the  award  is  entire  and  not  dependent 
on  the  reft  (b) :  but  in  this  cafe  the  payment  of  thisXum, 
in  which  the  breach  is  afiigned,  is  noAnftependeat  of 
die  ref^.  For  the  yeleafe  which  is  certainly  bad  was 
direfted  to  be  given  at  the  fame  time  by  P.  W*.  Hingens ; 
and  the  29/.  1  $/.  71/.,  which  is  admitted  to  be  in  the 
plaintifPs  hands,  ought  in  juftice  to  have  been  dcdu&c^ 
out  of  the  149.^  Sf*'8d' 

We  are  therefore  of  opinion  tnat  the  award  is  ba<^ 
even  in  that  part  in  which  the  breach  is  afiigned,  an^ 
that  the  judgment  ought  to  be  affirmed/' 

{a)  The  award  with  regard  to  the  proceeds  of  the  fifh  is  n*t  final >  and 
therefore  bad;  vid.  PeJlej  «,  GoJdard,  7  Durnf.  &  Etft  73,  and  die 
cafes  there  cited. 

(*)  Vid.  Candler  ▼.  Fuller,  fuf.  6*.  and  the  cafes  there  cited. 
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v-^vx^       John  Talbott  am*/?  Vhomas  Spear. 
&  xx  a  *  °    ^ 

Friday,  _  _   ,  .        _ 

May  5th.    CC  fT,*QTER  for  feveral  goods,  to  wit,  one  waggon, 
Trover  for         J^    one  bed  and  bedftead,  two  bufhels  of  horfe 

IWd  aft^  bCm*  0nC  barrcl  °f  fmaU  becr»  *nd  "  °ld   ir°n    *"  t0 

verdid.Cr    ^  value  of  i  a/.    The  general  iffue  pleaded,  and  ver? 

PracRcg.    di&  for  the  plaintiff." 

4?a.  s.  c.        It  had  been  moved  (a)  in  arreft  of  judgment  tha$ 
f «  old  iron'9  was  top  uncertain : 

But  per  Curiam.  We  will  not  arreft  judgment  for 
this  reafon.  We  cannot  fee  how  it  could  have  been 
made  more  certain.  If  it  had  been  fome  old  iron,  it  had 
been  egpally  uncertain,  and  yet  quahdam  parcellarn  fill 
'  has  been  holden  good.  The  only  way  that  it  can  be 
made  more  certain  in  the  cafe  of  old  iron  would  be  to 
•  fay  "  fo  many  pounds  of  old  iron  ;"  and  yet  the  plain- 
tiff would  not  be  obliged  to  prove  that  quantity  at  the 
trial.  So  we  do  not  fee  how  this  would  at  all  help  the 
defendant,  or  give  him  more  light  than  as  it  is. 

Befides  thefe  words  are  .either  certain  and  intelligible, 
or  were  made  fo  by  the  evidence  at  the  trial,  or  not.  If 
they  be  certain  and  intelligible,  or  were  made  fo  by  the 
evidence,  then  the  obje&ibn  vaniflics :  if  they  were  not 
niade  fo  at  the  trial,  but  remained  uncertain  and  in- 
fenfible,  thAi  the  jury  could  give  no  damages  for  them ; 
and  confequently  for  this  reafon  the  judgment  ought 
not  to  be  fet  afide  j  apd  of  this  opinion  were  both  the 
Courts  of  C.  P.  and  B.  4R.  in  James  O/born**  cafe  i$ 
Co.  130, 

We  asfi  therefore  of  opinion  that  judgment  ought  not 
to  be  arretted  for  this  reafon,  and  that  the  rule  nifi  muft 
be  difcharged  (*/'. 

(a)  It  appears  that  this  cafe  was  twice  argued. 

{6)  Whatever  degree  of  precifion  was  formerly  required  in  defcribing 
goods  in  a  declaration  in  trover,  as  appears  by  Gramvel  v.  Rbobotham,  Cra. 
Eli*.  865,  and  in  feveral  of  the  ancient  reports,  in  later  times  a  greater 
latitude  has  been  indulged  in  the  a&ion  of  trover  than  in  detinue  or  re* 
ptevin  where  the  goods  themfelves  are  to  be  recovered  or  returned. 
Grave*  v.  Drake,  Sty.  199*  %  Sid.  175,  Emery  %  cafe  cited  in  I  VcnU 
114;  Chamberlain  V.  Cooke,  2  Ventr.  78;  Weft  V  Dairies,  X  Lev.  301  ; 
Jenny  v.  Norrh,  ib.  303  ;  White  v.  Graham,  %  Str.  827  ;  Radley  V* 
Rudge,  ib.  73?;  Hajiegravtv.  Tbomffon,  cited  in  a  Str.  810.  Harrifia*. 
Bottomley,  %  Li.  Raym.  1529,  and  %  Str.  809;  and  Hobbtv.  Greeve^ 
Barnes  276. 
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Sir  John  Chi phestkr  againji  Christopher  E.nG.a, 
Lethbridge.  J,"**7; 

May  5th. 

TA  gCLCrtl 
HE  following  opinio*  pf  the  Court  was  delivered  by  JJJ^tly 

oyprefcrip* 

Wittes,  Lord  Chief  Juftice.     "  This  is  an  a&ion  on  tion  are  ra- 
the cafe  for  obftru&ing  a  way  \  there  are  two  counts.  C0S^2ot 
The  firfl  fets  forth  that  the  plaintiff  was  feJfed   in  fee  be  claimed 
of  an  ancient  mefluage   in  Skerwell  near  to  the  ancient  together, 
town  of  BarnflapU,  and  that  time  out  of  mind  die  only  — Prefcrip. 
way  for  perfons  travelling  in  coaches  and  chariots  from  Jightofwar 
the  bid  capital  mefluage  to  BarnflapU  aforefaid  was  in  for  A.  and 
and  through  the  feveral  clofes  of  the  defendant  (naming  »'*"?  (not 
them)  and  fo  back  again,  every  year  and  at   all  times  21cm?*' 
0/  the  year ;    and  that  he  the  fail  Sir  John  Cfachefter  uncertain, 
and  all  thofe  whofe  eftate  he  had  and  now  hath  in   the  and  bad 
faid  mefluage  with  the  appurtenances  time  out  of  mind  eyeJ  jf***" 
have  had  and  ufed  and  haye   been  accuftomed  and  of  Ac^i^f 
right  ought  to  have  and  ufe  the  faid  way  for  himfelf  a  wayof  «- 
and  themfelve$  and  others  travelling  ;n  coaches  or  char  ceJF*y  &*** 
riots  from  the  faid  mefluage  to  BarnflapU  in  and  through  ^j  J^Jt* 
the  fajui  clofes  and  fo  back  again  the  fame  way  every  year  i*  good, 
at  all  times  of  the  year  as  belonging  to  the  faid  mefluage ;  —A  pr*.. 
and  then  he  lays  ah  obftri^ftion  by  the  defendant.  JnET©? 

The  fecond  count  fets  forth  that  time  oijt  of  mind  way/4r 
there  hath  been  and  is  a  certain  common  highway  of  yachts  *<^ 
neceffity  for  all  the  liege  fubje&s  of  our  lord  the  no>^  *•  good 
King  arid  his  progenitors  &c.  travelling  in  coaches  ,^nd  3^vcr^ 
chariots  from  Shemvell  aforefaid  to   BarnflapU  aforefaid  -^An  a*» 
in  through  and  over  the  faid  feveral  clofes  of  the;  de>  tion  will 
fendant,    and  fo  back  again  every  *year  at  all    times  JJ^JJ^J 
of  the  year  at   their  will  and  pleafure  j  ,and  then  the  duai  for  ^ 
plaintiff  fets  forth  that  on  the  26th  of  November  %  736  obftru&ion 
and  at  divers  other  times  between  that  day  and  the  30th  jjjahpubU* 
of  January  in   the  faid  year  he   was  travelling    in  his  mjjeft1^ 
coach    frpm  ShqrweJl  aforefaid   to  PartiflapU  aforefaid  fuftain  a 
and  from  thence  back  again  in  the  faid  way  in  through  particular 
and  over  the  faid  clofeof  the  defendant,  called  the  Mog-  ^ch^ro^ 
imdgc,  as  it  was  lawful  for  him  to  do,  but  the  defendant  appear  on 
to  deprive  him  of  the  faid  way  &c.  did  then  and  there  the  record : 

but  if  the 
plaintiff  ftatc.that  the  defendant  obftru&ed  &c  by  a  ditch  and  gate  acrofs  the  to~  ' 
by  which  the  plaintiff  was  obliged  to  go  a  longer  and  a  more  difficult  way/  and 
the  defendant  oppofed  him  in  attempting  to  remove  (he  nuifance ;  this  it  a  fu$ 
femage  to  fupport  the  action, 
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flop  up  and  obftruft  the  faid  way  by  erecting  faftening 
and  locking  gates  bars  and  ports  and  digging  trenches 
acrofs  the  faid  way,  and  in  his  proper  perfon  withftand* 
ing  and  oppofing  ttie  plaintiff  frpin  rempving  and  aba- 
ting the  faid  obftructions,  fo  that  he  the  faid  plaintiff 
then  and  hjtherto  could  not  and  cannot  have  or  ufe  the 
faid  way  as  he  ought  j  but  faith  that  he  is  damnified  40/. 

The  defendant  pleads  the  general  ifTue  riot  guilty. 
Verdift  for  the  plaintiff  and  feveral  damages,  v/z.  id. 
on  each  cpunt, 

Morion  (a)  in  arreft  of  judgment,  and  feveral  objec- 
tions taken. 

To  the  firft  count;  ift,  that  it  fets  forth  a  general 
way  and  a  private  particular  way  by  prefcription,  which 
two  rights  are  inconfiftent. 

adly,  That  the  plaintiff  fets  forth  a  right  for  himfelf 
and  others  (naming  no  pcrfons)  to  go  that  way,  which 
is  too  genera),  and  not  certain  enough  in  a  prefcription, 
as  was  held  in  the  cafe  of  Underwood  and  Saunders,  z 
jLev.  178,  where  a  man  prescribed  for  himfelf  and  qui- 
|>ufdam  aliis  tencnti^us,  which  was  holden  to  be  unr 
certain  and  not  good. 

And  we  are  of  opinion  that  by  reafon  of  thefe  objec? 
tions  the  firft  count  is  not  good. 

The  objeftiqns  to  the  fecond  count  were  : 

1  ft,  That  there  can  be  no  fuch  thing  as  a  way  of  ne- 
ceffity, and  that  fuch  a  right  was  never  laid  before. 

2dly,  That  there  cannot  be  a  prefcriptive  right  for 
coaches  and  chariots  time  out  of  mind,  becaufe  coaches 
and  chariots  are  of  modern  invention,  and  have  not  been 
in  ufe  here  time  out  of  mind. 

3dly,  That  no  particular  damages  are  laid,  which 
ought  to  be  in  the  cafe  of  a  public  highway,  (as  this  is 
laid  to  be,)  otherwife  an  action  will  not  lie. 

As  to  the  two  firft  objections ;  we  are  of  opinion  that 
there  may  be  a  way  of  neceffity  (*) ;  for  if  there  be  but 

'  one 


'  (a)  The  motion  was  made  in-  Michaelmas  term  x 73 7;  and  the  cafe 
was  argued  in  Hilary  term  following. 

(b)  Vid.  Clark  V.  Cogge,  Cro.  Jac.  170 ;  Button  v.  Taykr,  2  Lutvf. 
I489  ;  Parker  v.'  Welfied\  2  Sid  39  ;  and  Staple  v.  Hey  don,  6  Mod.  3,4  ; 
and  an  anonymous  cafe,  ib.  149.  Where  one  grants  land  to  another  to 
which  there  is  nd  accefshut  over  the  land  of  the  grantor,  the  grantee  hat 
a  right  of  way  over  the  grantor's  land,  as  a  way  of  neceffity.  Hvwto*  v. 
£r*arfint  8  D.  15*  E.  50.  So  if  the  owner  of  two  clofes,  having  no  way 
ip  one  of  them  hut  over  the  other,  part  with  the  latter  without  referring  the 
'  '      W 
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one  road  to  a  place  and  no  other  way  of  going,  that  is  a  way 
of  nceeffity.  We  are  of  opinion  thai  the  jury  having  found 
this,  which  is  a  matter  of  fact,  and  likewife  found  that 
(here  has  been  a  way  for  coaches  and  .chariots  time  out  of 
mind,  which  is  alfo  a  matter  of  felt,  we  cannot  take  no* 
lice  judicially  whether  there  have  been  coaches  and  cha* 
riots  time  out  of  mind  or  not,  but  muft  take  it  to  be  as 
the  jury  have  found  it. 

And  as  to  the  third  objection  ;  we  admit  the  general  rule, 
but  think  that   in  this  cafe  there  are  particular  damages 
afligned  fufficient  to  fupport  this  action.     The  rule  is 
hid  down  in  Co.  Lit.  56.  that  no  one  can  have  an  action 
for  acwrifance  or  obstruction  in  a  common  highway,  with- 
out iffigmng  fome  particular  damage  ;  and  this  to  prevent 
multiplicity  of  fuits  ;  for  otherwife  every  fubjcct  of  Eng? 
landman  maintain  an  action   for  the  fame  obftry/tion. 
Bat  notwimftanding  this  general   rule  it  was  holden   in 
the  cafe  of  Hart  v.  Baffin  in  B.  R.  Tr.  33  C.  2.  reported  in 
Sir  T.Jones  156.  that  fuch  an  action  as  the  prefent  would 
he.    The  cafe  was  this  ;  the  plaintiff  declared  that  he  was 
entitled  to  certain  tithes,  and  that  his  direct  way  to  carry 
them  to  his  barn  was  in  and  through  a  certain  highway, 
that  the  defendant    had  flopped  up  the  highway   by  aj 
ditch  and  gate  erected   ex   tranfverfo  vis,  and  that  by 
rcafon  of  fuch  obftruction   he  (the  plaintiff)    couid  not 
carry  his  tithes  along  the  fa  id  highway,  but  was  forced  to 
carry  them  by  a  longer  and  more  difficult  wpy ;  verdict 
for  the  plaintiff  and  5/.  damagrs.     It  was  moved  in  arreft 
of  judgment  that  this  being   laid   in  a  common  highway 
the  obAiuckion  was  a  common  nuifance,  and  that  there* 
fore  the  action  would  not  lie,  to  prevent  multiplicity  of 
fuits,  for  every  one  might  bring  the  fame  action  ;    and 
Co.  Lit.  56.  was  cited ;  but  it  was  refolved  by  r.he  whole 
Court  that  the  adion  lay ;  for  they  faid  that  this  rule,  that, 
an  action  will  not  lie  for  that  which   every  one  furTers, 
ought  not  to  be  taken  too  largely  j  for  in  this  cafe  the 
plaintiff  fuftained  a  particular  damage  ;  for  the  labour  and 
pains  which  he  was  forced  to  take  with  his  cattle  and  fer<- 
vants  by  reufon  of  this  obftruction  might  be  of  more  value 

*>7»  it  will  be  referred  to  him  by  Uw,  as  a  way  of  necefliry.    Ih.fcmk. 
Wd  Cr+  J*.  §70. 
(*)  Vjd.  BUJfcU  v.  Hart,  Mkh.  \%  G.   %  p#. 
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than  the  lofs  of  an  horfe,  which  has  been  holden  to  be 
fufficient  damage  to  maintain  fuch  a£tion  (a). 

Upon  the  ftrength  and  reafon  of  this  authority  we  are 
of  opinion  likewife  to  overrule  the  third  objection  to  the 
fecond  count ;  for  the  prefent  cafe  is  ft ronger  than  the 
cafe  in  Jon?s  in  two  circumftances ;  firft,  beciufe  it  is 
exprefsly  laid  that  the  plaintiff  was  attempting  to  travel 
this  road  feveral  times  with  his  coach,  but  could  not  by 
reafon  of  thefe  obftru&iorjs ;  fecondly,  it  Is  alfo  laid  that 
the  defendant  in  perfon  with  flood  and  oppofed  him,  and 
prevented  him  from  removing  the  obftruftion,  which  by 
jaw  he  might  do/9 

"  So  the  rule  nifi  was  difcharged,  with  a  hint 
to  the  plaintiff  (b)  to  take  his  judgment 
only  on  the  iecopd  count.'* 

(a)  The  general  rule,  that,  where  the  plaintiff  only  fuftaina  an  injury 
}n  common  with  the  reft  of  all  the  King  s  fubje&s  by  reafon  of  a  nui- 
{ance  in  the  road  or  of  the  road  being  totally  flopped  up,  he  cannot  main- 
tain an  id  ion.  feems  to  have  been  admitted  in  all  thecfes  on  the  fubjed  : 
but  a  queftion  has  frequently  arifen  whether  the  damage  dated  in  each 
particular  cafe  were  fufficient  to  brin^  it  within  the  exception  to  the  ge- 
neral rule  j  and  this  queftion  his  received  various  determinations  accord- 
ing to  the  cireumftahces  of  each  cifc.  See  the  cafes  27  Hen.  g.  %j  • 
Moor  180  ;  Pencvx  t.  Hovemden,  Cro.  Eliz.  664  ;  and  Paine  v,  Partr'vJe* 
Carth.  194  ;  where  the  damage  to  the  plaintiff  wns  holden  not  to  be  fuf- 
(icieut  to  fupport  an  action;  and thofc  of  Fo-mUr  v.  Sin'ers,  Cro.Jac. 
446  ;  MayntU  ▼.  Saltmarjb,  1  Ke.'*.  847  ;  and  Ivsfn  v?Mocrc,  I  Ld.  Raym% 
486  ;  \%Moa\  %<>% ;  Com.  Rep.  .58  ;  SjU.  15  ;  and  Cartb.  451.  where  the 
damage  was  holden. to  be  fufficient  for  (hit  purpofc  — It  appears  by  the 
two  former  reports  of  the  l>ft  cafe  that  accord^  ro  the  opinions  of  the 
Court  of  Common  Pleas  and  Exchequer  the  r.&i.in  hy  ;  but  a*  the  ru- 
fous of  that  opinion  are  not  in  print,  I  have  here  fubrjouvd  the  conclufi  n 
of  a  MS.  note  of  that  cafe  taken  from  MS.  coll  WilUt  Chief  Juftice  : 
*«  But  the  Court  (the  King's  13-rr.ch^  being  divided,  the  matter  wa*  re- 
ferved  for  the  opinion  of  the  reft  of  the  Judges,  who  all  agreed  in  the 
opinion  of  lurtou  J.  and. Gould  T-  that  the  adion  lay.  The  reafon  the 
Judges  went  upon  waa  principally  this,  that  it  iuflicicntly  appeared  that 
the  plaintiff  muft  and  did  neceff  rily  fuffer  a  ipeci.il  danugc  more  thin 
the  reft  of  the  Ring's  fubjecls  by  the  nhflrudiun  of  this  way  ;  1>cc«ife  it 
was  fet  forth  that  the  only  way  to  come  to  the  coal  pi's  from  one  part  of 
the  county  was  through  this  way,  by  which  it  mud  be  uudcrftood,  with- 
out any  allegation  qf  lofs  of  cuftomers,  that  the  plaintiff  did  fuller 
pirtiiularly  in  refpedt  to  his  trade  by  the  pLintiff  5  wrong." 

(&)  In  the  cafe  of  KufftU  v.  the  Men  of  Devon,  1  Durnf.  If  E.  667. 
it  was  ruled  that  the  plaintiff  co'uM  not  maintain  an  afti«n  againil  ri« 
inhabitant*  of  a  county  brought  to  recover  a  fiti -faction  lor  an  injury  fuf- 
taiued  by  him  in  conference  of  a  county  bridge  being  out  of  repair* 
See  alfo  V du^b.  34* 
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Robert  Mallom  00  the  Demife  of  John  Marsh  and  Monday!* 
John  Amyas  agpinjlt  John  Bilingloe  and  Eliza-  Mayijtfc> 
Beth  bis  Wife  and  Mary  Apollonia  Burgess  [a). 

[Tr.  UG10.I.    RoL  1625.5 

HE  opinion  of  the  Court  was  thus  given  by 

who  bat 

WiOa%  Lord  Chief  Juftice.     "  This  ejeftment  for  a  »*  uke*  < 
tneffuage  and  lands  in  Norfolk  came  on  upon  a  fpecial  j£  fiSnr 

Tcrdid  found  before  the  late  Lord  Chief  Juftice  Raymond  an  iocap*. 

at  Mnw'cA  affizes.  dt7  u>  ho)4 

Thejonrfi^  that  one  John  Bedell  before  the  time  ef  J^gJ1" 
the  rre/pa/s  and  ejedment  was  fcifed  of  the  premifes  in  w.  s.\  Huy 
fee,  viz.  id  February  1707,  and  that  he  was  brought  up  **otf<UnA% 
and  educated  in  the  popilh  religion.     That  he  died  on  the  £££°* 
28th  of  February  1707,  feized  of  the  premifes  and  pro-  —Hem 
feffing  the  popirtj  religion.     That  George  Bedell  wsp  his  fell  to  • 


brother  and  heir,  and  that  he  was  born  iHJuguft   1683,  JSEn   w 

and  was  of  the  age  of  twenty-four  at  the  time  of  the  Sl^ViL 

death  ,--«-•-*      '  '    '        "        •     '     '     "•'-•  3     * 

thcr 
And 


h  of  his  brother ;  and  that  after  the  death  of  his  bro-  1.  c  18. 
he  entered  upon  and  became  feifed  of  the  premifes.  **  4; 
_  J  the  jury  find  thaj  the  faid  G.  Bedell  in  the  year  ^eXm 
J 700  at  the  time  of  making  the  ftatpte  (b)   intitled  i(  An  for  pay 
Ac*  for  the  further  preventing  the  growth  of  popery1'  was  y*nt  oi  hie 
under  the  age  of  1 8,  viz.  17   years  old.     And  that  the  p^£ftjntf; 
bid  G.  Bedell  during  his  whole  life  y*as  brought  up  and  ind,  fem- 
tducajed  in  and  profeflexUhe  popifli  religion  ;  that  he  pro-  b)e,may  by 
fcffingthe  popifh  religion  and  being  ajx>ve  the  age  of  ai,  *£™* 
to  wit,  the  *ge  of  31,  died  ;  that  he  qcver  took  the  oaths  ^ndf^c, 
of  allegiance  and  fupremacy  appointed  to  be  taken  by  the 
bid  flatute ;   and   that  he  never  made  repeated  or  fijb- 
ferihed  the  declarations  exprefled  ip  the  ftatute  3®  C.  2. 
And  they  further  find  that  the  defendant  Elizabeth  Bring? 
k,  wife  of  the  defendant  John  Bringloe*  was  the  next 
proteftant  coujtn  (c)  of  the  (aid  G.  BedelU  viz.  one  of  the 
lifters  afld  co-heirs  of  the  faid  John  and  George  Bedell;  and 
(bat  the  raid  defendant  John  and  «his  wife  four  days  before 

(«)  Thiaofc  it  reported  in  C*m>  X#.  570*  by  the  name  of  M*$lm  *, 

(^SCaMt&lftJT.s.r.  4. 

if)  Pn*im    confmp|inca  protect*  in  the  record 

the 
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/  1738.     the  death  of  George  Bedell  entered  into  the  manfion  houfo 

Mallom  anjj  the  |an(j  thereunto  adjoining,  being  part  of  the  premifes, 
m1r§»  an<*  wcrc  *crc°f  poffcffcd.  And  the  jury  further  find  that 
*g<Wt  *c  f*1^  George  Bedell 'being  fo  feifed  of  the  premifes  made  h  is 
B111  nolo*,  l^ft  will  in  writing,  9th /fugu/l  1715,  and  duly  figned  fealed 
and  publilhed  the  fame  in  the  prefence  of  three  witnefles 
(therein  named)  wjio  fubfcribed  their  names  as  witnefles  in 
his  prefence,  and  that  by  his  faid  will  (which  they  fine} 
prout)  he  devifed  the  premifes  in  this  manner  ;  in  the 
firft*  place  ht  devifed  to  the  leflbrs  John  Mdrjh  ivAJohn 
Amyas  and  their  heirs  and  affigns  for  the  ufe  of.  them  their 
heirs  and  affigns  for  ever  all  and  lingular  his  manors  mef- 
fuages  &c.  on  the  trufts  for  the  intents  and  purpofes  and 
fubjeS  to  the  limitations  therein  mentioned  viz  upon  truft 
that  they  or  the  furvivor  of  (hem  or  the  heirs  and  af- 
figns of  fuch  furvivor  (hall  in  the  firft  place  out  of  the 
rents  iffues  and  profits  thereof  or  by  mortgage  or  fale  as 
they  (hall  think  fit  levy  and  raife  money  fufficient,  toge- 
ther with  his  perfonal  eftate  and  in  aid  thereof,  to  pay 
fatisfy  and  difcharge  all  fuch  fums  as  he  (hould  owe  to 
John  Marjh  at  the  time  of  his  death  with  intereft  and  all 
his  other  juft  debts  and  the  feveral  legacies  by  him  be- 
queathed with  his  funeral  charges  and  the  truftees* 
charges  in  the  execution  of  his  truft,  and  after  fatisfa&ion 
and  payment  thereof  ftiall  well  and  truly  pay  or  caufe  to  be 
paid  to  Elizabeth  the  wife  of  John  Mailom  Efquire  an 
annuity  of  ico/.  a- year,  free  from  taxes,  for  her  life 
quarterly  to  Tier  feparate  ,ufe  &c  ;  and  upon  further  truft 
that  they  lhall  pay  to  his  lifter  Ifabella  Bedell  25/.  a-year, 
to  |iis  filler  Maria  Burgefi  25/.  a  year,  and  to  his  lifter 
Elizabeth  Bedell  25/.  a-year  during  their  lives  quarterly, 
for  their  feparate  ufes  &c  ;  and  fubjeft  and  liable  to  thefe 
annuities  and  to  the  payment  of  his  debts  legacies  and 
funeral  charges  in  cafe  any  part  of  his  manors  melluages 
&c.  lhall  remain  unfold  the  fame  are  to  be  in  trull  to 
permit  and  fuffer  Robert  fon  of  the  faid  John  Mailom  to 
receive  and  take  all  the  reft  refidue  and  remainder  of  the 
rents  i flues  and  profits  thereof  until  he  lhall  attain  the 
age  of  twenty- one  years,  and  from  and  after  fuch  time 
as  he  fhaU  attain  the  faid  age  upon  truft  that  the  faid 
truftees  lhall  at  the  requeft  and  charge  of  the  faid  Robert 
Mailom  convey  the  fame  fubjecT:  to  fuch  mortgages  as  (hall 
be  made  thereof  for  the  purpofes  a  fore  fa  id  and  alfo  after 
the  faid  annuities  to  and  for  the  fole  ufe  and  behoof  of 
the  faid  Robert  Afullom  his  heirs  and  affigns  for  ever ;  with 

?  direQiot\ 
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2  diredion  that  John  Afallm  the  father  (hall  not  anyways 
intermeddle  with  the  premifes  during  the  minority  of  his  < 
fon,  but  that  the  fame  fhall  be  under  the  fole  care  and  m/llo* 
management  of  the  truftces  &cc ;  and  in  cafe  the  faid  Ro-    1^cm* 
bat  Mallotn  (hall  die  before  he  (hall  attain  his  age  of   \j2Ji" 
twenty-one,  then  he  gives  and  devifes  the  premifes  orBatxoj.ot* 
what  (hall  remain  unfold,  fubjecSt  as  afbrefaidg  unto  hit 
filter  Ifabella  Bedell  Mary  Burgefs  and  Elizabeth  Bedell  their 
heirs  and  affigns  for  ever.     Then  he  gives  away  feveral 
money  legacies,  and  araongft  the   reft  500/.  a- piece  to 
each  of  his  truftces,  the  feveral  legacies  to  be  paid  with- 
in fix  months  after  his  death ;  and  makes  the  faid  John 
Marjh  and  John  Amyas  executors. 

The  jury  then  find  that  George  Bedell  died  on  the  19th 
of  Auguft  1715  fo  feifed  as  aforefaid  ;  and  that  the  leflbrs 
entered  on  John  Bringloe  and  Elizabeth  his  wife  before  the 
time  of  the  demife  in  the  declaration  ;  and  being  fo  feifed 
ift  April  10  Geo.  1.  made  a  demife  to  the  plaintiff  for 
fixteen  years  from  the  Lady  day  before,  and  that  the  de- 
fendants entered  upon  him  and  ejected  him  \  and  fo  fub- 
mic  the  matter  to  the  judgment  of  the  Court. 
Upon  this  fpecial  verdift  two  que  ft  ions  (a)  were!  made* 
ift,  Whether  George  Bedell  under  the  circumftances  (as 
they  appear  in  this  fpecial  verdid)  had  a  power  to  devife 
this  eftate  to  the  leflbrs  of  the  plaintiff  John  Marjh  and 
Jahn  Amy  as  f 

2dly,  If  he  had,  whether  the  trufts  upon  which  he 
devifed  it  make  any  alteration  in  the  cafe  ? 

As  to  the  firft  point.  \ft%  It  will  be  proper  to  conficler 
under  what  circumftances  George  Bedell  is  found  to  be  at 
the  time  of  making  this  will  ? 

idly,  What  are  the  words  of  the  ftatute  under  which 
the  prefent  cafe  falls  ? 

\ftf  It  appears  that  this  will  was  made  after  the  difabling 
ftatute  11  &  12  fV.  3    c.  4.  ;  and  it  is  found  that  George 
Ecdell  was  under  (b)  eighteen  at  the  time  of  making  there- 
of; 

(•)  This  cafe  was  twice  argued,  the  laft  time  in  Trinity  term  1737  bj 
Wright  Serjt.  for  the  plaintiff;  and  Skinner  Serjt.  for  the  defendants. 

(b)  Under  the  fecond  branch  of  the  fourth  fe&ion  of  the  (t*t.  1 1  & 
\iW.  3.  e.  4*  Yvyrft*  above  the  age  •/ eighteen  are  rendered  incapable  of 
prthefimg  Unds  &c,  which  includes  a  taking  by  devife.  And  accordingly 
it  was  ruled  in  Fair  claim  i.  Borlase  ▼-  JVrarJsW,  £.  15  G.  a.  B.  J?. ;  8  Vim. 
St.  73.  pi.  4.  that  a  devife  to  a  ppift  above  to*«ge  of  eighteen  was 
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of;  that  he  never  conformed  by  taking  the  oaths  and  fub- 
1  (bribing  the  declaration  according  to  that  ftatute  ;  that  he 
was  all  along  bred  tip  and  educated  in  the  pdpifh  religion  ;  ! 
and  that  he  profeffed  the  fame  all  his  life- time,  at   the  I 
time  of  making  the  will  and  till  the  time  of  his  death.  I 
fcat*«Lo*  He  was  plainly  therefore  fuch  a  perf in   as  is  defcribed  in  1 
the  firfl  prt  of  the  difabling  chufe  of  that  ftatute  ;  and  the  | 
words  of  that  claufe  are  that  every  fuch  perfon  "  (hall  in   | 
refpcft  of  him  or  herfelf  only,  and  not  to  or  in  refperSi  oF  , 
any  of  his  or  her  heirs  or  pofterhy,sbe  difabled  and  made 
incapable  to  inherit  or  take  by  dcfcent  any  laftds  tenements 
or  hereditaments  within  the  kingdom  of  England  &c. ;  and 
that  during  the  life  of  fuch  perfon  or  until  he  or   (he   do 
tike  the  oaths  of  allegiance  and  fuprerftacy  and  make  re- 
peat and  fubfcribe  the  declaration   therein  mentioned  the 
next  of  his  or  her  kindred,  which  (hall  be  a  protectant, 
fhall  have  and  enjoy  the  faid  lands  &c   without  being  ac- 
countable for  the  profits  received  during  fuch  enjoyment 
as  aforefaid  ;  but  in  cafe  of  any  wilful  wajle  committed  on 
the  faid  lands  &c.  by  the  perfons  having  or  enjoying  the 
lame,  or  any  other  by  his  or  her  licenfe  or  authority,  the 
party  difabled  his  or  her  executors  or  admini  Orators  dial  I 
and  may  recover  treble  damages  for  the  fame  againft  the 
perfon  committing  fuch  \vafte  his  or  her  executors  &c,  by 
A&ion  of  debt  in  any  of  his  M  ljefty's  courts  &c\"    The 
words  of  this  ftatute  are  almoft  exadlly  the  fame  as  in  the 
ftatute  i  J.  t.  c.  4.  /  6. ;  only  in  that  ftatute  there,  are 
inferted  the  words   "  purchafe,  have,  and  enjoy :"  there  is 
no  direction  who  ftiall  have  the  mefne  profits  nor  any 
words  giving  an  adion  to  the  difabled  perfon  to  recover 

#as  void,  and  that  a  conveyance  by  fuch  devlfce  to  a  proteftant  pur- 
chafer  fur  a  valuable  confident  ion  was  alfo  to  id— In  Jonu  ▼.  Mertiitb, 
Com.  Rep*  661.  and  Buub.  34^.  it  wis  holden  that  a  proteftant-  next  of 
kin  might  redeem  a  mortgage  made  by  a  popifli  heir.— And  in  Dtmn  d. 
Wart  en  v.  Fcrnfidet\tVilf  1 76.  it  was  determined  by  three  Judges  (againft 
the  opinion- of  Fofter  ].)  that  a  leafc  for  hrtt  made  to  a»papift  was  void* 
and  consequently  that  the  leafe  was  not  forfeiicd  to  the  Crown  by  the 
}apift's  committing  treafon.— Bat  the  foruie  coitCderation  of  thefe  quef- 
tions  is  r  end  t  red  almofr  unneccHary  by  theftat.  18  G.  3.  *.  60.  which  re- 
peal* thofe  parts  cf  the  flat.  \i  &  u  W.  3.  s  4  refpe&ing  the  incapa- 
city of  papifts  to  hold  land*  Ac.  who  take  and  fubfcribe  an  oath  pre* 
fcribed  by  fc<St  4.  An  02th  in  fome  refpeds  different  is  required  by  ilat. 
31  C  3.  «.  3a. /•  l. ;  and  the  learned  editor  of  the  lad  edition  of  Ct  LiU 
Items  to  be  of  opinion  that  the  oath  prefcribed  by  the  frar.  31  G-  3  was 
Hot  fubftituted  in  lieu  of  that  in  the  ig  G.  Zj  but  that  it  is  adrifable  to 
take  both.    Vid.  Harg.  Co*  Lh.  391.  dote  346  \  otiavg  edition. 

damages 
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prefenf  cafe  arc  certainly  diftlnft  from  the  charges  of  1^7,  8. 
the  arbitration  ;  and  therefore  the  award  may  be  good  U^*1** 
for  the  cofts  of  fuit,  and  bad  for  the  charges  of  arbi-  Candle* 
tration,  as  it  undoubtedly  is  in  the  prefent  cafe.  ?vim 

As  to  the  obje&ion  that  it  is  uncertain  'what  fuit  is 
toeant,  we  are  of  opinion  that  the  award  is  certain 
enough.  It  is  defcribed  a  fuit  in  this  court  ;  it  muft 
be  taken  to  be '  between  the  parties ;  and  we  cannot 
fuppofe  (no  fuch  thing  appearing  in  the  pleadings)  that 
there  was  more  than  one  fuit  depending.  Nor  can  we 
fuppofe  that  between  the  17th  of  Augufi  and  the  1ft 
of  September  there  would  not  be  time  enough  for  the 
prothonatory  to  tax  the  cofts. 

In  anfwer  to  the  obje&ion  to  the  replication,  the! 
plaintiff  took  an  obje£tion  to  the  plea,  for  that  the  de-» 
fendarit  had  not  (aid  that  the  prothonotary  had  not 
taxed  the  cofts  of  fuit  and  the  charges  of  arbitration 
before  the  1  ft  of  September,  which  might  be  true  if  he; 
had  not  taxed  the  charges  of  arbitration  though  he  had 
taxed  the  cofts,  which  would  be  fufficient,  the  award 
void  as  to  the  charges  of  the  arbitration. 


To  this  as  welt  as  to  the  defendant's  obje&ion  to  the 
teplication  feveral  anfwers  were  given,  which  I  need 
not  take  notice  of,  becaufe  we  are  all  of  opinion  that 
there  is  another  fatal  objeftion  to  the  plea. 

For  we  are!  of  Opinion  that  it  was  incumbent  on  the 
kftnianty  who  was  awarded  to  pay  the  plaintiff  his 
cofts  of  fuit,  to  procure  them  to  be  taxed  by  the  pro- 
thonotary. As  in  cafe  a  man  be  awarded  to  convey  an 
eitate  to  another  perfon  by  fuch  a  time,  he  is  to  pro- 
cure the  conveyances-  to  be  made.  Or,  to  bring  it 
I  nearer  to  the  prefent  cafe,  if  a  man  be  awarded  to  con- 
I  vey  an  eftate  to  another  by  fuch  conveyances  as  (hall  be 
approved  of  by  fuch  a  counfel,  he  is  certainly  to  prepare 
the  conveyances  and  to  procure  them  to  be  approved  of 
by  that  counfel. 

F  We 
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1737,  8       "We  therefore  being  of  this  opinion,  the  objection  to 
s^*v^w  the  replication  is  out  of  the  cafe,  and  judgment  mud 

be  for  the  plaintiff?*)." 

Candler  k  ' 

Ivilz**  (*)  ^^  St9rkc  v*  De  Smttb%  infr*. 


Tujfdzlj!  ftowNDELL  againjl  Powell. 

judgment  CC  T\  TPTION  to  enter  up  a  judgment  on  a  warrant 
entered  up  XVI  of  attorney.     It  appeared  by  the  affidavit  that 

^^"T^  the  defendant  was  in  Jamaica  j  and  the  affidavit 
defender  ;  was  inade  by  a  perfon  who  came  from  thence  in  Sep- 
in  Jmaiia,  tember  laft  and  arrived  here  about  the  middle  of  January, 
on  an  affi-  an(j  he  fworc  that  the  defendant  was  alive  and  well  at 
hTwaTahve  Jamaica  on  the  1 2th  of  September  laft. 
four  months 

ago.  Sr.  G.  yj,  Court  doubted  a  little  at  firft :  but  On  Confideration 
B^nes4^.  ^7  gra^d  thc  motion  \  for  they  thought  that,  confi- 
&  C.  dering  the  diftance  of  the  place,  here  was  as  good  evi- 

dence of  the  defendant's  being  alive  as  the  nature  of 
the  thing  would  admit  of;  that  this" was  a  matter  left 
'  to  the  discretion  of  the  Court.;  and  that  it  Would  be  a 
very  ferious-tonfcquence  if  the  Court  would  not  fuffer 
a  judgment  to  be  entered  up  if  the  defendant  were  gone 
abroad*" 


Kn  g.*.SamU£l  Stork*  againjl  ConraD  ukSmeth; 
Feb?*?*.  ^n  Error*    In  *he  Exchequer-Chamber 

[E.  i  Geo.  %.    Roi  415.] 

Ad  award     **  ^^  wa*  ***  i^*<m  °*  debe  on  *  bond,  dated   26 

may  be         April  7  G**.    2.   in  2500/. 

good  in  part      The  defendant   prayed  oyer  of  the  condition,   which 

and  bad  in    was  that  one  Philip  W.  Hingens  fhould  ftand  to  the  award 

vfdVthT  of  ^-  Dtclhi  %  Ll¥  and  7'  Paice  oi  a11  matters  in 
latter  be  in-  difference  between  Hingens  and  the  plaintiff,  fo  as  they 

dependent 

of  and  uuconne&ed  with  the  former. — But  if  the  arbitrators  award  A.  to  pay  B.  100L, 
and  award  A.  and  B.  to  give  general  relcafcs  to  each  other,  and  then  award  B.  to 
pay  A.  aol.  at  a  iublcqucnt  time,  the  whole  award  is  bad. 

—So  if  the  arbitrators  award  A.  to  pay  B.  30L  on  the  xft  of  January,  and  B.  to  pay 
A.  10L  on  the  xft  of  February ;  th*  whoL*  is  bad. 

or 
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Ifice  of  the  principal  defign  of  this  a£t  As  to  the.ftat. 
32  H.  8.  c.  1.  and  the  word  "  having",  which  was 
obje&ed  ;  I  have  already  anfwered  it •,  for  if  the  inheri- 
tance be  in  the  papift,  then  he  hath  it  in  him,  and  it  i$ 
within  the  exprefs  words  of  theftatute.  We  are  there- 
fore all  of  opinion  ad  to  the  flp  point  that  G.  Bedell> 
notwithftanding  the  ftat.  it  &  ia  W.  3  ,  might  well 
devife  his  eftate  to  a  jd|>teftant* 

The  next  queftion  is,  Whether  any  of  the  truffs  thai 
appeared  an  the  prefent  cafe  do  any  ways  affect  or  alter 
the  cafe  ?    It  may  be  a  doubt  whether  we  can  take  notice 
bf  the  trufts  oh  a  fpecial  verdi£t  in  an  a&ion  at  law,  if 
it  appear   that  the  legal  eftate  was  well  devifed   to  the 
fcfibrs  of  the  plaintiff.     And  it  would  be  proper  for  us 
*eH  to  confider  this,  if  we  had  any  doubt  remaining 
Concerning  the  trufts  themfelves :  but  we  have  hone }  thS 
trufts  have  been  already  ftated,  and  the  only   one  which 
feems  to  afford   atiy  thing  like  an  objection  is  the  truft 
ior  the' payment  of  G.BedelFs  debts.     The  annuities  and 
legacies  are  all  given  to  proteftants,  and  the  remainder- 
man is  likewife  a  proteftant,  for  fo  they  muft  all  be  taken 
to  be,  they  not  being  found  to  be  under  any  incapacity: 
And  if  a  papift  can  devife  his  land  |p  a  ptoteftant,   he 
inay  certainly,  for  the  fame  reafon,  devife  any  intereft 
6ut  of  his  lands  to  a  proteftant*     And   therefore   this 
is  founded  on  the  fame  'reaforf  as  Roper  and  Radc/jfe  (a)j 

But  a*  to  the  cafe  of  debts  it  rs  fard  that  this  is  for 
file  benefit  of  the  papift:  h*  may  by  this  means  fpend 
all  his  eftate  in  his  life-time,  for  he  may  run  in  debt  to 
fce  full  value  of  his  eftate,  and  by  deviling  his  eftate  for 
the  payment  of  his  debts  nfey  fruftrate  the  intent  of 
the  ftatute,  and  entirely  defeat  his  proteftant  heir.  Be- 
tides it  might  follow  from  this  resolution  that  the  bonds 
of  a  papift  would  affed  the  lands,  m  the  hands  of  his 
proteftant  heir.  How  that  will  be,  it  will  be  timtf 
Enough  to  confider  when  it  comes  to  be  done :  but  that 
is  not  the  prefent  cafe  hi  judgment  before  us. 

And  as  to  the  prefent  obje&ion ;  in  the  firft  place  H 
fc  proper  to  obfef  ve  that  the  aft  has  not  prohibited  it, 

M  9  Mod.  167 ;  tZi  t  20  AM.  230/  and  1  Br§.  ParL  Caf.  450, 
G  Md 


£738. 


t» 


FASTER  TERM,  n  Geo.  II.     C.  P. 


arid  as  Lord  Ch.  Juft.  Eyre  faid  in  the  cafe  of  Thtrnkf 
y.    FUetvboody   we  rnuft  take  the  law  a?  it  is.     Befides 
I  think  that  the  legiflature  intended  to  leave  this  power 
in  him.     By  the  3  G.   1,  c.  18.  which  is  rather  declara- 
tive o£  the  fenfe  of  the  Legiflature  than  a  new  law,  a 
papift  may  fell  his  efl^fe  to  a  proteftant  and  do  what  he 
will  with  the  money :  which  Qiews  (what  I  have  already 
obferved)  that  the  chief  defign  dP  the  Legiflature  was  to 
get  the  lands  out  of  the  hands' of  p^pifts.     And   if  a 
-man  may  Tell  his  eftate  in  his  lifetime  and  do  what  he 
will  with  the  money,  It  would  be  ftranee  to  fay  that  he 
cannot  devife  it  for  the   payment  of  his  honeft  debts, 
hay  even  though  all  of  them  are  owing  to  proteftants(a)9 
for  that  muft  be  taken  to  be  the  ptefent  cafe,  it  not  be- 
ing faid  that   any  one  of  his  debtors  is  under  any  inca- 
pacity.    And  furely  it  would  be  abfurd  to  hold,  what 
we  have  already  eftabKihed  to  be  law,  th^t  a  papift  by 
his  will  may  make  a  voluntary  devife  of  his  eftate  to  a 
proteftant,  but  that  he  cannot  devife  it  for  a  fatisfadion 
of  an  honeft  debt  due  to   a  proteftant.     This  would  be 
dire£tly  contrary  to  a  good  rule  that  was.  laid  down  by  a 
very  great  Lord   Chancellor,  that  fuch  2   ccnftru&ion 
ought  to  be  put  upon  a   will  that  a  teftator  may  be  juft 
as  well  as  bountiful :  but  this  would  be  to  enable  a  tef- 
tator to  be  bountiful  without  giving  Him  a  power  to  be 
juft. 

We  think  therefore  upon  conGderation,  though  it 
ftuck  with  me  a  little  at  firft,  that  there  is  nothing  in 
this  obje&ion;  and  we  are  all  of  opinion  that  judgment 
inuft  be  given  for  the  plaii^ff(£).n 

(a)  So  a  proteftant  may  devife  lands  to  be  fold  Tor  payment  of  hjs  debt* 
(o  papift*  FwHe  v.  Pinkard%  Aiubl,  3*0 ;  and  Foomt  v.  Blount,  ib.  767, 
and  CoTvp.  464. 

(i)  Thitcafc  was  recognized  and  approved  in  jf»na  v.  Mer*<titbf  famj 
Jt</.  668. 


Trinity  term,  m  *i%  Qio.il  chu. 


H.  HERvfctf  and  Catherine  his  Wife,  Daugh- 
ter of  Sir  T.  Aston  <jeceafed,  and  An  n  Clut-  . 
ton  Widow  and  Helift  of  Thomas  Clut-"  iTg.\ 
ton  deceafed,  another  daughter  of  Sir  T.  **<>**** 
Aston,    :     Plaintiffs,  £S£^ 

iNBf 

Dame  Catherine  Aston  Widow  of  Sir -TV 

Aston   deceafed,  Sir  T.   Aston  Bart,  eldeft 

Son    and    Heir    of  Sir  T.   Aston,    Sir    J. 

CheshyreKiu.  H.  Wright,  and  A.  Ken- 

mc*,     *     Defendants* 

SIR  I"*  Aflon  deceafed,    having    a  fori  arid  fevera!  Bcque£  ^ 
daughters  by,  indentures  of  leafe  and  rcleafe  dated  money,  to 
27th  and  28th    of  May  171 2,  conveyed  to  Sit  J:  Chet-  bcraifajjjfc 
Tcoaf  and  J.  Crewmd  their  heirs  all  his  manors  8tc  t6^?»to 
the  ufe  of  hjmfelf  fotf  life,  remainder  as  to  cef  tain  parts  «  when^d 
to  Lady  A/Ton  during  her  Widowhood,  remainder  as  to  as  f«m 
the  reft  and  alfo  to  thofe  parts  after  Lady  Aftonh  eftate  ***xj 
to  Sir  T.  A/hn  (one  of  the   defendants)   for  life,  re-  JJ^E 
tnaindef  to  the  ttuftees  to  prcfefve  contingent  remainders',  font  of  trnf- 
femainder  to  his  firft  arid  ofher  fcfris  in  tall  male  &c,  tea,  and  if 
lemainder  as  to  certain  premifcs  to  Sir  R.  Burdkt  and  Jeyb^ouW 


Sir  J.  Cbe/byre  tor  ioooeji&Ts.    The  trufts  of  the  term  mirriago 
were,  that,    if  Sir  T.  Ajtorfytt&  father)  died   without  withfuch 
iffue  male  and  {hould  have  only  two  datfghtef  s  living  at  ^"k^ 
the  time  of  h&  death,  brborn  after,  or  who  in  his  Iife>  po^iong 
time  {hould  haVe  beerf*  married  with  his  "Con fen t,"  the  fhotdd  not 
truftees  ihduldfaife  5000/  for  the  ufe  of  the  younger  of  b«  raifcd; 
thofe  two  daughters     nvhtn  dnd  as  fom  as  fie  Jhould  he  ££  ££* 
iharried  noitb  the  confent  of  Lady  Afton  (if  Hving  and  not  m^ied* 
married    again)   or    if    dead   or   married    again    then  without 
kvith  the    confent   of   Sir   R.    Burdctt  and  Sir  J.  Che-  f0?*"1*5 
fhyre  or   the    furvivttr  -,  '  and  if  Sir  T.  AJlcrt  (the  fa-^yw^ 
ther)   (hould    have#  a    fon  and    more  daughters   thsfti  not  entitled 
6ncat  his  death,  then  that  the  truftees  fhouldraife  2000/.  totheirpor- 
for  the  porrion  of  every  fudi  daughter,    and  pay  the 
fame  to  fuch  daughters  at  the  refpeftive  days  of  their 
marriage  ntntb  fuch' -content  as  afore/aid.     The  truftees 
*ere  alfo  to  pay  §of.  a-year  a-piece  to  the  daughters 
tntil  their  age*  of  eighteen,  and  afterwards  and  until 
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their  Carriage  with  "fuch  confcnt  and  during  the  wi- 
'  dowhood  of  their  mother  70/.  a  year  a  piece.  And  if 
H*ll7  any  °f  the  <W*"r/  fl°uM  dh  More  Jbe  or  they  (bould  be 
XixoM.  married  with  fuch  confent,  then  tnc  fum  or  fums  intended 
for  her  or  their  portions  fliould  ccafe  and  the  premifes 
be  exonerated  therefrom,  and  if  raifed  (hould  remain 
and  be  payable  to  the  perfon  to,  whom  the  reverfion 
fliould  bfelong.  On  the  26th  of  February  1 7  22  Sir  T> 
Afton,  by  will|  after  reciting  the  above  deeds  and  the  $ 
purchafe  of  other  lands,  devifed  thofe  lands  to  fi. 
Wright  and  A.  Kenrich  for  500  years  on  truft  to  raife 
3100/.  and  1 000/.  to  be  paid  to  his  executrix  as  part 
of  his  perfonal  eftate,  and  fubje£t  thereto  he  devifed 
this  eftate  to  fuch  perfons  and  for  fuch  eftates  &c  as  in 
the  fettlement.  Then  he  directed  that  out  of  the  fumt 
fo  to  be  raifed  and  other  his  perfonal  eftate  there  fliould 
be  paid  to  each  of  his  daughters  who  fliould  be  unmar- 
ried and  unprovided  for  at  the  time  of  his  death  2000L 
in  augmentation  of  their  portions  provided  for  them 
by  the  fettlement,  to  be  paid  to  them  at  fuch  times  and  fub- 
jeB  to  fuch  conditions  provifoes  limitations  and  agreements  as 
their  original  portions  were  by  the  faid  fettlement  madefubjeB 
to  ;  and  in  cafe  any  of  his  daughters  Jhould  die  before  their 
original  portions  became payable >  then  the  fum  of  2oOoi  tiwf 
not  to  be  paid  to  her  executors  &c ,  and  he  gaye  tfcc 
rcfidue  of  his  perfonalty  to  Lady  Afton*  Afterwards 
on  the  1 7th  of  July  1723  Sir  5T.  Afton  by  a  codicil  di- 
rected that  the  term  of  1000  years  created  by  thp  Set- 
tlement of  1712  fliould  take  place  immediately  after 
his  death.  On  the  16th  of  January  1724  Sir  5T.  Afton 
died  leaving  the  defendant  Lady  Afton  his  widaw,  Sir 
¥.  Afton  (another  defendant)  his  only  fon  an  infant, 
and  eight  daughters,  of  whom  Catherine  the  wife  of  H* 
Hervey  and  Ann  Clutton  (two  of  the  plaintiffs) .  were 
two. 

In  Eafterxttta  1725  the  eight  daughters  then  un* 
flharried,  filed  a  bill  in  Chancery  for  proof  of  the  will 
and  execution  of,  the  trufts,  which  was  decreed,  with 
liberty  for  the  paities  to  apply  for  further  directions  &c. 
In  Trinity  term  1734  Mr.  Hervey  and  his  wife  and  Mr* 
Clutton  and  his  wite  exhibited  a  bill  of  revivor.  Lady 
Afton,  in  her  anfwer,  fct  forth  that  Mr.*  Hervey  and 
Catherine  his  wife  were  both  acquainted  by  her  before 
their  intermarriage  with  the   terms  and  conditions  upon 

which 
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which  Catherine  would  be  entitled  to  the  refpe&ive  Turns  1738* 
of  2000/.  mentioned  in  the  fettlement  and  will,  that 
notwithftanding  fuch  notice  tlyy  intermarried  againft 
tier  confent j  and  that  the  reakm  why  (he  refufed  her 
confent  W90  that  Mr.  Hervey  could  hot  make  any  fet- 
tlement on  his  wife  fuitable  to  her  fortune,  or  on 
their  children,  that  Mr.  Hervey  made  no  propofal  for 
making  any  fettlement  &c ;  and  that  Mrs.  Gutton,  be- 
ing afro  acquainted  with  the  conditions  on  which  (he1 
wo^d  be  entitled  to  her  portion,  intermarried  withouf 
her  prWtv  or  confent. 

In  November  1736  the  Matter  of  the  Rolls  decreed 
(a)  that  the  plaintiffs  were  entitled  to  the  portions  under 
the  fettlement  as  well  as  to  thofe  undo  the  will,  and  to 
intereft  from  the  time  of  their  marriage. 

Tie  defendants  appealed  againft  this  Secret ;  and  the 
cafe  was  heard  before  the  Lord  Chancellor^  auifted  by 
Lee  Lpr&  Ch.  J.  B.  R.  Willes  Ld.  Ch.  J.B.  Q..  and 
Mr.  J.  C*myns%  «vhp  after  hearing  arguments  at  the  b^r 
were  unanimoufly  of  opinion  that  th<;  decree  ought  to 
J*  revfctfed." 

This  cafe   is  reported  \n  1   Atk.  361.    The   opinion 
of  Mr.  ].  Comyns  is  alfo  given  at  length  in  Com.  Rep.  f%69 

The  following  opinion  was  delivered  by 
Willes  id.  Ch.  J.  C.  B.  « My  Brother  Cmyns  ha; 
fated  the  cafe  and  the  cl&ufes  in  the  deed  and  will  upon^ 
which  the  queftion  arifes  fo  very  fully  and  clearly, 
that  I  will  not  go  over  them  agaip.  And  the  queftion| 
I  think,  when  dripped  of  what  does  not  belong  to  it, 
lies  in  a  very  narrow  compafs.  But  {he  cafe  has  been 
fo  obfeured  by  the  many  diftin&fons  that  have  been 
taken  and  the  many  cafes  that  have  been  cited,  that  it 
will  be  neceflary  to  ren^re  jhefe  cloudy  before  it  can 
be  cleared  up.  Before!  take  notice  of  the  arguments 
and  authorities  that  have  been  offered  on  theQpne  fide 
and  the  othev,  I  will  put  fome  things  that  have  been  in- 
fitted  on  quite;  ou^  of  the  way,  a$  being  in  my  humble 
opinion  plain  foreign  to  the  point   in  queftion. 

Ad,  firft,  what  has  been  faid  in  refpelt  to  penalties 
ityd  forfeitures  feems  to  me  to  be  quite  out  of  the  cafe. 

(a)  Vid.  Caf.   Unfi.   Tali,  %\%, 

Her* 
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Here  no  penalty  or  forfeiture  is  infilled  on :  but  the 
bill  and  petition  are  brought  by  two  of  the  daughters 
and  their  hufbands  in 'order  to  have  two  fums  raifed 
which  are  given  to  them  by  the*  fettlerqrnt  'and  will  of 
their  fathef ;  and  the  only  queftion  is  whetMer  the  time 
is  yet  come  when  the  Tame  ought  to  oe  raifed  and  paid. 
That  the  time  may  come  hereafter  and  that  they  will 
be  entitled  to  thefe  fums  if  they  (hould  happen  lieieafter 
|p  marry  again  with  the  confent  of  their  mother,  is  ad- 
mitted on  all  hands ;  fo  that  the  remainder-man  in*"  the 
fettlement  and  the  refiduary  devifce  cannot  now  claim 
'  thefe  films  as  forfeited,  not  can  they  ever  be  entitled 
to  them  until  after  the  deaths  of  the  daughters. 

Every  thing  likewifc  that  has  been  (aid  in  refpect  to 
the  abfurdity  of  entrufting  fo  great  a  power  in  the  ex- 
ecutors#cfminiftrators  or  affignsof  the  truftees  may,  I 
think,  be  laid  out  of  the  cafe;  becaufe  this  is  not  the 
cafe  at  prefent,  but  the  queftion  depends  oh  the;  confent 
of  the  mother,  and  whether  that  be  or*  be  not  necefiaiy. 
The  reftriction  may  be  good  fo  far,  though  it  (hould 
be  againft  law  .to  carry  it  any  farther :  not  that  1  admit 
that  it  is  fo ;  but;  fuppofing  {hat  it  were,  yet  the  firft 
reftrictipn,  on  which  only  the  queftion  depends,  may 
be  very  good.  As  fuppofing  a  man  (hould  give  an 
eftate  on  a  condition  undoubtedly  good,  and  on  this 
further  condition  that  party  do  no{  marry  without  the 
difpenfation  of  the  Pope,  this  laft  condition  wouJ4 
certainly  be  unlawful,  and  yet  it  would  not  difcharge 
the  party  from  performing  the  other  coaditioq  which, 
is  lawful, 

I  (hall  likewifc  lay  out  of*  the  cafe  all  that  has  been, 
faid  in  tefpect  to  paternal  authority,  becaufe  no  di func- 
tion is  made  in  any  of  the  cafes  between  gifts  by  parents 
to  children  to  which  Juch  a  condition  is  annexed  and 
gifts  byj&ere  (hangers.  For  the  validity  of  the  condi- 
tion is  not  at  all  founded  on  the  authority  of  the 
father,  but  on  the  confideration  of  the  gift  and  this 
known  maxim  cujus  eft  dare  ejus  eft  difponere.  If  a 
parent  (hould  by  deed  or  will  reftrain  a  child  frorn  mar- 
rying without  the  confent  of  another  without  annexing 
it  as  a  condition  to  a  gift,  no  one  could  fay  that  fuch 
a  rcftraint  would  be  of  any"  effect  in  law.  And  if  a 
diftant  relation  6r  aftrang'er  give  an  eftate  or  a  fum  of 

money 
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money  to  another,  on  a  condition!  that  condition  will      1738. 
be  a*  obligatory,   I  mean  in  point  of  law,  as.  if  it  were 
impofed  by  a  parent* 

Having  thus  delivered  the  queftion  from  what  (I 
think)  does  not  belong  tq  jt|  what  remains  is  only  this, 
whether  a  man  may  give  a  fum  of  money  to  another 
when  he  or  (he  marries  with  the  confent  of  a  third  per- 
Con,  fo  that  it  (hall  be  not  payable  to  him  or  her  fmtil 
he  or  (he  perform  this  condition.  For  it  it  may  be  done 
by  any  worcjs  whatfoever,   my  humble  opinion  is  that  it 

is  done  in  the  prefent  cafe,  at  leaty  in  re(pe&  to  the  por^  % 

tjous  given  by  the  fettlement. 

The  gentleman  who  fpoke  firft  for  the  plaintiffs  began 
in  the  mo  ft  artful  manner  for  his  client,  and  therefore 
fpoke  to  the  will  firft,  as  being  certainly  the  beft  part 
of  his  cafe:  but  that  method  was  notpurfued  by  the  reft,  • 
who  began  with  the  fettlement.  And  the  latter  method 
feems  to  me  the  mod  natural  one,  the  fettlement  not 
only  being  Jfft  In  time,  but  the  fum  given  by  that  being 
the  original  portion,  the  will  referring  to  the  fettlement 
and  the  fum  given  by  the  will  being  e^prefsly  called  an 
additional  portion. 

Two  points  have  been  made  by  the  counfel,    and  1 
ftink  very  properly ; 

ill,  Whether  it  were  the  intent  of  Sir  T.  AJton  that 
the  daughters  mould  not  have  their  portions  until  they 
many  with  fuch  confent  as  he  haf  prefcribed,  or  whe-3 
th$r  it  were  his  intent  that  they  (hould  be  entitled  to 
tl^m  barely  on  their  marriage  jpough  without  fucfy  * . 
confent. 

2dly.  Whether,  taking  his  intent  to  be  that  fuch  con* 
fentftrould  be  necefj^r^  fuch  intent  can  take  place  ac- 
cording to  the  rules  of  law  and  equity.*  And  thefe  two 
are  (I  think)  tk?  only* material  queftions  bpth  on  the 
fefrlement  and  tne  will.  I  (hall  confider  the  firft  quef- 
tion at  the  fame  time  both  on  the  fettlement  and  the 
will,  the  intent  of  Sit  T.  Ajton  being  (in  my  opinion) 
manifeftly  the  fame  in  both.  But  on  the  fecond  quef- 
tion, I  (hall  confider  the  fettlement  and  the  will  diftinftly, 
the  rules  of  equity  being  fomethkig  different  in  refpeft  - 
to  real  and  perfonal  eftates. 

*  As 
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1738.  As  to  the  firft  queftion,  concerning  the  intent  of 
v*HT^  Sir  T.  Afton^  though  even  that  has  been  much  contro- 
Hirvet    verted,  I  cannot  help  faying,  as  Vasfaid  by  a  very  great 

aT^£     man  w^°  oncc  prcfidcd  m  ^8  court,  that  if  this  ques- 
tion were  propounded  to  the~beft  natural  understanding 
unprejudiced  by  the  learning  of  the  Jaw,  the  only  doubt 
would  be  how  this  could  come  to  be  a  queftion  at  all. 
for  gnlefs  we  lay   afide  the  natural  Ggnification-of  the 
words,   and  make  them  to   fignify  quite  otherwife  than 
they  naturally  and  commonly  import,  the  intent  of  Sir 
T.  AJlon  both  in  the  fettlement  and  will  is,  I  think,  ex- 
prefled   as  plainly  as  poflible.     In  the  fettlement  he  di- 
refis  that  2000/.  a-piece  (hall  be  raifed  and  paid  to  each 
of  his  daughters  when  and  asfoon  as  they  fbatt  be  married 
with  the  conjent  of  Dame  Catherine   Alton  if  living,  and 
in  another  place  at  their   refpeEtive  days  of  marriage  with 
fuch  confent  as  afore/aid  ;  and  left  thefe  words  (houM  not 
be  certain  enough,  he  exprefsly  dire&s  that  if  they  die 
before  they  are  married  with  fuch  confent  the  fums  intended 
fir  their  portions  (ball  not  be  raifed  \   and  until  their  mar- 
riage  with  fuch  confent  he  gives  them  annuities  for 
their  maintenance.     Then   it  was  faid  that  the  words 
f c  with  fuch  confent   &c.w  (hould  be  rejefted :   but  no 
words,  if  fenfible,  ought  to  be  reje&ed.     If  I  had  been, 
to  advife  Sir  T.  Afhn  how  to  exprefs  his  intent,  unap- 
prized  of  the  diftin£Hon   concerning   difpofitions  over 
which   is   laid  down^n  fo  many  of  the  Equity  cafes,  I 
(hould  not  have  been  able  to  turnifti  him  with   better 
expreflions   for  this  purpofe.     But  he  feems  like  wife  to 
have   been  aware  of  this jliftinftion,  and  therefore   in 
cafe  of  his  daughters  marrying  without  fuch  confent,  -he 
hasgiven  the  portions  taver  in  as  plain  words  as  poflible \ 
"Tfany   of  the  daughtenTThall  depart   this  life  before 
(he  or  they  (hall  be  married  with  fuch  cdttfent  as.  afore- 
said, then  the  fum  or  fums  intended  for  the  portion  or 
portions  of  hint  or  them  fo  dying  (hall  ceafe,  and   the 
fiud  preoiifes  be  exonerated  therefrom.  8fc.u 

The  only  objection  made  to  this  is  that  he  docs  not 
give  them  over  on  their  marrying  without  confent, 
but  in  cafe  they  die  before  fuch  marriage  with  eonfent. 
But  thefe  words  were  plainly  put  in  to  import  that  though 
the  daughters  married  flrft  without  confent,  if  their 
hufbands  died  and  the/  married  a  fecond  or  a  third  time 
with    fuch   confent,  they  would  then  be   entitled  *$ 

•hcif 
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their  fortunes  (a).  And  this  (hews  plainly  (what  I  have 
before  obferved)  that  the  queftion  of  a  forfeiture  is  at 
prefent  quite  out  of  the  cafe.  I  think  therefore  that  no- 
thing can  be  more  plain  than  that  Sir  T.  Aflon*  intended 
that  his  daughters  fljould  not  rjave  the  toool.  provide^  by 
the  fettlement,  unlefs  {hey  married  with  the  confent  of 
Lady  A/fon. 

And  his  intent  likewife  feems  fo  me  be  equally  plait} 
as  to  the  portions  given  by  the  will  -}  for,  to  fuppofe  that 
when  he  fays  that  they  (hall  "  be  paid  at  the  fame  times, 
and  fabjed  to  the  fame  conditions  provifoes  and  limitation! 
as  their  original  portions  are  fubje£k  to/9   he  intended  thaf 
they  thottkl  be  paid  at  different  times  and  be  fubjeft  to  dif- 
fered conditions  proyifoes  and    limitations,  is  abfurd  and 
contrary  to  common  fenfe.     But,  as  if  he  forefaw   this 
phlo  iodifputable  point  might  come   hereafter  to  be  .dif- 
puted,  to  remove  all  poflibility  of  doubt  he  fubjoined  thefe 
words "  and  in  cafe  any  of  my  daughters  happen  to  die 
before  their  original  portions  become  payable,  then  my 
will  is  that  the  (aid  2000/.  (hall  not  be  paid  to  the  exe- 
cutors or  adrniniftra|prs  of  fuch.  of  them  fo  dying :"  after 
this,  it  would  be  trefpafliog  too   much   upon  your  Lord* 
(hip's  patience  and   the  common,  fianfe  of  a)l  *yho  hear 
roe  to  fay  any  more  on  this  head. 

I  (hall  therefore  take  it  for  granted  that  the  intent  of 
Sir  T.  Afivn  was  that  neither  of  the  portions  fliould  be  paid 
(0  any  of  his  daughters  until  they  married  with  the  con* 
fait  of  Lady  Afton,  if  living.  And  if  that  were  hi*  plain 
intent,  why  fhould  not  his  intent  take  place  \  Nothing  I 
think  can  hinder  it,  unlefs  it  t>e  inconfiflent  with  the  rules 
of  law  or  equity,  which  is  the  next  thing  to  be  considered, 
and  which  is  (I  think)  the  only  queftion  th*t  can  adroit  of 
the  leaft  doubt. 

And  as  to  thi$,  I  (hail  cronfider  th,e  fettlement  and  wilf 

Mindly. 

(«)  And  upon  this 'ground  hasthe^afe  of  Jtamdal  v  Pay**,  I  Br§, 
Chn.  Caf.  $$9  been  fince  determined.  Where  the  teftator  gave  4000/.  to 
oca  of  two  devifees,  provided  they  married  into  the  families  of  Gating  or 
Anv^ffss,  otherwifc  the  money  wat  given  over  to  the  plaintiff ;  on  the 
**o  deviiees  marrying  into  different  families,  the  plaintiff  filed  his  bill 
claiming  the  8000/.,  as  forfeited  to  him :  but  the  bill  was  fUfmiffed,  the 
lord  Chancellor  faying  that  the  contingency  of  the  devifees  marrying  into 
the  two  families  named.  fu/pende4  the  vetting  of  the  8000/.  during  the 
tttsof  the  two  devifees. 

r  ift,  k% 
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I  ft,  As  Co  the  fettlement.  .Where  the  intent  of  tho  i 
party  is  plain  and  clear,  as  it  is  in  the  prefent  cafe,  I  think 
that  the  rule  of  law  or  equity  by  which  fuch  intent  is  to 
be  fruftrated  pught  to  be  very  plain  too,  otherwife  the  in- 
tent ought  to  prevail.  For,  as  was  faid  by  Lord  Ch.  J. 
Trehy  in  the  cafe  of  Bertit  v.  Lqrd  Falkland,  "  men's 
deeds  and  wills  by  which  they  fettle  their  e dates  are  the 
laws  that  private  men  are  allowed  to  make,  and  they  are 
not  to  be  altered  by  the  King  in  his  courts  of  law  or  con* 
(cience,  but  we  mud  take  it  3s  we  find  it"  (a)  ;  and  Lord 
Nottingham  faid  in  the  cafe  of  Parker  v.  Parker  (A)  that  in 
this  cafe  every  man  is  his  own  chancellor.  I^ut  the  rules 
of  law  and  equity  are  fo  far  from  being  contradictory  to 
Sir  T.  Ajlon\  inteqt  that  in  refpeft  to  the  fettlement  all 
(he  cafes  are  in  favor  of  this  conftru£tion,  and  I  do  not 
know  one  to  the  contrary  ;  I  mean,  confidering  the  por- 
tions given  by  the  feulement  by  the  rul^s  which  are  laid 
flown  concerning  lands,  as  it  is  a  charge  on  the  real 
S  ft  ate,  ana  I  think  \t  cannof  be  con^dered  otherwife." 

The  gentlemen  who  argued  for  the  plaintiffs  were  fq 
ponfeious  that  all  the  cafes  were  agajnft  them  if  this  were 
to  be  conftdered  in  this  light,  that  they  infilled  that  this 
was  to  be  conftdered  $»  a  mere  perfonal  thing,  and  confe- 
quently  to  be  governed  either  by  thq'  rales   of  the  civij 
law,  or  at  lead  by  the  rules  of  equity  in  refpecl:  to  the 
difpofttion  of  perfonal  things     And  their  arguments  were 
principally  thefe,  that  this  being  a  fum  of  money,   though 
charged  upon  lands,  muft  be  confideredas  money-;  that  it 
would  go  to  the  executors  of  the  daughters  and  not  to  their 
heirs  ,.an,d  that  eyen  lands  when  devifed  to   be    fold  and 
turned  into  money  are  always  conftdered   as  money  in  a 
court  of  equity.     But  there  is  a  great  rajlacy  in  this  way  of 
reafoning:  it  muft,  to  be  fure,  be  conftdered  as  money  in 
refpecl  to  the   intereft  of  the  daughters  therein,  and  con- 
sequently will  go  to  their  executor*  a,nd  not  to  their  heirs  ; 
and  this  is  the  cafe  of  every  furri  of  inoney  that  is  charge^ 
upon  lands :  but  in  refpecl:  to  the  lands  on  which  it  is 
pharged  and  "the  r^eir  who  will  b$  affefled  {hereby,  it  nuift 
be  conu^ered  on^  different  foot  and  be  determined  by  a 
different  rulf  than  a  portion  given  out  of  a  perfonaL  eftate. 
And  the  difference  has  always  been  if  portiQiis  be  given  out 
of  perfonal  eftates  to  he  paid  at  fuch  a  time  certain  and  the 
paity  die  before  the  time,  the  portions  ihall  be  raifed forth? 

(mj  \  ^M.337.  {bj  %£rtm.5*> 
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benefit  of  his  rcprefentatiycs :  but  if  they  are  to  be  raifed 
out  of  the  rcaj~eftatc  and  fo  make  a  charge  on  the  inhe- 
ritance of  THeTheir,  if  the  party  die  before  the  day  of  pay- 
ment, it  (hall  fink  into  the  inheritance  for  the  benefit  of 
the  heir.  So  is  the  cafe  of  Tournay  v.  Thurnay  (aft Paw- 
to  v.  Pawlett  (&),  and  many  other  cafes  (c).' 

As  this  fom  of  2090/.  therefore  mpift  be  conGcJered  as  a 
charge  on  a  real  eftatc  and  be  determined  by  the  rules  conT 
cerning  thefe  fort  of  charges,   all  the  cafes  are  in  favor  of 
this  conftrudion  ;  for  the  marrying  with  confent  niuft  bt? 
taken  to  be  either  a  condition  precedent  or  the  limitation 
of  the  time  of  payment.     If  a  condition  precedent,  the? 
cafe  of  Bertie  and  Falkland  (d)  is  an  exprefs  authority  that 
the  Court  cannot  relieve  againft  a  condition  precedent ; 
nay  m  the  cafe  of  Fry  v.  Porter  (<),  in  refped  to  a  con- 
ditio] annexed  to  lands  the  Court  were  clearly  of  opi- 
nion that  they  could  not  relieve  againft  a  condition  fub- 
fcqucnt  in  a  cafe  where  no  compenfation  could  be  made. 
If  it  be  confidered  as  the  limitation  of  the  time  when  the 
fortunes  were  to   be  paid  (as  it  mod  properly  feems  to  mq 
to  bey  the  cafes  of  Tpurnqy  v.   Tgurnay  and   PtnvUtt  v. 
Pawlett  which  T  fcave  mentioned  before  and  many  other 
cafes  are  determinations  in  point  that  the  portions  /hall 
never  be  raifed  when  the  party  dies  before  the  tio)e  of  pay* 
ment  is  come. 

This  wovJJd  have  been  fo  even  if  Sir  7!  Afton  had  not 
exprefsly  dedared  that  it  fhould  not  be  raifed  before :  but 
it  certainly  ftrengthens  the  cafe  that  he  himfelt  has  ex- 
pretty  declared  the  fame.  And  taking  it  as  a  limitation  of 
the  time  of  payment,  even  the  civH  law  (as  my  Brother 
Comyns  has  taken  notice,  and  as  I  fliall  obferve  m«re  at 
targe  on  the  other  part  of  the  cafe,)  has  determined  that 
fuch  gifts  do  not  veft  until  the  time  of  payment  is  come. 

The  oqly  cafes  cited  to  the  contrary  (land  upon  particu- 
lar reafons,  and  are  plainly  diftinguifhable  frdm  this. 

The  cafe  of  Fleming  v.  Waldgrave(f)  cjepends  on  the 
particular  wording  of  the  condition  "  in  cate  (he  did  not 

(«)  Pr*.  Chan.  *Oo. 

ft)  See  7be  Duke  •/  Cbon*s  T.  Talht,  ft  P.  Wmu.  610  ace,  and  th* 
pta referred  to  in  Cox's  edition,  pffc  61  J,  n.  I.;  to  which  may  b% 
jdd.d  Ptmrce  v.  Lama*,  j  Ft%>  jan.  135.  . 

(i)  I  Ef.  CafrAhr*  no.//,  to*  and  a  Firm.  333. 

ftj  1  Vtmir.  |<#. 
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marry  contrary  to  the  liking  of  Sir  E.  PFhltfgrave ;" 
and  on  this  the  Court  principally  relied,  as  it  is  faid  in"  the 
cafe  of  Creagh  v.  Wilfon  (a)  :  befides  the  opinion  of  the 
Court,  as  it  is  reported,  is  fcarcely  reconcileahle  with  the 
cafe  itfelf;  for  it  is  faid  they  were  of  opinion  that  it  was 
not  in  the  power  of  Sir£,  fValdgraveto  difpofeof  the 
leafe  otherwife  than  for  the  benefit  of  the  feme  fole  &c, 
which  is  dire&ly  contrary  to  the  power  in  the  deed  a* 
there  dated. 

The  cafe  of  Ventris  v.  Glide  (J),  as  ftated  by  the  Maf- 
ter  of  the  Rolls  out  of  the  Regifter,  is  a  cafe  that  depends 
on  particular  circumftances  qot  applicable  to  die  prefent 
cafe  ;  for  there  that  was  done  which  the  Court  thought 
was  tantamount  to  a  confent ;  btherwife  there  could  never 
have  been  a  decree  for  the  portions  according  to  the  rule 
admitted  iq  all  the  cafes,  for  there  was  a  plain  devife 
over. 

In  the  cafe  of  Salt/bury  v.  Bennett  (c)  the  truftees  con- 
fented,  and  the  Court  were  of  opinion  that  the  father 
himfelf  had  difpenled  with  the  other  part  of  the  condi? 
fion  of  iparrying  before  fixteen. 

The  cafe  of  %mg.  v.  fVithers*  as  (Fated  in  the  Abridg- 
pent  of  Equity  Cafes  112.  is  a  cafe  in  point  for  the  defend- 
ants in  this  refpe£t,  that  Lord  Harcourt  declared  that  h 
being  a  portion  to  be  raifed  out  of  lands  mud  be  oonfider- 
ed  as  lands.  But  it  is  true  that  notwithftandipg  this,  and 
though  in  that  cafe  there  was  a  devife  over,  he  declared 
(hat  the  portion  (hould  be  raifed.  He  therefore  mud  have 
done  fo  upon  fome  particular  reafon ;  and  the  reafon  was 
plainly  this,  ^ecaufe  ths  portion  was  made  payable  at  the 
age  of  twenty-one  or  marriage,  which  ftiould  firft  hap- 
pen, and  the  daughter  was  twenty-one  before  "flie  mar- 
ried without  confent  ;  fo  the  portion  was  abfolutely  vefted 
in  her  before  her  marriage  (d)%  and  could  not  be  de- 
veiled  by  a  fubfequent  aefc.  The  cafe  of  Needham  v. 
Vernon  (e)  is  a  ca.fe  very  particularly  rircumftanced  ;    an^ 

(b)  Cited  in  2  f7r».  343. 

ft  J   %Vtrn.  lag-     ^w.285. 

(J)  Accordion  to  the  report  of  this  cafe  in  Gilk.  E*.  Caf.  17.  The 
X>ord  Keeper  faid.  ««  The  pUintiff  muft  have  her  whole  portion ;  (or  the 
•eftator  has  appointed  two  times,  marriage  or  twenty***,  to  entitle  her  to 
it ;  and  bet  t  Jht  bat  attained  her  age  pfMtiv»tr-Mte,  and  thai  Jingly  gives  bet  * 
right  to  it-  Indeed,  if  (he  had  married  before  that  age,  (he  mult  have  had 
her  mother'*  confent ,  other*  f  (he  waa.  to  lofe  500/.—  Upon  the  fame 
principle  Lord  Camden  decided  in  the  cafe  ol  Knafp  v.  Kyu%  AmU*  662* 
f  («)  Ref.  in  Chan*  6*t  ,  +       . 
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Lord  Nottingham  went  upon  this  ground,  that  the  portions 
were  veftcd  (a)  in  the  daughters  before  the  marriage  by 
the  particular  words  of  the  fettlement  ;  for  in  that  ca(e    Ha*w 
there  was  not  fo  much  as  a   marriage,  but  the  daughters    AflX**S* 
declared  they  would  not  marry,  which   is  quite  different      *70 
from  the  prefent  cafe :  but  even  there  he  did  not  think 
proper  to  decree  them  their  portions  without  making  them 
give  fecurity  not  to  marry  without  confent. 

The  cafes,  which  were  cited  to  (hew  that  courts  of 
equity  will  in  fome  cafes  difpenfe  with  the  perfoimance  of 
conditions,  as  for  the  payment  of  money  and  fuch  other 
things  where  an  adequate  compenfation  can  be  made,*  do 
not  extend  to  thefe  fort  of  conditipns  where  no  fufh  cora- 
penfation  can  be  made,  as.  was  agreed  by  the  Court  in  th# 
cafes  of  Fry  v.  Porter  and  Bertie  v.  Lord  Falkland. 

I  am  therefore  oft  opinion  that  the  plain  intent  of  Sir  T. 
Afro*  in  refpe&  to  the  2060/.  given  by  the  fettlement  if 
not  contrary  to  the  rules  of  law  and  equity,  but  igrec- 
able  to  thofe  rules.  • 

The  cafe  on  the  will  is  fome  thing  more  doubtful,  but 
when  thoroughly  confidered  it  will,  I  think,  appear  to 
be  the  fame.  In  order  to  diftingnifh  it  fome  of  the  coun- 
fel  for  the  plairftiffs  took  this  method,  and  it  was  cer- 
tainly the  beft  they  conld  take  ;  they  (aid  that  the  will 
being  relative  to  the  fettlement,  it  mud  be  confidered  as  if 
there  were"  the  fame  words  in  the  will  as  the  fettlement/ 
and  then  it  would  be  either  a  void  condition  or  a  condi- 
tion only  in  terror  em.  That  this  is  the  cafe,  if  it  is  to 
be  confidered  in  this  light,  1  do  by  no  means  admit.  But' 
for  argument's  fake,  1  will  foppofe  there  were  the  fame 
words  in  the  will  as/  (he  fettlement ;  and  then  it  is  argued 
that  by  the  civil  law,  which  mud  be  the  rule  in  reipeel 
to  devifes  out  of  perfonaleftates,  the  condition  is  abfolutely 
toid,  and  by  the  rules  of  equity  rouft  be  confidered  as  in- 
ferted  only  m  terrorem. 

id,  As  to  the  civil  taw  i  1  do  not  know  that  it  is  of 
my  authority  in  this  kingdom  (and  I  hope  it  never  will) 
any  farther  than  as  it  is  agreeable  to  reafon  and  to  out 

(«)  Lord  Ch.  Tharlrw  feeftis  to  bate  proceeded  on  the  faint  ground  inr 
7«*  v,  Tbt  Emrtff  SufMt  \  Br*  Cb*  Caf*  jaj. 

confutation, 
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conftitution,  and  has  been  received  as  our  law.  But  it 
was  admitted  by  all  the  Do&ors  that  they  could  cite  no 
cafe  where  it  has  been  determined  in  our  *Ecclefiaftical 
Court*  that  thefe  conditions  are  void  ;  and  the  determin- 
ation in  this  Court  is  exprefsly  otherwifc,  for  if -the  con- 
dition be  vofd  it  could  hot  bfe  nutfde  good  by  a  devife  over. 

idly,  Be  fides,  ir  is  not  plain  to  me  that  the  civil  law 
held  thefe  conditions  to  be  void.     That  law  is  that  gene- 
ral reftraints  of  nprriage  are  void  ;  and  with  this  I  would 
agree,  though  our  law  is  otherwift,  for  the  devife  of  an 
eftate  durante  viduitate*  is  certainly  good.     Hut  that  thefe 
conditions  of  toarndfig*  rfoithotit  content  rfre  equally  void 
depends  only  on.m^opinion   of  the  commentators  ;  and 
the  reafcns  that,  they  give  for  it  feem  to  be  dbfdrd.     The 
commentators,  who  were  cited,  put  the  cafe,  #f  a  legacy 
be  given  to  a  perfon  fi  arbitratu  Titii  riupferir,  and  fay  it 
is  the  fame  as  a  general  prohibition.  .  For  quid  fi  Tituis 
ix>n  confenferit  ?  Why  then,  to  be  ftre,  it  is  the  fatpe. 
But  pot  the  other  alternative,  quid  fi  Titius  confenferit  ?  * 
(which  toy  as  well  be  fuppofed)  and  theft  there  is  end 
of  thc^arpiment.     Syinburn  and  others  admit  that  if  a 
legacy  be  given  to  a  perfon  in  cafe   (he  does  not  marry 
a  particular  perfon  &t,   this  is  good ;  and  yet  I  might  as 
well  argue  that  that  it  a  general  prohibition  ;  for  whar, 
if  no  one  elfe  will  have  her,  which  is  the  fame  as  quid 
fi  Titius  Won  tonfenferit  ?  This  fhews  the  weaknefs  of 
thofe  fort  of  reafons.     Swinburri  (and  fo  like  wife  did  the 
counfel  for  the  plaimiffs)   relies  very  mtfch   on  the  great 
inconvenience  that    it  would  be  to  the  public  and  the 
Commonwealth  if  thefe  reftri&iototf  were  to  be   laid  on 
marriage.     Whether  of  no  more  inbonVeniences  do  not 
a'rife  from  improvident  marriages  than  from  thefe  reftric- 
fions  it  may  be  very  difficult  to  fjiy.     But  Swinburn  has 
put  a  cafe  himfelf  that  makes  all  hfs  reafons  of  tins  fort 
ridiculous.     He  fays   if  there  be  a  devife  over  to  fome 
poor  fch'olars  at  Oxford^  fuch  a  condition  is  held  to  be 
good;  fo  that  pfroviditfg  for  a  few  poor  fcholars  quite 
bverbalances  all  the  inconveniences  that  may  affife  to  the 
Commonwealth. 

But  even  the  civil  law  I  think,  if  it  be  taken  into  the 
Cafe,  feems  to  agree  with  the  intent  of  the  teftator.  The 
tale  of  the  civil  law  (mentioned  by  my  Brother  Cmf* 

at 


TRINITY  TERM,  n  &  ia  Gio.II.    Cfeafl. 

from  Swmburn)  is,  that  where  a  fum  is  made  payable 
a  certain  day,  which  muft  come  one  time  or  another, 
es  legati  cedit  (td  non  venit,  that  is  the  legacy  is  veiled 
it  the  time  of  payment  is  not  come :  but  where  it  is 
lyable  upon  a  contingency,  there  they  fay  dies  legati 
ec  cedit  nee  venit ;  and  if  Ae  party  die  before  it  hap* 
ens,  there  is  an  end  of  fuch  legacy  A  This  diftinAioft 
ras  taken  notice  of  by  Lord  Talbot  and  relied  on  in  a 
afc  determined  by  him  ;  and  I  have  been  informed  your  j 

Lordfhip  has  declared  yourfelf  of  the  farhe  opinion  ;  and  ^1 

hat  I  think  is  plainly  the  prefent  cafe.  *    •"        ., 

It  has  been  faid  that  the  civil  law  mam  no  diflinc- 
tioa  between  conditions  precedpttjand&tAuarat.     I  will 
sotdifpnte  about  words,  but  it  is  pi  aim*  effefi  that  they 
have  fuch  a  diftin&ion  ;  for  it  has  been*greed  that   the 
legacy  in  this  cafe  will  not  become   payable  until  afiet 
marriage,  fo  marriage  is  in  effe&  a  condition  precedents 
And  in  the  cafe  of  the   limitation  of  the  time  of  pay- 
ment, which  the   prefent  cafe  plainly  is,  they  hold  evert 
that  a  legacy  may  be  given  in  this  manner.     For  8uAn~ 
jfom,  pan  4.  /  12.  rule  19.  puts  this  cafe  ;  if  a  man  give 
[another  the  ufe  of  his  goods,  or  make  him  his  exec^or, 
I  fo  long  as  he  fhall  remain  unmarried*  the  gift  or  execu-  . 
'  tor/hip  determines  on  the  marriage :  and  why  the  com- 
mencement of  a  legacy  may  nor  be  on  a  marriage  by*    , 
content  as  well  as  the  determination  of  it  on  a  marriage 
generally  I  am    at  a  lofs  to  guefs.     So  that  the  civil  law 
tarns  to  agree  with  our  law  in  this,  and  fo  far  I  am  for 
receiving  it  and  no  farther. 

As  to  the  rules  of  this  courr;  there  is  no  cafe  of  a 

nation  of  time  as  the  prefent  cafe.     The  cafes  are  fo 

fcare  and  inconfiftent  that  1  am   almoft  unwilling  to 

ention  any  of  them.     But  it  is  a  role  generally  received 

ere  that  ihefe  fort  of  devifes  are  only  in  terrorem  unlefs 

*trc beadevifeovcr (a)    Thecafeof  Cteagiv.  ffflfon feems 

P  he  the  only  cafe  where  this  rule  is  departed  from ;  and 

^ere  the  condition  was  holden  good;  though  there  was  no 

•vife  over.     Bat  I  would  endeavour  to  make  this  rule 

■  reafonaWc  and  intelligible  rule  if  poffible  ;  and  I  think 

!t  c*n  be  made  fo  in  no  other  way  than  by  conGdering  a 

J W  Ruled  in  Riyi'tjk  ▼•  Martim,  3  Atk.  330, -and  I  ¥Tt\f.  130,  and  ift 
£MrrT.  Bingham,    \  Wilfi  133  ™d  S  Atk .  364.   where  a  fetfimal  Ugaq 

4  8l^cn  «Q  condition  of   marrying  with  conftnt,  and  was  Dot  givei 

"'  «*t  the  condition  wu  merely  ia  terrorem* 

devifig         v 
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17^8.    dcvife  over  as  an  evidence  of  the  intent  of  the  teftator  &c, 
s^X^s   without  determining  that  this  intent  cannot  be  exprefled 
Heatxy     in  any  other  way.     When  therefore  it   is   fa  id  that  the 
H*W      deviie  is  only  in  terrorem,  it  is  laid  down  not  as  a  rule  ol 
tTOI,#     equity  that  thefc  devifes  can  be  only  in  terrorem;  but  that 
•    if  there  be  no  devife  over  It  (hall  be  taken  that  the  tefta- 
tor intended  it  tct  be  only  in   terrorem,  and  lb  is  only  an 
evidence  of  his  intention  :  but  wherehe^gypreffes  his  in- 
tent_tp_  JjcjjdjerwKe^  it  would  be  aSfurd   to  fat  tnaT  he 
-  intended  it  to  be_jn  Jerroremj     Suppofe  there  fliduld  be 
no  devile  over,  but  the  teftator  thould   declare   exprefslf 
that  he  did  not  intend    it  to  be  in   terrorem  only,  or 
fhould  make  ufe  of  other  declarations  of  his  intention  as 
ftrong  or  ftronger  than  a  devife  over,  ihall  a  court  of 
equity  fay  notwithstanding  that  it  (hall  be  only  in  terro- 
rem :  this  would  be  to  make  men's  wills,  and  not  tocarrf 
them   into  execution.     The  cafe   indeed  of  Haywood  r. 
Paget  t%  determined  by  the  pfefent  Mafter  of  the  Rolls  in 
Nov.  1 73^»  feems  to  contradict  this;  for  he  is  determined 
that  even  a  devife  over  will  not  alter  the  cafe  if  it  be  to 
a  refiduary  legatee.     But  this  is  a  fingle  Cafe  ;  and  though 
1  h§vc  the  greateft  regard  for  his  authority  as  he  is  a  very 
great  mafter  of  equity,   as  I  cannot  fee  the  reatfoh  for 
this  diftinftion,    1   own.  that  this  cafe  is  to  me  of  no 
weight ;  and  it  is  dire&ly  contrary  to  the  cafe  of  Amos  v. 
Horner,  Eq.  Caf.  Abr.    112.  Mich.   1699.     That  was  1 
bequeftof  100A  to  a  daughter  if  (he   married  with  con- 
fent,  if  not  50/;  and  a  devife  over  of  the  refidue  of  hi* 
eftate  ;  and  it  was  holdan  that  the  daughter  who  married 
without  confent  (hall  have  but  56/.     It  was  faid  that  this 
decree- was  not  to  be  found  on  a  fearch  in  the  Regiftcr 
Book  :  I  have  examined  into  this,  and  find  that  on  the 
firft  hearing  of  this  caufc  there  were  not  proper  parties  J 
but  it  appear*  from  the  Regifter's  Minute  Book  M.  ity9 
that  the  caufe  came  on  again  and  that  a  decree  was  made, 
though  no  decree  was  ever-drawn  up ;  the  reafon  of  w^clt 
might  have  been,  hecaufe  it  was  again  ft  the  plaintiff  J 
if  it  had   been  for  him,  he  would  certainly  have  drawn 
it  up.     Upon  this  I  inquired  of  the  author  of  the  book* 
who  told  me  that  he  had  this  cafe  from  a  perfon  of  very 
good  credit,  who  told  him  that  he  had  it  from  a  perfon 
of  indifputable  (kill  and  veracity  who  took  it  himfelf"  m 
the  Court  of  Chancery  ;  fo  1  think  that  this  authority 
fcems  to  be  pretty  well  eftablifhed. 

lhave 
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i  fcave  hitherto  argued  on  a  fuppofition  that  the  very    1738. 
words  of  the  fcttlement  were  inferted  in  the  will ;  and  if  U*-v?>J 
they  were,  then  I  think  there  muft  he  a  linutation  over  to  Hcrvet 
the  heirs  of  Sir  T.  Aflon>  and  that  would  put  an  end  to   jJEot. 
the  queftion.     But  I  think  this  is  not  the  proper  way  of  ' 
coofidering  the  cafe ;    for  when  the  teftator  has  given  it  . 
en  the  fame  conditions  &V,  fuch  words  mull  J>c  inferted  as 
will  fignify  the  fame  in  a  will  as  the  others  do  in  a  fettle- 
ment,  and  not  fuch  as  will  have  a  different  conftru&ion. 
xhoa^h  the  (ame  words.     s\s  for  example  \  fuppofe  a  man 
fiioiAdhy  will  give  Jus  eftate  in  D.  to  A.  and  bis  heirs  male, 
and  flxmkl  dire£t  that  his  truftees  fhould  convey  his  eftate 
in  S.  to  the  fame  ufes,  mud  the   conveyance  be  drawn  in 
the  fame  words  as  the  will  ?  Certainly  not,    beca\ife  then 
the  ufes  would  .be  different :  but  the  conveyance  muft   be 
to  A.  and  the  heirs  male  of  his  body  (a).     And  if  words  are 
to   be  inferted  in  this  will,    they  muft  certainly  be  fuch 
words  as  would  make  the  portions  payable  at  the  fame  time 
and  fubjed  to  the  fame  conditions  &c  as  the  portion*  given 
by  the  will ;  and  if  fo,  there  is  an  end  of  the  queftion. 
Befides  there  are  words  in  this  will,  which  I  juft  hinted 
at  before,  which  I  think  take  away  all  doubt,  and  make 
this  cafe  quite  deferent  from  any  that  has  happened  before. 
For  he  fays  exprefsly  that  "  if  any  of  hi?  daughters  fhould 
happen  to  die  before  her  or  their  original  portions  become 
payable,  then  the  faid  2000/.  fhould  not  be  paid  to  the  ex- 
ecutors &c  of  fuch  of  them  fo  dying.7*    If  therefore   one 
of  thefe'  daughters  were  dead,  it  is  plaip  that  her  execu- 
tors could  not  recover  the  portion ;  and  why  not  i  Becaufe 
the  teftator  declared  it  JJiouJd  not  veft  before  fuch  marriage ; 
for  if  it  did,  it  would  go  to  the  executors,  and  yet  if  it  be 
determined  that  the  plaintiffs  are  entitled,  it  rhuft  be  upon 
this  fuppofition  that'  it  did  veft  before.     Suppofe  a  daugh- 
ter and  the  executors  of  another  daughter  were  to  join  in 
a  bill  of  this  fort,  the  executors  could  not  recover  by  the 
exprefs  words  of  the  teftator  j  and  if  the  daughter  fhould 
have  a  decree  notwithftanding,  it  would  be  the  moft  in* 
^confident  decree  that  ever  was  made. 

Much  has  been  faid  to  fbew  that  courts  of  equity  in  cafes  of 
$£  fortunes  of  children,  who  are  confidered  as  creditors,  will 

(a)  Vid.  I  P.  Wwu%  106;  143 ;  *$\  ;  6li* 

fj.  difpenfe 
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1738.  difpenfe  with  circumftances  and  fupply  defc&ive  provifion 
U-^v^J  But  this*  I  think,  is  not  applicable  to  the  prefent  cafe ;  ft 
Hcsvet  thc  0)urt  Will  affift  children  where  the  intent  of  the  f] 

AstSk.  ther  is  l?lain  but  *e  dccd  or  ^  which  gives  them  d| 
provifion  is  defe£Hvely  or  improperly  drawn  :  but  I  do  ni 
know  that  this  Court  will  in  any  cafe  go  beyond  the  inren 
of  the  father  and  fay  that  a  child  (hall  have  a  portion  wheij 
the  father  has  declared  that  he  (hall  not,  or  upon  othd 
conditions  than  the  father  has  given-  it  to  him.  Lor| 
Ch  J.  Kelyng  was  of  another  opinion  in  the  cafe  of  Fry  ri 
Porter ;  for  he  faid  that  it  is  fit  to  keep  thefe  bonds  which 
parents  impofe  on  upon  their  children  ftri£t,  and  Lord 
Keeper  faid,  «  I  am  glad  now  that  we  are  delivered  from  i 
common  error,  and  that  men  may  make  fuch  provifions  aa 
will  bind  their  children  («). 

There  taiay  perhaps  be  great  hardfhips  in  the  prefcnt  cafe, 
and  I  am  heartily  forty  that  there  are  *,  but  die  hard/hips 
of  a  particular  cafe  are  no  foundation  for  a  determination 
either  in  a  court  of  law  or  equity.     I  (hould  be  glad  indeed 
if  I  could  find  out  a  reasonable  and   a  legal  diftin&ion  to 
aflift  in  a  hard  cafe,  but  I  can  find  none  in  the  prefent  cafe 
to  diftinguifli  between  the  fcttlement  and  will,  except  one 
which  I  but  juft  fubmit  to  your  Lordfhip ;  but  I  own  it 
was  not  relied  on  in  any  of  the  cafes  though  it  occurs  in 
many  of  them.    The  diftinfHon  is  that  in  the  cafe  of  the 
will  Lady  Ajlon>   who  is  to  confent  or  diflenr,  is  the  re- 
fiduary  legatee  and  consequently  the  perfon  to  take  advan- 
tage of  her  own  difient  -,  and  whether   in   fuch  a  cafe  it 
may  not  be  reafonable  for  a  court  of  equity  to  inquire  whe- 
ther fuch  difient  were   reafonable  [b)  or  not,  I  fubmit ;  as 
I  believe  the  Court  would  have  done  fo  in  cafe  the  daugh- 
ters had  brought  a  bill  before  marriage  to  oblige  Lady  Jjon 
to  confent.    Ihere  is  a  rule  in  the  civil  law,  which  was 
cited  by   Dr.  Stracban    from    Gothrfred's   Comment  on  the 
Digefty  which  feems  to  favor  this  opinion  ;  for  it  is  faid 
that  a  legacy  cannot  be  made  to  depend  on  the 'confent  of 
the  heir,. becaufe   it  cannot  be  fuppofed  that  he  will  con* 
fent.     If   your  Lordfhip   thinks   that  there  is  nothing  in 
.    this  diftin&ion,  I  am  then  humbly  of  opinion  for  the  rca- 

.  (-)  i  AfW.  313. 

\  (6)  Lord  Mantjuld  feems  to  have  entertained  the  fame  opinion  in  Long  v. 

Dtfiftijy  4  Burr.  2056,  7,  where  he  (kid,  "  One  of  the  truftces  i$  become 
one  of  the  devtfcis  over;  therefore  a  caufe  of  objedion  ought  to  be 
Jhevn.    See  aUb  Mefgrat  v.  Mefgrttt,  %  Van.  581. 
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1  fons  which  I  have  already  offered  that  the  plaintiffs  are  not     1738. 
1  at  prefent  entitled  to  their  portions  either  by  the  fettlement  t**-v^»> 
'  or  the  will*  Hirvet 

J  I  am  glad  I  am  fo  fortunate  as  to  agree  with  my  Brother 
'  Comyns  for  whofc  judgment  I  have  a  great  refpeft,  but  I  am 
'  fure  we  (hall  both  of  us  readily  fubmit  our  opinions  to 
'your  Lordfhtp's  much  better  judgment  (a)". 

,  («)  In  Mtretr  t.  Hall,  4  Br:  Cb.  Caf.  3  iff.  a  generml  content  to  marry 
whom  the  dcrifee  pleafed  was  holden  fufficient.     In  Daly  ▼.  CUnrickardt% 

\  4  Burr.  1055,  reported  in  %  At*  »6i.  by  the  name  of  Daly  v.  Deflfmxru* 
a  camdkimml  confent  wa»  fufficient.     In   Crmmmelin  V.    Crtmmulim,  3  ft*,  juto. 

'217,  the  condition  waa  holden  not  to  extend  to  a  fecond  marriage,  the 

\  daughter  having  married  between  the  date  of  the  wall  and  the  father'* 
death,  and  being  a  widow  at  the  time  of  hit  death.  And  in  Lord  Stranp  ▼. 
Smith,  AmUi.  aoj.  it  was  ruled  that  the  truftec,  haying  once  confented, 
could  not  after  *arda  withdraw  hia  confent,— See  the  cafe  of  Satt  v.  Tyl*r9 
1  BnCB.  Caf.  431. 


Thomas    Cockerill    again/l   Matthew    AitM-^aL* 
strong  and  Six  Others  Tuefiy. 

^^  Jane  acth* 

1  H  £  opinion  of  the  Court  was  thus  delivered  by  fu\  *£"£t 

abfque  &c 

Wilkij  Lord  Chief  Juftice.  «  Trefpafs  for  taking  kad-™0^*** 
ing  away,  and  impounding  a  gelding  of  the  plaintiff's  and  wli^ it"* 
for  keeping,  him  in  pound  for  the  fpace  of  four  days  &c ,  putt  federal 
Damage-  30/.  iflUe^At 

The  defendants  all  pleaded  a  fpecial  plea,  that  the  place wherere- 
where  the  gelding  was  taken  at  the  time  wfcen  &c  was  a  plied  to  a 
clofe  called   Weapnefs  containing    1000  acres  of    pafture  [J^nah  for 
ground;   of  which   faid    1000  acres  the   bailiffs  and  bur- taking  cat- 
geffes  of  the  borough  of    Sctrberough  were  -at  the  time t,c)  th»t  A. 
*hen  &c  feifed  in  their  demefne  as  of  fee*  and  becaufe  the infcc'oVthe 
faid  gelding  in  the  declaration  mentioned  at  the  time  when  locusinquo, 
&c.  was  in  the  faid    1000   acres  feeding  upon  ajjd  cat*ngJc^da,|1atdc* 
the  grafs   there  growing,    and    doing  damage   dicre,    the  hu  fcrvanta 
laid  Matthew  &c  as  fervants  of  the  bailiffs  and  burgeflcs  took  the 
of  the  laid  borough  and  by  their  command  took  the  ^d  JjJjSjJI^. 

fain.— Nor 
tan  it  be  replied  where  defendant  either  in  hit  own  right,  or  at  fenrant  to  another, 
claim*  an  intcreft  in  the  land  or  way  &c< 

—Nor  where  the  plaintiff  in  his  declaration  make*  a  title  to  anything  and  the  defer 
dant  plead*  another  thing  againft  it  or  in  deftru&ion  of  the  caufe  of  actions  there  t 
plaintiff  mvft  teply  fpcciaUy.  Com*  Rep.  jS*.  and  7  Mod. ^47  8  vo.  edit.  S.  C. 

H  2  gelding 
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1738.    gelding  fo  feeding  and  doing  damage  there,  and  impounded 

x^^r^J  the  faid  gelding  in  the  common  and  open  pound  at  Scar- 

CocKmLL borough  aforefaid,  and  detained  him  there  for  the  time  mca- 

a»m?  to°nc&  in  Ac.  declaration,  as  it  was  lawful  for  them  to  do; 
strong,  which  is  the  fame  trefpafs  &c. 

The  plaintiff  replies  that  the  defendants  took  away  and 
.  impounded  the  faid  gelding  of  their  own  wrong  without 
any  fuch  caufe  &c* 

The  defendants  demur  $  and  for  caufe  of  demurrer  flicw 
that  the  plaintiff  in  his  replication  hath  traverfed  the  faid 
feveral  matters  contained' in  the  plea,  whereas  he  fliould 
have  traverfed  one  (ingle  matter,  whereon  a  proper  iffue 
might  have  been  joined ;  and  that  the  faid  replication  is 
uncertain  &c.     The  plaintiff  joins  in  demurrer.      , 

The  (ingle  queftion  is  (a)  whether  de  injuria  fua  propria 
abfque  tali  caufa  be  a  good  replication ;  and  we  are  all  of 
opinion  that  it  is  not  a  good  replication,  for  two  reafons, 
both  exprefsly  laid  down  in  Crogate's  cafe,  8  Co.  66. 

The  firft  of  them  is  the  reafon  affigned  as  the  caufe  of 
the  demurrer,  becaufe  it  puts  feveral  things  in  iffue  where* 
as  the  iffue  ought  to  be  plain  and  (ingle.  For  upon  this 
iffue  the  defendants  mult  prove  that  the  bailiffs  were  feifed 
in  fee  (or  at  lead  that  they  were  poffeffed ;)  that  the  de- 
fendants a&ed  by  their  command  (b)  that  the  gelding  at 
the  time  when  he  was  taken,  was  in  a  clofe  called  Weapnefs; 
and  that  he  was  depaftnring  the  grafs  and  doing  damage 
there  Uu 

V  r  The 

(a)  This  cafe  was  twke  argued,  the  firft  time  in  Eafter  1738  by  Ey* 
King*  Serjt  for  the  defendatita  and  Booth  Scrjt.  for  tbc  plaintiff ;  and 
again  on  the  10th  of  June  1738  by  Wynne  Scrjt.  for  the  former,  and  Burnt* 
Serjt.  for  the  latter. 

(b)  Tr.e  diftin&iun  it  between  trefpafs  cUufum  fregit  and  an  a&ion  of 
trefpaia  for  taking  cattle  or  replevin  :  in  the  firft  cafe,  if  the  defend*"1 
juftify  entering  by  command  or  a*  baUijff  .to  A  in  whom  he  lavs  title,  the 
plaintiff  cannot  traverfe  the  command  in  his  replication  :  but  in  the  two 
other  cafes  if  the  defendant  juftify  taking  the  cattle  as  bailiff  to  A.  m 
whom  he  ft^tes  the  title  to  be.  there  the  command  is  traverfablc.    ****.'• 

^  _ ,   iRoL   Hep.  46  s    Fuller  ▼.    Trim-well,   %  Leon  M5  ;  and  7/**- 

lian  v.  Pyne,  Salt.  107.  .  . 

(«)  But  though  the  plaintiff  can  only  put  one  Jingle  point  in  iffue, " " 

not  neceffary  that  that  point  fho*ld  confift  of  a  Jingle faff  £  for  in  ^"Z8-.  ' 
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the  other  rule  which  is  laid  down  by  Lord  Coke  is  that    1738. 
tfhen  the  defendant  in  Jus  own  right  or  as  fervant  to  an-  \^*y*+j 
other,  claiming  any  intereft  in  the  land  or  any  way  or  paf- Cocker  ill 
fage  therein  or  rent  iffuing  thereout,  juftifies  the  trefpafs,  de     a£™£ 
injuria  fua  propria  abfque  tali  caufa  is  not  a  good  replication  strong. 
{a):  and  Crogaiis  cafe  is  exaftly  parallel  to  this,  only  the 
prefent  is  a  little  ftronger.    There  the  adion  was  only  for 
chtjmg  the  plaintiffs  cattle >  which  does  not  fo  much  as  im- 
ply any  claim  of  right  in  the  defendant  \  but  here  it  is  for 
biking  away  and  impounding^  which  feems  to  imply  a  claim 
of  right.     And  the  plea  is  almoft  the  fame  as  this}  for  the 
defendant  juftifies  as  fervant  to  one  who  claims  a  right  in 
the  place  where,  only  it  is  not  faid  there  that  the  cattle  were 
damage  feafant.     So  that  in  that  refpe£t  likewife  the  prefent 
cafe  is  ftronger  than  that.     And  yet  though  the  cafe  in 
Cde  is  not  fo  ftrong  as  the  prefent  in  thefe  two  refpe&s,  de 
injuria  &u  propria  abfque  tali  caufa  was  hQlderi  on  a  de- 
murrer by  the  whole  Court  after  a  folemn-  argument  not  to 
be  a  good  replication. 

I  do  not.at  all  rely  on  the  cafe  in  Gro.  Jac»  599,  becaufe 
abfque  tali  caufa  is  there  omitted.  But  the  cafe  of  Taylor  v. 
Marhham,  Cro.  Joe.  224,  and  Telv.  157  (*),  though  cited 
for  the  plaintiff  in  this  cafe,  makes  I  think  rather  againit 
him.  The  cafe  itfclf  is  plainly  diftinguifhable  from  this ; 
for  the  action  is  an  a&ion'of  affault  and  battery,  where  the 
title  of  the  land  can  never  poffibiy  come  to  be  material. 
But  it  is  exprefcly  there  laid  down  that  where  the  plaintiff 
in  his  declaration  makes  a  title  to  any  thing  and  the  de- 
fendant pleads  another  thing  againft  it  or  in  deftru&ion  of 

(j)  It  lias  been  fince  determined,  in  J»**s  v.  Kitcbi*,  Btf.  &  Pult. 
Stj>.  C.  B.  76.,  that  a  plea  de  injuria1  fua  propria  abfque  tali  caufa  to  a 
cognizance  for  rent  in  arrear  it  bad.— See  alto  the  obferratious  of  the  Lord 
Chief  Jaftice  Eyre  on  this  cafe,  as  it  is  reported  in  B.  N,  jP.  93. 

(J)  I  Bmunl  215.  S.  C. 


*■«%,  1  Bmrr.  3 1 6".  where  to  trefpafs  the  defendant  juftified  under  a  right 
rf  common,  the  plaintiff  in  hit  replication  traverfed  4<  that  the  cattle  were 
the  defendant's  own  cattle,  and  that  they  were  levant  and  couchant  upon 
ti*  premifes,  and  commonable  cattle,"  the  replication  was  on  a  fpecial 
fanvrer  (affigntng  for  a  caufe  that  it  was  multifarious)  holden  to  be  good. 
— *>,  according  to  the  firft  refolution  in  Crogatts  cafe,  "  on  a  j  unification 
ty  force  of  any  proceeding  in  the  admiral  courts  hundred  or  county,  or 
By  other  which  is  not  a  court  of  record,  there  de  injuria1  fua  propria1 
PStfifly  is  good,  for  all  is  nutter  of  fad  and  all  main  but  wt  samfc. 

the 
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1738.  the  caufe  of  a&ion  of  the  plaintiff,  there  the  plaintiff  muft 

V-vO  reply  fpccially,  and  de  injuria  ful  proprii  abfque  tali  caufi 

CocKEKiLLis  not  a  good  replication ;  which  is  exa&ly  the  prefent  cafe. 

j*f£    And  there  U  a  cafe  cited  in  Telv.  out  14  Hen:  4.  32.  tref- 

iTmoxo.  pafc  for  taking  the  plaintiff's  fervant  \  the  defendant  pleaded 

that  the  father  of  tne  perfon  taken  held  of  him  by  knight** 

ferrice  and,  died  feifed,  the  perfon  taken  being  under  age, 

and  chat  he  feized  him  as  bis  ward  ;   the  plaintiff  replied  de 

injuria  ful  proprii  abfque  tali  caufi,  and  held  to  be  no 

good  replication ;  which  cafe  feems  to  be  exadly  parallel  to 

the  prefent.     Ido  not  rely  at  all  on  the  cife  of  Cooper  v. 

Monke  and  others  (a),  which  was  determined  in  this  court 

as  to  this  point  in  Hilary  term  17379  becaufe  that  was 

an  a£fcion  for  breaking  and  entering  an  houfe,  which  to  be 

fure  is  plainly  diftinguifhable  from  the  prefent  cafe.    The 

cafe  in  Cro.  Elix.  8x2.  of  WhitntU  ▼.  Cook  feems  to  be  a 

cafe  iii  point.    Replevin  for  taking  cattle ;  the  defendant, 

as  bailiff  to  one  Payne  feifed  of  the  third  part  of  the  place 

where,  juftified  taking  them  damage  feafant ,  the  plaintiff 

pleaded  that  a  ftranger  was  feifed  of  the  other  two  parts,  and 

that  he  put  the  cattle  in  by  his  licenfe,  de  injuria  fua*  propria 

Src  by  the  defendant ,  and  that  held  on  a  demurrer  not  to 

be  gobd,  but  Judgment  for  the  plaintiff. 

It  is  faid  indeed  in  the  cafe  of  the  Archbl/bop  of  Canter- 
bury v.  Kemfa  Cro.  Eiiz.  539,  that  where  the  defendant 
himfelf  claims  an  intereft  in  lands  this  is  not  a  good  repli- 
cation, but  where  he  juftifies  by  command  of  another 
claimisg  intereft,  there  it  is :  but  this  feems  to  be  a  dif- 
tih&ion  without  a  difference,  as  the  title  to  the  land  muff 
equally  come  in  queftion,  and  is  aiil^c  neceflary  to  be 
proved  in  both  cafes  5  and  it  is  dife&ly  contrary  to  CrogatS? 
cafe. 

Whether  Or  no  in  the  prefent  cafe  it  was  neceflary  for 
the  defendant  to  fet  forth  a  title,  or  whether  he  might  hare 
relied  pnly  on  a  poffeffion,  (as  this  is  not  a  quare  claufum 
fregit,  but  an  action  for  taking  a  perfonal  thing  without 
claiming  any  right  to  the  place)  we  need  not  determine, 
(though  I  taiok  it  was  not  neceflary  j)  becaufe  be  having 


(a)SMf.m.  mu  pap  j* 


infilled 
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sniffled  on  a  feifin  in  fee,  we  think  it  is  more  than  an  in-    1738. 
ducement  (4),  and  that, it  is  neceflary  to  prove  it,  or  af  lead  v*^v^ 
a  poflefjion  which  is  prim^  facie  a  proof  of  a  feifin  in  fee,  Cockerill 
and  will  be  exa&ly  the  fame  thing  in  refpeft  to  the  prefent    'j££ 
point.     And  there  is  a  plain  difference  between  the  prefent  staono. 
cafe  and  the  cafe  of  an  rffcion  for  an  aflault  and  battery ; 
beauife  there  if  the  party  be  poflefled,   even  though  tne 
plaintiff  (hould  have  a  title  to  the  houfe  or  place  it  will 
fignify  nothing  ?  for  his  bare  pofleffion  will  juftify  him  even 
turning  the  right  owner  out  of  the  houfe ;  whereas'  here  if 
the  plaintiff  has  a  right  to  the  place  where  &c  for  right  of 
common  &c,    it   may  quite  deftroy   the  defendants9  plea. 
And  the  prefent  cafe  is  the  ftronger,  as  the  defendants  nave 
{peqattj  affitgned  this  as  a  caufe  of  demurrer. 

We  are  therefore  all  of  opinion  that  judgment  mud  be 
{or  the  defendants  (£)• 

(«}  Art  where  a  patter  of  record  or  title  is  only  alleged  at  inducement 
to  the  plea,  there  a  replication  de  injuria  fui  propria  generally  is  good* 
Hde  t.  Gerrari*  Latch  HI  ;  and  TayUr  V.  MarUam,  cited /ir*.  IOI. 

\i)  V"*L  B*U  y.  fFmrAU,  Soft.  1740,  ff. 


MiLtisENT  Shipman  againft  A.  Thompson.     Trin.  n* 

■        *    *  no.s. 

Monday, 

THIS  came  before  the  Court  on  a  cafe  referred  at  the $*£*&- 
trial  before  Mr.  Baron  Fortefcut*  tor  may  re. 

*  coYcr  in  his 


The  plaintiff  late  hufband  by  his  V4I  made  the  plainn™nh7tc^ 
tiff  and  Dr.  Morgan  (fmce  deceafed)  his  executors.     In  his  tor  in  his 
fife-time  he  had  appointed  the  defendant  his  fteward  hy^"tim.c.  m 
letter  of  attorney^  who  after  the  teftator's  death  received  ofed  by  the*" 
fereral  tenants  feveral  fums  of  money  due  to  the  teftator  in  defendant 
bis  life-time.    The  plaintiff  brought  this  adion  in  her  emu***™**? 

1       r  ir  •        r       ^i_  r  — iniucnan 

name,  not  naming  herfclf  executrix!  for  the  money  la  fe-aaion  the 
cored.  The  defendant  gave  notice  to  fet  off  feveral  fumsdcfend*nt 
due  from  the  teftator  to  him,  which  the  Judge  would  not*" * "^ 

permit  the  defendant  to  fet  off,  due  to  him 

from  the 
teftator. 

*&  N.  P.  180.  £ir  Q.  Cook,  151.   Prafl.  Reg.  468.    7  Mod.  446.  fro.  edit.  S.  C 

The 
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1738.       llic  qucftions  rcfcrved  were ;    ift,  Whether  the  plaintiff 
C^v^U  fliould  not  have  declared  as  executrix  j 
Shxpman       2dly,  Whether  the  defendant  ought  not  to  have  been  per- 
Thom mw  m*ttec* t0  fet  °ff  ^e  money  due  to  him  from  the  teftator. 

The  Court,  after  argument,  gave 

Judgment  for  the  Plaintiff  [i)i 

(a)  The  reafons  given  by  die  Couit  of  Common  Pleas  do  not  appear  in 
Lord  Chief  Juftkc  Will'ui  papers :  but  the  fame  cafe  vat  referred  to  the 
opinion  of  Mr  B.  Fortefae  ( 1 )  before  whom  the  caufe  was  tried,  and  who  ifl 
the  hajier  term  preceding  after  hearing  the  cafe  argued  by  Mr.  Makep&t 
tor  the  defendant  and  Sir  T  Abney  for  the  plaintiff  gave  the  following 
judgment  in  favor  of  the  plaintiff. 

M  It  n  indited  on  for  the  defendant  that  this  money  received  by  him  U 
vefled  in  the  executrit  in  auter  droit,  thai  as  fhe  hath  no  right  of  her  own 
iht  a&ion  muft  follow  the  right,  and  tfiat  therefore  (he  mould  have  brought 
the  action  as  executrix  and  not  in  her  own  1  ight,  And  the  cafe  6f  H*fe«, 
cited  in  6  Mod.  4.  was  cited,  where  it  is  faid  if  executor  bring  trover  and 
folate  that  he  is  fvffeffed  as  exetutor  to  J.S  ,  if  on  evidence  it  appear  that  they 
were  hisow  .  goods  he  fhail  be  noufuit  and  pay  cofts ;  and  it  was  infilled 
that  by  a  parity  of  reaion  where  the  executor  brings  an  action  in  his  own 
name  and  it  appears  that  they  were  the  goods  of  the  teftator,  he  ought  to 
be  nonfuited.  /is  to  this ;  there  is  no  doubt  but  that  the  plaintiff  in  this  cafe 
is  entitled  to  all  the  effects  of  the  teftator  in  auter  droit,  and  all  executors 
•re  :  but  if  this  were  an  univerfal  rule  that  therefore  the  action  muil  fo-low 
the  right  and  be  brought  as  executor,  the  executor  could  in  no  cafe  bring 
an  a&ion  in  his  own  name  for  any  goods  or  effects  of  the  teftator,  which 
in  fome  cafes  it  is  certain  that  he  may  As  whexe  the  tefUtor *s  goods  are 
taken  «  utof  the  poflefiW  of  the  executor,  he  may  bring  trover  in  hi*  own 
name  (1),  becauie  it  is  an  immediate  tort  to  him,  though  he  is  poflV fled 
of  theie  goods  in  auter  droit.  By  this  alfo  it  appears  that  it  is  not  s  neccf- 
iary  conlequencc  that,  becaoie  if  the  action  is  brought  in  the  plaintiff'* 
/name  as  executor  and  the  goods  appear  to  be  his  own  he  tnuft  be  nonfuit, 
therefore  he  muil  be  nonftutcd  if  r.e  bring  the  action  in  his  own  name 

c , . , ; 

(x)  It  feems  to  have  been  not  unufual  at  this  time  to  refer  the  cafe  at 
Brft  1 -  '     "  *     ~         "  ' 


firft  to  the  Judge  who  tried  the  caufe,    and  afterwards  to  the  Court  if  the 
parties  were  difiatisfied  with  his  opinion. 

(2)  So  in  an  a&ion  of  aflumpfit  brought  on  a  foreign  judgment  reco- 
vered by  the  executor,  the  plaintiff  may  declare  in  his  own  right,  am:  not 
as  executor;  Crawford  v.  Wbittall,  H.  13. G.  3.  B.  JK  Dougt.  4.  »,— So  an 
executor  may  maintain  an  adion  in  his  own  name,  again  ft  a  fherifffor  the 
efcape  of  a  prifoncr  who  was  in  execution  on  a  judgment  obtained  by  him 
as  executor ;  Bonafou*  v.  Walker,  '%  Dvrnf.  ty  E  1 46.  (contrary  to 
Glrocr  v.  Kendal \  I  Lutiv.  893;  Jteynell  T.  Langcafllt,  Crc.  Jae.  545' 
Brakes  v.  t*>*r,  I  SA*t*.  57,  and  Watt  v.  Bri&s,  l  Ld.  Kaym.  35.)— So 
where  an  executor  pays  tuoney  which  he  was  not  obliged  to  pay,  and 
afterwards  brings  an  action  to  recover  it  back,  he  may  declare  in  his  own 
right;  Munt  v.  Stokes,  4  If  urn/,  fcf  E.  56'i^And  if  an  executor  bring 
trover  on  a  converfion  in  his  own  time,  of  affumpfir  for  money  re- 
ceived after  the  teftatnr'a  death,  and  fail,  he  is  liable,  to  pay  cofts  though 
he  name  himfelf  executor;  Atkey  v.  Heard,  Crc  Car.  ai$;  Anonysnwx 
I  Ventr.  I OQ;  Harris  V*  Hanna,  Rep.  temp,  Hardow.  004;  Qaldtb^oayteS. 
fetrie,  5  Bumf.  15*  £.  134;  and  BolUrd  V.  Sfeneer,  7  £>.  tS*  E.  358'»  *" 
which  laft  cafe  a  contrary  determination  In  CockercU  v,  Kynafiwt  4  J>>  & 
£.  277.,  was  overruled. 

and 
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tef  tfe  goods  appear  to  be  the  teftator's;  for  in  that  cafe  it  it  minified     1738. 
tkt  he  cannot  recover  his  own  goods  as  executor,  and  fails  in  proving  his  il^Jm 
aufc  cf  action  which  was  to  recover  the  good-  as  the  goods  of  the  teftator.   l^*>fm*~ 
Su  the  trie  diftindion,  I  think,  is  this,  that  where  the  the  thing  fucd  Sijipmam 
or  is  aiTets  in  the  bands  of  the  executor  or  adminiftrator  before  the  reco-      ag***P 
raj,  or  where  the  canie  of  adion  ariles  in  the  executor's  own  time  and  Tnostrsolf 
irrtr  did  arifc  to  the  teftator,  there  the  executor  mar  bring  the  adion 
ctoo-  in  his  own  name  or  as  executor.     And  this  is  laid  down  as  law  in 
t* ak  of  Jeakims  and  his  wife  v  Pl»aht,8alk  207.,  but  better  and  more 
taWrroorted  in  6  Mod.  9*,  18 r.    That  was  an  .adion  brought  by  the 
Maad  and  wile  as  executrix  upon  an  indebitatus  aflumpuc  for  money  had 
vA  ictofcd  by  th»  defendant  to  their  ufc  as  executrix :  it  is  true  that  the 
]^|Qcst  of  the  court  was  only  that  upon  being  nonfuit  the  plaintiffs  ought 
to  pay  wfts :   bot  the  reafon   of   the  judgment  was  becaufe  they  mifcht 
b«  brought  the  adion  in  their  own  name  and  not  as  executrix ;  for  where- 
w  w  accator  may  have  the  adion  in  his  own  name  he  (hall  pay  cods.  And 
tat  ak  of  Eaves  y.  M»taiot  Smlk.  3 1 4.  was  cited  there,  and  this  difference  taken, 
uat  there  were  Several   count*  by  a  plaintiff  as  an  executor  one  whereof  / 

*aain£imu  comrjujaflet  and  being  nonfuited  he  paid  no  cofts,  btcaufe 
tbat  yn>T*tcw  cauft  of  adioft,  but  a  new  adion  ascertaining  th-  ancient 
cafe,  whichisftUl  a  debt  of  die  taltaior'i.  And  in  the  cafe  of  Jenkins  v. 
Aafe  ta  appears  from  Stfke/J,  this  diftindion  of  infimul  computafltt 
isaj/otikeo;  and  it  was  faid  that  if  the  defendant  received  this  money  by 
ik  app^Btmeot  of  the  plaintiff  it  was  affets  immediately,  if  without  hit 
confer  jn  the  bringing  of  the  adion  is  fuch  a  confent  that  lip'-n  judg- 
fflost  it  fliall  be  affets  immediately  b.fore  execution,  which  otherwife  it 
u  would  not  be  until  after  execution ;  and  the  reafon  is  becaufe  it  is  reco* 
Kred  agahift  a  perfon*  who  .never  was  indebted  to  the  teftator  and  the 
«pnl  debt  was  difcharjred.    : 

To  apply  this  to  the  prefcrit  cafe;  here  is  money  received  by  the  defendant 
foe  the  icftator'a  death,  aud  therefore  it  could  not  be  received  to  the  ufe 
ct  the  teftitors,  but  mnll  be  received  to  the  ufc  of  the  executor.  The 
°^:or  has  con  fen  ted  by  bringing  the  adion,  and  the  money  is  affcta 
■awojatdy  upon  the  judgment.  It  is  quite  a  new  debt  created  from  the 
fcrafeot  to  the  executor  hnce  the  death  of  the  teftator,  and  a  new  caufe 
«  wion  which  was  not  fubGfting  before.  The  defendant  was  never  in* 
**ted  to  the  teftator  for  this  money,  and  the  original  debtors,  the  tenants, 
«  discharged.  No  doubt  had  the  adion  been  brought  againtt  the  tenants, 
liEuift  have  been  brought  againft  them  by  the  .plain*  iff  *s  executrix,  be- 
ucic  it  was  a  debt  as  to  them  fubfifting  in  the  tcftator's  lifetime  and  no 
fcji  cafe  of  adion  arifing  to  the  executrix. 

It  (i  faid  that/  as  this  cafe  of  Jenkiiu  v.  Plombe  is  ftated  in  6  M*dtrtt% 
tn:UJ.  serf  c*uM  T,  doubted:  but  whatever  they  might  have  jlone  on 
~  itx  argument,  it  is  pi  in  they  were  fatisfkd  afterwards;  for  in 
Ff* 181  h  appear.-  that  the  judgment  was  given  per  totam  curiam. 

'• "  faid  that  the  defendant  had  an  authority  by  tetter  of  attorney  to 

jKcwethe  teflatot's  rents,  that  this  authority  did  not  determine  with  the 

••ctitfT'i  death,  and  that  therefore  as  the  defendant   received  it  by  the 

ttuwity  of  the  teftator  it  is  money  had  and  received  to  his  ufe,  and  it 

»«•  not  be  prefumed  to  have  been  received  by  the  confent  of  the  executof. 

-«t  I  think  as  this  is  a  naked  authority  and  not  coupled  with  any  intereft 

*<«W  not  fubfiit  after  the  teftator's  death.     In  Combe's  c  »fc,  0  ity.  76.  b. 

**•»  rcfoJved  chat  where  a  perfrn  has  authority  as  an  attorney  to  do  an 

«.he  muft  do  it  in  the  name  of  him  who  gave'  the  authority  ;   for  he 

*F?o*nts  the  attorney  to  be  in  his  place  and  reprefent  his  perfon  ;  and  for 

Utr«fo-thc  attorney  cannot  ad  iri  his  own  name,  nor  do  it  as  his  own 

^  hot  in  the  name  and  as  the  ad  of  him  who  gave  the  authority.     And 

;^be  fo,  it  is  impolfible  to  fay  that  this  defendant  received  this  money 

•Jatoraey  for  the  teftator  or  that  he  reprcfentcd  his  per  ion,  in  r-gard 

7"*  teftator  was  dead;'   it  is  the  executrix  only  who  rcpreicnti   the 

™  and  Sands  in  the  place  of  the  teftator, 

his 
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I7l8.         Th'*  1™  bed  likened  to  the  cafe  pf  an  affipaee  of  a  bankrupt,  of  wfc 
-^^.  it  it  faid  that  though  the  property  of  the  bankrupt's  roods  pr  debts  be 
^^^r'  veiled  in  him,  yet  he  muft  fue  as  affignee ;  and  no  doubt  he  muft  for  all 
SmrMAN  debts  due  to  the  bankrupt.    But  if  goods  be  taken  from  the  ajfignee,  or 
againft     money  received  from  a  debtor  of  the  bankrupt  after  the  alignment,  I  do> 
Thompson  not'  know  that  it  has  been  any  where  adjudged  that  an  action  brought  in 
his  name  would  be  ill.    But  be  that  as  it  will,  this  is  the  cafe  of  an  execu- 
trix and  not  of  an  aflignee  of  a  bankrupt,  and  it  was  (I  think)  plainly  and 
clearly  adjudged  in  the  caic  of  Jenkim*  y.  Plombt  that  an  executor  in  fbch 
cafe  may  brine  an  a&ion  in  his  own  name ;  and  I  do  not  find  that  it  was 
CTer  adjudged  to  theTcoptrary. 

With  regard  to  the  cafe  of  Chafma*  v.  Darby,  Cartb.  131.,  where  it  was 
holden  that,  where  the  plainttyf  brought  affumpfii  for  fo  much  money  find 
and  received  to  hi*  ufc  as  adminiftrati*,  the  promife  was  not  ill  laid  -*  no 
doubt  it  is  fo,  and  fo  allowed  in  Jenkins  ▼.  PUmbt  that  the  plaintiff 
may  bring  the  action  cither  way ;  fo  that  this  cafe  of  Obapman  v.  Damhy  does 
hot  prove  that  the  adminiftrafor  may  not  bring  the  a&ion  in  his  own  name, 
but  only  that  he  may  do' it  as  adminiftrator ;  and  no  doubt  he  may  do  it  citjier 
way.  As  to  the  cafe  of  Curry  v.  Sttpbenfint  Cartb.  335 .  BUt  Ch.  J.  took 
exception  to  the  declaration  that  it  v«as  not  well  becaufe  the  money  was 
received  after  the  deaf h  of  the  intcftate,  and  then  it  was  received  to  the 
life  of  the  plaintiff  generally,  and  not  as  admin  iftratrix ;  and  the  point 
was  that  though  it  was  received  by  the  defendant  after  the  intcftate' «  death, 
yet  it  was  before  adniimftration  granted ;  and  this  is  the  reafon  on  which 
the  book  teems  to  go  why  it  was  dif  lllowed,  which  is  net  the  prefent  cafe 

As  to  the  fet  off;  we  cannot  confider  the  convenience  or  the  inconve- 
nience on  one  fide  or  the  other,  but  muft  go  according  to  t J  e  ad;  for  the 
ftat.  t  Gee.  1.  c.  22./.  1 3.  (ays or  ij \itber party  fuet  or  ufutd  as  executor  or  admum 
pifirater  where  there  are  mutual'debts  between  the  teltator  or  inteftate  and 
either  party  one  debt  may  be  fet  againft  the  other ;  .fo  that  it  is  confined  by 
the  ftatute  cxprelsly  to  cafes  where  the  fuit  if  as  executor  or  adminiftrator* 
And  therefore  in  the  prefent  cafe  the  fuit  not  being  as  executor,  1  think  it 
is  not  withii  g  the  ftatute,  and  that  the  debts  doe  from  the'  teftator  to  the 
defendant  cannot  be  fet  off  againft  this  plaintiff  tn  an  a&ion'brought  by  her 
in  her  own  name  and  not  as  executor.  And  Juppofing  this  to  be  fo,  it  was 
urged  as  one  reafon  why  the  a&ion  here  ougjit  to  have  been  brought  by  the 

JMaintiff  as  executrix:  but  this  ftatute  will  not  alter  the  law  as  to  that  point 
rom  what  it  was  before ;  and  if  the  ftatute  Has  npt  remedied  all  the  in- 
conveniences, we*  muft  take  it  as  it  is  and  cannot  (I  think)  extend  it 
farther. 

So  the  poftca  muft  be  delivered  to  the  plaintiff,  and  flie  muft  have  her 
judgment.* '—.MS.  Mr.  Juftice  W  (then  Mr.  Baron)  Fertefcue. 

fo  the  above  "Mr.  B.  Forteftue  afterwards  added  this  note;  "  N  &  The 
Court  of  B.  C  on  a  cafe  made  were  oi  the  feme  opinion  as  to  both 
points  (i)M  ' 

(1)  The  fame  point,  relative  to  the  fef-off,  has  been  fince  determined  by 
|he  Court  of  King's  Bench  in  two  cafes,  KilvingUn  v  Steveafom,  pmfi.  1768  on 
demurrer ;  and  7*getmeyer  v.  Luml^^  Tr.  25  Geo.  3.,  on  a  motion  for  a  new 
trial.  Vid.  />^?— But  a  debt  due  to  the  defendant  a*  farming  partner  may 
*  he  fet-off  againft  a  demand  on  him  in  his  own  right;  Slipper*.  Slitl/Urnc, 
5  Durnf.  &  B.  493 ;  &  e  converfo  a  debt  due  from  the  plaintiff  as 
fuiviving  partner  to  the  defendant  may  be  fet  off  againft  a  debt  due  from 
the  defendant  to  the  plaintiff  in  bis  own  rigjit.    Frtscb  v.  dnarsde,  f  D. 
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1738. 


HRISTOPHEBL  TstfVETT   a?ainll  MARY  AGOAS  (a).  Trin.  11  & 

0  N         nGco.t. 

Wednefdar 

PEBT  on  a  bond  given  by  the  defendant  to  the  plaintiff  June  aift. 
for  So/.,  dated  24th  of  June  1727.  ODe  decd 

may  a- 

Thc  dcfcpdaitf  craved  oyer  of  Ac  condition,  which  wasJTJ^^* 

tthc  payment  of   41/.,  on  the  25th  of  December  next  to  another 
the  date.    And  then  pleaded  that  after  the  fealing  and  without  ex- 
ddiTcry  of  the  bond  and  before  the  fuing  out  of  the  original  K c* JJ^jJ 
vTit,/,  on  the  1 2th  of  March  1729  the  defendant  paid  to— a  bond 
the  plaintiff  all  the  money  then  due  on  the  bond,  except  40/.  conditioned 
when  the  jiantiff  by  his' deed  in  writing  fealed  &c  for  him  '^mS 
fclfhis  heirs  executors  &c  covenanted  promifed  and  granted  money  on 
to  and  wi*  the  defendant  her  executors  &c  that  if  the  de-*5^ofDec. 
fendaat  Ac&ould  piy  to  the  plaintiff  &c  Jive  Jbillings  /^rjucnt  deed 
tvtrj  tvjtntj  fallings  me  from  the  former  to  the  latter,  and  between  the 
fcatthe  fame  rate  for  every  greater  or  lefs  fum  than  *os.  ,§£*£**' 
Mvkfiretheistb  of  December  next  enfuing  the  date  of  Which  die 
that  deed,  the  plaintiff  &c  would  accept"  the  fame  in  full^S0'  co- 
difchargc  and  fatiafa&ion  of  all  fuch  money  as  then  was  or^*™*^ 
on  the  (aid  25th  of  December  (hould  be  due  from  the  de- obligee 
fendam  to  the  plaintiff  &c$   and  that  from  and  after  pay- ty°™iP*T 
nwitofthe  faid  fum  of  5/.  in  the  pound  &c  according  to  £c%  m 
fa  true  intent  and  meaning  of  the  faid  deed  the  fanje  deedtf«  pound 
fcwld  be  fufficient  releafe  acquittance  and  difcharge  p  «bc  *^™ 
defendant  &c  to  lie  pleaded  and  given  in  evidence  in  anyftouldbe 
Grot  of  law  or  equity  ,/fr juchfum  as  then  w  or  on  t^e  fatd****V**&  « 
H?  if  December  )bwtf  be  due  from  the  defendant  to  the  3™1Ild 
paiotiE    That  on  the  (aid  12th  of  March  the  defendant  fatit&dion 
*«  not  indebted  to  the  plaintiff  in  any  fum,  fave  only  the  <*  aI*  fumJ 
&  fum  of  40/.     That  on  the  %Ath  of  December  next  «fu- n^taS* 
i^the  date  of  the  faid  deed  and  before  the  fuing  out  Qfpicadedand 
°*  original  writ  the  defendant  was  ready  and  offered  to  M  $£££*£ 

»w     A.  .  the  obligor 

IriUru08  °°  *** lx>m1}  PIc*^^  a  tender  and  refufal  of  the  59.  in  the  pound  on  the 
^h  Ucccmbcr ;  and  held  good  —In  pleading  a  t  nder  of  a  fum  of  money  according 
^cicuancc  (which  is  in*  a  different  inftrument  from  the  original  deed)  it  is  not  nc~ 
r^l  cither  to  plead  that  the  party  has  always  been  and  ft  ill  is  ready  to  pay,  or  to  bring 

fceaey  ioto  court :  it  is  fuJJtcienf  to  plead  {hat  oa  the  day  he  rendered  &c. 

ymt  if  the  defeasance  lie  in  the  lame  deed.   ' 

tectfcii reported  in  Cm,  by  the  name  of  Trevctr.  4>$*'>  Ctm.lty.  568. 

to 
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i?3$.  to  the  plaintiff  the  fum  of  10/.,  being  the  fum  of  58.  in  the 
\^~r**J  pound  due  and  owing  on  the  /aid  12th  of  March  1729  to  the 
TftEvriT  plaintiff  from  the  defendant  according  to  and  in  purfuance 

*g***P  0f  thefaid  deed,  which  faid  fum  df  10/.  .the  plaintiff  then 
and  there  refuted  to  accept  &c. 

To  this  plea  the  plaintiff  demurred,  and  (hewed  for 
caufes  that  the  defendant  had  not  alleged  in  her  plea  that 
{he  had  always  been  ready  from  the  time  of  the  fuppofed 
tender  mentioned  in  the  plea  to  pay  the  faid  10/.  to  the 
plaintiff,  or  that  (he  had  brought  the  faid  10/.  into  court; 
and  that  the  plea  was  not  iffuable  &c. 

The  defendant  joined  in  demurrer* 

This  cafe  was  twice  argued ;  the  flrft  time  on  Friday 
February  3d  1737  by  Eyre  Serjt.  for  the  plaintiff,  and  by 
Burnett  Serjt.  for  the  defendant ;  and  the  fecond  time  on 
Ykurfday  June  16th  1737  by  Wright  Serjt.  for  tfie  plaintiff 
and  Prime  King's  Serjt.  for  the  defendant  \  and  the  judg- 
ment of  the  Court  was  this  day  given  aa  follows  by 

Willis^  Lord  Ch.  Juft.  «  Four  obje&ions  were  made  on 
the  part  of  the  plaintiff  to  this  plea? 

1  ft,  That  the  deed  of  the  12th  of  March  1729  does 
not  amount  to  a  defeasance,  and  cannot  be  pleaded  as  fuch. 

2dly,  That,  if  it  could,  it  does  not  appear  to  relate  to 
the  bond  in  queftion. 

3dly,  That,  if  it  did,  the  defendant  has  not  tendered  5/. 
in  the  pound  for  what  was  due  on  the  24th  of  December  1730, 
which  he  ought  to  have  done  by  the  exprefs  words  of  the 
agreement. 

4thly,  'Which  is  the  only  feafbn  that  is  infilled  on  as  a 
caufe  of  demurrer,  that  {he  has  not  pleaded  that' (he  has 
always  been  ready  to  pay  the  10/.  according  to  her  tender, 
Dor  brought  the  fame  into  court. 

As  to  the  firft  objedion :  We  are  of  opinion  that  this 
deed  may  be  infilled  on  as  a  defeasance,  and  that  there  are 
words  in  it  which  fufficiently  (hew  it  to  be  fo  within  the 
rules  that  have  been  laid  down  in  all  the  cafes  that  have 
been  cited  in  refpeft  to  this  part  of  the  cafe.  It  is  faid 
that  the  money,  when  paid,  (hall  be  accepted  and  taken 
by  the  plaintiff  in  full  difcharge  and  fatisfa&ion  of  all  fums  of 

money 
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mcf  that  were  or  fhould  become  due  to  him  on  the  day     1738. 
Herein  mentioned  ;  and  that  on  the  payment  thereof  the  \^*r+>j 
»d  deed  fhould  be  a  Sufficient  releafe  acquittance  and  dif-  Trevbtt 
iaigc  to  the  laid    Mary  dggas  her  executors  &c,  to  be    ^oaL 
pbdcd  and  given  in  evidence  in  any  court  of  law  or  equi- 
ty (or  all  fuch  fums   as  were  then  or  on  the  laid  25th  of 
Iktmber  fliould  be  due  or  owing  to  the  faid  Chrijlopher  &c. 
bra  the  laid  Mary  &c.     We  are  therefore  all  of  opinion 
that  this  is  more  than  a  covenant,  and  that  it  may  be  in- 
Sfttd  on  is  a  defeazance  (a)  \   and  wherever  it  can,   wc; 

Arak  dot  it  ought,  to  avoid  circuity  of  anions  which  the 

Uwilwip  abhors  (*). 

As  to  the  fecond  obje&ion,  that  it  does  not  relate  to 
the  bond,  we  think  that  to  a  common  intent  (and  pleas 
vc  good  if  to  a  common  intent)  it  mult  be  conftrued  to 
telate  to  it.  For  it  does  npt  appear  that  there  were  any 
other  tranfe&ions  between  the  plaintiff  and  the  defendant, 
w  any  other  fum  due  from  the  defendant  to  the  plaintiff 
tat  the  money  due  on  the  bond.  If  there  had,  we  think 
that  the  plaintiff  ought  to  have  (hewn  it  in  his  replication. 
And  eren  in  the  cafe  of  lands,  which  is  much  ftronger 
than  this,  and.  in  the  cafijtef  the  execution  of  a  power 
*fcdi  is  to  be  more  ftri&ly  conftrued  than  any  other  cafe 
^tatfcerer,  it  has  been  holden  that  words  of  relation. &c. 
*rc  not  neceflary.  So  in  ScrwpSs  cafe  10  Co.  143,  4,  and 
in  manj  other  cafes,  it  has  been  adjudged  that  a  deed  may 
« conilnied  as  the  execution  of  a  power,  though  it  does 
Prefer  at  all  to  or  take  any  notice  of  the  deed  in  which 
^  power  is.    JteGdes  in  the  prefent  cafe  it  is  exprefsly 

MVid.  Hodgav.  Smith,  Cr*.  £!iz  613 .-— If  the  aMigee  covenant  (bjr 

^Ubrnpeat  deed)  not  to  put  the  bond  in  force  at  any  time,  the  covenant 

cay  be  pleaded  in  bar  to  an  a&ion  on  the  bond,  as  a  releafe :  but  if  he 

°^y  Recant  not  to  put  the  bond  in  force  for  a  certain  limited  time,  it  canr 

1  Repleaded  in  bar,  tut  the  obligor  muft  refort  to  an  action  on  the  covc- 

!?  Ajhf'i'Scrim/tJBire,  Cartb   64;  I  Show.  46.— But  where  the  ob!i- 

**  uipicd  over  his  iutereft  in  a  houfe  to  the  obligee  in  truft  to  fell  at  d 

Wfefiafclf  and  the  reft  of  the  creditors,  who  all  covenanted,  on  receipt 

r.-.~H'n^nce  ti  the  fale  in  proportion  to   their,    debts  to  give  a  g  ncral 

^«e  to  the  obligor,  and  not  to  fue  the   obligor  n  the  mean  time,  it 

*  "Jldcn  that  this  covenant  operated  as  a  deftazancc  and  might  be 

ted   cl^*1  toanac^ion  on  &c  Dond*     CarveUv   Edwards,    Cartb   HO, 

\J%       33°«    See  the  cafes  on  this  fubject  collected  in  Deans.  Arw- 

j^*-fc«ff  ▼.  F«rr*fl.  %  Sound.  48— But  fee   alfo  Clayton  V.  Kynaflon, 
'fti aad Lacy v.  gynajhn,  ft.  575. «  «W«  Raym.  668  ;  and  1%  Mod. 548. 

averred 
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1738.    manor,  and  that  time  out  of  mind  till  the  15th  of  September 
l#*v**J  28  Hen.  6.  it'  was  parcel  of  the  county  of  Nottingham ,  and 
TheMayor,fr0m  that  time  and  ftill  is  within  the  county  of  the  town  of 
™°oua£ 'Nottingham.     That  the  river  Trent  in  and  throughout  the 
againji    faid  manor  is  and  time  out  of  mind  hath  been  an  ancient 
Lambert,  navigable  river ;  and  that  the  mayor  and  burgeffes  of  Not- 
tingham and  all  their  predeceffors  by  their  feyeral  names  have 
time  out  of  mind  had  and  received  and  ufed  and  ought  of 
right  to  have  and  receive  by  their  minifters  and  fervants 
a  certain   duty  Qr  foil   of  every    mafter  or  navigator  of 
every  boat  barge  or  other  veffel  laden  with  goods  wares  and 
merchandizes  navigated  on  the  faid  riyer  Trent  through  the 
manor  aforefaid  (the  faid  mafter  or  navigator  being   a   fo- 
reigner,, and  not  a  burgefs  or  a  freeman  of  the  faid  town) 
viz.  2d.  a  ton  for  every  ton  of  goods  Joaden  and  being  upon 
any  veffel  fo  navigated  as  aforefaid- 

They  then  fet  forth  that  the  defendant  at  the  time 
when  &c  was  not  a  freeman  or  burgefs  but  a  foreigner, 
and  that  he  on  the  4th  of  September  1735  was  mafter  or 
navigator  of  a  vefiel  in  which  four  tons  of  goods  were  load- 
ed, and  which  veflel  on  the  fame  day  was  navigated  by 
him  on  the  faid  river  Trent  through  the  faid  manor  of  Not- 
fingbam9  whereby  he  became  indebted  to  the  plaintiffs  in 
8d.t  being  2d.  for  every  ton  fo  navigated,  and  that  being 
fo  indebted  he  promifed  to  pay  the  fame  Jo  the  plaintiffs, 
but  that  he  hath  not  paid  the  fame. 

The  plaintiffs  likewife  further  declare  for  a  toll  for  palling 
through  a  bridge.  There  is  likewife  a  general  count  for  the 
duty  demanded  in  the  firft.  But  upon  thefe  two  laft  count? 
there  is  a  general  yerdift  for  the  defendant,  on  the  general 
iflue  pleaded  5  fo  that  they  are  now  quite  out  of  the  cafe. 

And  the  queftion  only  arifes  on  the  firft  count,  to 
which  the  defendant  Jikewife  pleaded  the  general  iflue  that 
he  made  no  fuch  promife  $  and  upon  that  the  jury  found  a 
fpecial  verdift. 

And  they  find  that  the  town  of  Nottingham  was  an  an- 
cient town,  and  that  it  >yas  incorporated  by  the  feveraj 
names  and  by  fuch  charters  as  are  fet  forth  in  the  declara- 
tion, and  that  it  was  erected  into  a  county  of  itfelf  by  the 
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charter  28  H.  6.     They  find  likewifc  that  the  manor  of    1738. 
Nottingham  is  an  ancient  manor,  and  that  time  out  of  mind  i^>rO 
till  the  15th  September  28  H.  6.  it  was  parcel  of  the  coun"I?rfM!  °? 
tj  oi  Nottingham,   and  from  that  time  till  now  was  and  T1NC  40v^ 
is  within  the  county  of   the  town  of  Nottingham.     They    aga$*ft 
further  find  that  tjie  river  Trent  in  and  throughout  the  faid*-A*,,aT* 
manor  is  and  hath  been  time  out  of  mind  an  ancient  navU 
gable  river,    and    did   anciently    run   and   doth  now  run 
through  the  (aid  manor  of  Nottingham  ;  and  that  the  mayor 
and  burgefles  of  Nottingham  and  their  predeceflbrs  by  their 
feveral  names  of  incorporation  have  time  out  of  mind  had 
and  received  and  have  ufed  to  have  and  receive  by  their  minif-     * 
lers  and  fervants  a  certain  duty  Or  toll  of  every  matter  or 
navigator  of  every  boat  barge  or  other  veflel  laden  with 
goods  navigated  on  the  faid  river  Trent  through  the.  faia 
manor   (the  faid    mailer    or  navigator    being   a    foreign- 
er and  not  a  burgefs  or  freeman,)  viz.  2d.  a  ton  for  every 
ton  of  goods  loaden  and  being  upon  every  fuch  veflel  na- 
vigating and  paffing  on  the  faid  river  through  the  faid  manor. 
And  they  further  find  that  there  was  not  any  confideration 
proved  to  them  at  the  trial  for  the  payment  of  the  faid  du- 
ty or  toll. 

They  further  find  that  that  part  of  the  faid  river  which 
runs  through  the  faid  manor  and  on  which  the  defendant 
navigated  his  faid  veflel  is  beween  a  certain  town  or  place 
called  or  known  by  the  name  of  Gain/borough*  in  the  county 
of  Lincoln  and  a  certain  place  called  Wilden  Ferry  in  the 
county  of  Derby,  both  mentioned  in  a  certain  act  of  par- 
liament thereinafter  found.  And  they  find  that  there  was 
an  ad  of  parliament  made  at  a  feflions  holden  on  the  6th 
of  December  1698,  intitled,  "  An  acl  for  making  and  keep- 
ing the  river  Trent  in  the  'counties  of  Leirrfier,  Derby,  and 
Staftrd,  navigable,"  and  that  the  fame  is  yet  in  full  force  and 
unrepealed  (though  there  was  no  occafion  for  finding  this, 
it  being  a  public  adi). 

They  alio  find  the  fa&  that  the  defendant  on  the  4th  of 
bpttmber  1735  was  matter  or  navigator  of  a  veflel  on  which 
four  tons  of  goods  were  loaded,  and  that  the  fame  was 
aavigatcd  by  the  defendant  on  that  day  on  the  faid  river 
2"r«tf  through  the  faid  manor  of  Nottingham  /  and  that  the 
pendant  hath  not  paid  to  the  plaintiff  2d.  a  ton  for  fo  d*- 
wg«  They  likewife  find  that  the  defendant  is  not  nor  was 
00  the  faid  4th  of  September  nor  at  any  other  time  before 
orfiacc  a  burgefs  or  freeman  of  the  faid  town  of  Nott'wg* 

I  barn. 


114  MICHAELMAS  tERM,  12  Geo.  II.    C.  R 

1738.    hfittiy  but  is  and  was  a  foreigner.     And  they  conclude,  a 
\*0*y**j  ufual,  and   fubmit  the  matters  of  law  to  the  judgment  oj 

The  Mayor  the  Court, 
&c  of  Not- 

TINCH^M 

again/        Upon  the  arguing  (a)  of  this  fpecial  verdift  three  quel; 
Lahbkkt.  tions  were  made,  which,  though  the  plaintiffs  began,  wil 
snoft  properly  come  by  way  of  objedions  on  the  part  0 
die  defendant. 

Firft,  it  was  objected  that  an  adion  on  the  cafe  woul< 
not  lie  for  a  duty,  in  which  the  plaintiffs  claimed  an  in 
heritance. 

Secondly,  That  the  prefcription  itfelf,  as  declared  upor 
and  found  in  this  fpecial  verdi£t,  is  not  a  legal  prefcription, 
but  void  in  law. 

Thirdly,  That  though  the  prefcription  be  faken  to  be 
good,  and  that  the  plaintiffs  might  have  been  entitled  to  this 
duty  before  the  making  of  .the  ftatute  10  &  11  W.  3.,  yet 
that  they  are  not  now  entitled  to  it,  it  being  by  that  ftatute 
enaded  that  all  his  Majefly's  fubje£ts  fliould  have  a  free 
pafiage  for  navigating- on  the  Taid  river  without  any  fob 
ftru&ion  whatfoever,  and  there  being  no  faving  thereto 
for  the  mayor  and  burgeffes  of  Nottingham. 

I  (hall  begin  with  the  fecond  obje&ion,  becaufe  if  thai 
prevail  there  will  be  no  occafion  to  fay  any  thing  upoi 
either  of  the  two  others.  And  we  are  all  of  opinion  tha 
this  is  a  good  obje&ion,  and  that  the  prefcription  as  lai< 
and  found  &  taot  a  good  and  legal  prefcription. 

It  is  faid  that  the  river  Trent  in  and  throughout  the  fai< 

manor  hath  been  time  out  of  mind  a  navigable  river,  an< 

consequently  every  fubje&  of  England  hath  always  had  ; 

right  to  navigate  on  this  river  as  much  as  he  has  to  travc 

on  the  common  highway.     And  as  the  toll  is  demanded   fo 

nothing  elfe  but  navigating,  on  the  river  Trent,  it  mud  t> 

confidered  as  toll  thorough ;  and  a  difference  has  always  beei 

taken  between  toll  thorough  and  toll  traverfe.     It  has    beei 

holden  feveral  times,  and.  by  the  beft  authorities,  that    tol 

thorough  cannot  be  Supported  without  a  confideration,  bu 

toll  traverfe  may,  becaufe  it  in   itfelf  implies  a  confidera 

tion.     In  the  book  of  aflize  22  Ed.  3.  58;  it  is  exprefsl; 

laid  down  as  a  rule  that  toll  thorough  is  againft  commot 

(«)  It  appears  that  this  verdi&  was  twice  argued ;  once  on  the  8th  o 
Jutu  1738  by  Eyre  King's  Serjt.  for  the  plaintiffs,  and  Parker  King's  Serjt 
for  the  defendant,  and  again  .on  Saturday,  Nov.  nth  by  Betfield  Sent.  Ux 
the  former  and  Skinner  King's  Serjt.  for  the  latter* 

lav 
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law  and  common  right,  and  cannot  be  fupported  by  ufage.  ft    1738, 
is  fo  likewife  holden  in  Keilw.  148,  9.  that  fuch  toll  is  not  i^v**/ 
allowable  without  fome  particular  confideration.     It  is  fatdThcMayor 
in.  1  Lion.  %j%.  that  the  King  cannot  grant  toll  thorough  ^no^u" 
for  paffing  through  a  highway,  for  that  it  is  an  oppreffion    agahj 
to  the  people,  for  that  every  highway  (hall  be  common  to**AMBixi> 
every  one.     In  1  Vent.  71.,  in  the  cafe  of  the  city  of  Nor* 
ivicby  fuch  euftom  was  hoJden  to  be  illegal  and  unrcafona- 
blc   unlefs  for  fuch  vcflels  as   unloaded  at  the  quay  there. 
In  feveral  books  it  is  called  malum  tolnetum,  or  an  outra- 
geous toll,  and  an  oppreffion  on  all  the  fubje&s  of  England^ 
which  forts  of  tolls  are  condemned  in  Magna  Charta,  c.  30., 
and  by  ftatute  Weftm.  1.  (a),  c.  31.,  where  it  is  faid  that 
if  any  one  take  outrageous  tolls  contrary  to  the  common 
law  of  the  realm,  if  it  be  in  a  vilj  of  the  King's,  the  King 
ihall  take  away  the  franchife, 

And  this  diftin&ion  is  fupported  by  reafon  as  well  as 
authority.  For  how  can  a  duty  be  impofed  on  all  the  fubt 
je£fa  of  England  only  for  enjoying  that  privilege  which  is 
their  inherent  birthright,  and  which  every  fubje&  had  a 
right  to  before  /  If  indeed  they  receive  any  particular  be- 
nefit, as  going  over  a  bridge,  coming  into  a  quay,  wharf, 
port  (£),  or  the  like,  this  indeed  x  may  alter  the  cafe;  but 
then  this  muft  be  particularly  (hewn, 

Some  cafes  have  been  eked  to  the  contrary ;  but  when 
looked  into  they  either  (land  on  fome  particular  reafon 
which  plainly  diftinguifhes  them  from  the  common  cafe,  or 
it  is  only  faid  obiter  that  >  fuch  tolls  may  be  fuppprtcd  by 
prefcription  without  any  confideration  :  but  the  reafons 
given  for  it  are  fuch  as  make  fuch  difla  of  no  weight  or 
authority.  In  the  cafe  x>f  21  Hen.  7.  fo.  16.,  the  £rft  cafe 
that  was  cited  to  this  purpofe,  this  point  was  not  at  all  con- 
sidered, but  other  objections  were  taken  to  the  declaration 
without  taking  any  notice  of  this  ;  fo  that  it  is  no  authority 
at  all.  The  cafe  of  Smith  and  Shepheard,  which  was  prin- 
cipally relied  on  on  the  part  of  the  plaintiffs,  as  it  is  report- 
ed in  Cro.  Eli%.  711.,  is  very  imperfe&edly  ftated:  but  if 

(a)  3  EJtv.  I.  f.31.  .      ' 

tt)  In  the  Mayor  of  Tarmttdh  ▼.  Maton,  3  Burr*  140a.  -where  the  plain- 
tiff claimed  a  prescriptive  right  to  a  duty  or  toll,  called  meafurage,  for 
roods  exported  from  the  port  of  Tarnwtb,  the  Court  faid  that  the  claim 
implied  a  confideration. 

I  2  th*t 
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1738.    that  report  defenre  any  credit,  the  Judges  there  were  very 
U*»v*0  much  divided,  and  they  did  not  give  any  final  judgment 
The  Mayor  on  this  point.     And  as  the  cafe  is  reported   in   Jifoor  574., 
timoham^  much  better  than  m  Croke,  it  is  an  exprefs  authority 
againfi     again  ft*  this  toll.     For  it  is  there  faid  that  this  toll  which 
Lambx&t.  was  infifled  on  by  the  defendant  in  his  plea  was  adjudged 
to  be  bad,  for  that  a  man  cannot  prefcribe  to  have  toll  for 
paffing  in  the  King's  highway  (*),  for  that  it  is  the  inheri- 
tance for  every  man  to  pafs  oh  the  King's  highway,  which 
is  prior  to  all  prefcriptions ;  and  that  therefore  if  a  man 
will  plead  fuch  a  prefcription  he  mult   (hew  "a  reafonable 
caufe  for  its  commencement  which  is  not  to  be  prefumed. 

It  is  faid   indeed  in  feme  books,  and  particularly  in  the 
cafe  of  James  and  Johnfon^  1  Mvd.  23  i.t  that  if  the  pre- 
fcription be  found  (as  it  is  m  thef  prefent  cafe.)  it  muft  be 
prefumed  to  have  a  reafonable  commencement  :  but  this  is 
laid  down  generally  without  coniideration  and  without  dif- 
tinguiming  the  nature  of  the  cafe.     For  though   this  may 
be  true  fometimes  in  the  cafe  of  a  private  right,  it  is  plain- 
ly otherwife  in  the  cafe  of  a  public  right,  to   which  all  the 
fubje&s  of  England  are  entitled.     For  if  a  reafonable  com- 
mencement-be prefumed,  it  muft  be  that  it  began  by  agree- 
ment, and   that   fuch  agreement  being  fo  long  ago  cannot 
now  be  proved ;  which  may  be  well  enough  in  the  cafe  of 
a  private  right.    -But  who  could  agree  for  all  the  fubjefls 
in  England?  They  cannot  confent  to  part  with  their  rights, 
nor  can  they  be  deprived  of  their  rights,  any  otherwife  than 
by  aft  of  parliament,  in  which  the  confent  of  every  one 
is  implied.     This  diftinftion  is  obvious  and  founded  on 
good  fenfe. 

In  feveral  of  the  Cafes  cited  there  is  a  particular  benefit 
to  the  fubjeft,  as  coming  into  a  wharf,  coming  into  a  port, 
or  landing  on  the  plaintiff's  manor  or  quay,  which  diftin- 
guiflies  it  from  toll  thorough.     So  are  the  cafes  1  Med. 

{a)  Accordingly  it  has  fincc  been  ruled  that  a  prefcription  to  take  toll 
for  patting  through  the  ftrects  of  Gain/heromfb,  in  coofidcration  o{  repairing 
«*  divers  and  many  frects  in  the  town  of  G.*\  is  bad,  becaufe  that  was  no 
coniideration  for  taking  toll  in  the  ftreett  not  fo  repaired.  Truman  ▼. 
Walgbam;  %  WUf.  296.— But  where  the  plaintiff,  claiming  a  toll  for  pair- 
ing over  an  highway,  flicwed  that  the  liberty  of  paffing  ovor  the  foil  and 
taking  the  toll  for  fuch  paffage  were  both  immemorial,  and  that  the  foil 
and  the  toll  were  befor;  the  timeof  legal  memory  in  the  fanle  hands  though 
fevered  fincc,  it  was  prefomed  that  the  foil  was  original]!/  granted  to  the 
public  in  consideration  of  the  toll,  and  held  that  fuch  original*  grant  was 
a  fufficient  confideration  to  fupport  the  claim  to  the  toll,  Lord  Pett***  *• 
fithrfgiU,  I  Durnfi  &  £.  660. 

47>8* 
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47,  8;  3  Lev.  37,  arid  434  (*),   and  feveral  other  cafes    1738. 
which  were  cited.     And  there  is  a  further  reafon  to  be  given  l^-v^o 
for  the  determination,  in  3  Lev.  37.  that  the  duty  there  The  Mayor 
vis  claimed  by  the  city  of  London,  whpfe   cuftoms  ^^cham" 
fanchifes  are  all  confirmed  by  ad  of  parliament.     In  the    againft 
cafe  of  Wilkes  v.  Kirby  {b)t   P.  \%W.  3.,  the  duty  wasLAI««T' 
expidsly  laid  to  be  paid  erga  reparationem  pontus.     It  is 
heft  therefore  to  adhere  to  the  old  rule,  which  is  founde4 
upon  the  bcft  reafon,  that  toll  thorough  caqnot  be  maintain* 
cd  without  a  particular  consideration  (hewn. 

ltwafeid  indeed  in  the  prefent  cafe  that  it  is  not  found 

tbat  Acre  was  no  confederation,  but  only  that  there  wad 

soconfidetation  proved :  but  de  non  apparentibus  et  de  nbn 

ciiftwilm  eadem  eft  ratio.     Befides  this  negative   need 

not  fore  been  found    (c)  at  all }  for  though  of  late  years 

hch  negatives  have  been  fometimes  found,  no  fuch  nega-  v 

pres  were  eyer  found  in  old  fpecial  verdicts,  except  where 

it  was  neceffary  to  (hew  that  the  pcrfoh  -  or   th^iig  did  not 

come  within  a  particular  exception ;  as  in  the  prefent  cafe 

^s  proper  to  find  that  the  defendant  was  not  a  burgefs 

or  freeman ;  otherwife  what  was   not   found  was  always 

token  not  to  be  proved.     However  this  finding,  ''that  no 

confideration  was  proved,  makes  the  cafe  ftill  ftronger,-  and 

excludes  any  pfefumption  of  a  confideration.     Befides  the 

prefent  cafe  is  ftronger  againft  the  plaintiffs  than  any  that 

ts  been  before  ;.  for  it  is  not  either  laid  or  found  that  the 

Pontiffs  are  lords  of-  the  manor  or  owners  of  the  foil  or  (he 

Jater ;  fo  that  for  any  thing  that  appears  on  the  record  be- 

ta  us,  another  perfon  may  be   lord  of  the   manor  and 

toner  of  the  foil  and  water.     So  that  there  is  not  only  no 

J*»n  to  imply  any  confideration  for  this  toll,  but  the  confex 

jptnee  might  be,  if  it  (hould  be  dtabliCbed,  that  the-  lord 

*'  the  manor  or  the  owner  of  the  foil  or  water  (if  not  a  bur- 

pfe  or  freeman- of  Nottingbatn)  "might  be  obliged  to  pav>a 

M  to  mere  (hangers  for  navigating  in  his  own  manor,  foil, 

frvater,  which  would  be  moft  unreafonable  and  abfurd. 

For  thefe  reafons  we  are  all  clearly  of  opinion  that  this 

frcfcription  cannot  be  fupported«  •     * 

if)  The  fame  qoeflion  has  fince  received  a  fimilar  determination  on  thk 
fcmu    Wdn.  Smith,  Cvwp.  47. 
{*)  i  Lvtto.  1519. 
(')  See  Marin  ▼.  J<nki*>  %  Str.  I XA4 ;  and  I  WUf.  $7. 

It 
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173  ft.        ft  is  therefore  fcnneceflary  to  fay  any  thing  on  the  ttfo 

WS*W  Othet  objections.    The  hft  on  the  aft  of  parliament  may 

The  Mayor  be  a  queftion  of  great  eonfequence  and  extent,  as  there  are 

tSmham^0  many  a^8  °*  Parhameni  drawn  in*  the  like  manner  for 

agahfi    making  rivers  navigable ,  and  it  will  be  time  enough  to  give 

liAMBEKT.  oer  opinions  on  it  when  it  becomes  a  neceflary  qweftion. 

Nor  need  we  fay  any  thing  on  the  firft  dbjeftion,  that  j 
an  aftion'  on  the  cafe  will  not  lie  for  a  duty,  in  which  the 
plaintiffs  claim  an  inheritance*  I  will  only  fay  thus  much 
upon  it,  that  though  this  might  have  been  a  doubt  former- 
ly, yet  fo  many  of  thefe  actions  have  been  brought,  and 
fo  many  like  a&ions  in  cafes  of  the  like  nature,  where  it 
was  formerly  holden  that  an  aflize  only  lay  or  an  a&ion  of 
debt,  that  it  fcems  to  be  now  too  late  to  infift  on  this  ob- 
jection (a). 

But  there  is  no  occafion  for  entering  more  minutely  into 
it,  we  being  all  of  opinion  that,  for  the  fecoad  objection, 
judgment  muft  be  for  the  defendant *"  i 

(a)  A  general  indebitatus  affumpfit  will  lie  for  tolls ;  the  Mayor  Ac  of  ; 
Bxetrrv.   TrimUt,   %  Wilf.  9$  5    and  8rward+.  Bohr;  I  Z).  &  £.  6l6;-of 
for  fines  due  to  the  lord  on  the  axjroiflion  of  a  copyholder;  the  Duke  of  ' 
Devon/blre  v.   Cradolk,    H.  %j   Geo    %    C.B.\  Evelyn  t.    thicbder ;  3  Burr. 
I717;  Grant  ▼.  AflU,  Damgl.  y%%;  and   Whitfield  y.  Hu*t ;  ib.m  note  7*7; 

*-or  for  the  profits  of  an  office  j  Ayter  ▼.  J^ifwtibi  €  J).  \sf  M.  6*81. 


m.  nG.ii     Thomas  Kettl*  d?ninft  Thomas  Bromsall* 

Saturday,  o      • 

Nov.  ijth.  1 

[Ti  II  &  1 1  Gto.  ft.   RoL  1697.}  I 

! 

Trover  and  rrrlLLES  Lord  Chief  Juftice  gave  the  opinion  of  tla 
noTbejSn.  Court  as  follows  , 

ed  in  the  * 

fameaaioa.  *f  Detinue.  The  plaintiff  declares  in  the  firft  count  that  j 
r7t^nfndt-^€.was  P°ffcfi*ed  °f  »  handle  of  a  knife  With  an  old  Englijb  in* 
tinueihouldfeription  purporting  it  to  be  a  deed  of  gift  to  the  monaftery 
^uefto^h  °*  Ab***%  a  ring  with  an  antique  ftone  with  one  of  the 
IS&cn^k*  ^farf  heads  upon  it  in  baffo  relievo,  and  of  feveral  other 
brthe  things  of  the  like  nature,  particularly  fpecified  in  the  decla- 
Sdiver1*0  tat*on>  ^^  *ai*  together  to  be  of  the  value  of  500A  as  of 

—Detinue 

will  lie  for  froodi  loft  and  found  at  well  aa  for  good*  delivered  &* 

—If  good*  be  delivered  by  A.  to  B.  U  keep  fafely,  B.  is  anfwerable  for  them  to  A., 
though  he  be  robbed  of  theto*-Secus  if  they  be  delivered  to  B.  to  ketf  *s  bit  vu* 

his 
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bis  own  proper  goods ;  and  that  being  fo  poffeffed  he  cafu-    1738. 
illy  loft  the  Came,  and  that  afterwards  by  finding  they  came  c^-yxj 
unto  the  hands  and  pofleflion  of  the  defendant,  by  reafon  Ksttlk 
whereof  an  a&ion  accrued  to  the  plaintiff1  to  demand  the  ***** 
fame  of  the  defendant.  Bwwmau. 

In  the  fecond  count  he  declares  that  he  delivered  to  the 
defendant  the  fame  things,  fpecifying  them  again,  of  the 
nine  together  of  500/.  to  befafely  kept  and  to  be  delivered 
to  the  plaintiff  when  required;  that  <neverthele(s  the  defen- 
dant, though  often  requefted,  has  not  delivered  the  fame  or 
any  part  thereof  to  the  plaintiff,  but  refufed  and  (till  doth 
ttfafeto  deliver  the  fame  and  unjuftly  detains  them  $  to  the 
plaintiff's  damage  1000/. 

The  defendant  pleads  that  the  plaintiff  delivered  to  hint  w 
the  faid  goods  and  chattels  to  tote  care,  of  them  as  bis  own  J|  " 
proper  goods,  and  to  (hew  them  to  any  perfon  or  perfons  to 
haow  the  value  of  them ;  and  that  the  defendant,  having 
the  faid  goods  and  chattels  in  his  pocket  to  (hew  them  to 
fuch  perfons  as  were  likely  to  tell  him  the  value  of  the  fame, 
the  (aid  goods  and  chattels  were  felonioufly  taken  from  him 
by  feme  perfon  unknown  to  him  without  his  wilful  default 
or  privity ;  and  this  he  is  ready  to  verify,  therefore  he  prays 
judgment  whether  &c. 

The  plaintiff  replies  that  he  did  not  deliver  to  the  defen- 
dant the  faid  chattels  in  the  declaration  mentioned  to  take 
care  of  them  as  his  own  proper  chattels,  or  to  (hew  them  to 
any  perfon  or  perfons  to  know  the  value  of  them,  as  the  de- 
fendant by  his  laid  plea  hath  alledged  j  and  concludes  to  the 
country. 

The  defendant  demurs ;  and  for  caufe*  of  demurrer  fhcwa 
^t  the  plaintiff  doth  not  by  his  replication  fully  anfwer  to 
Ac  matter  in  bar  above  pleaded,  and  that  the  faid  replication 
concludes  to  iffue  when  it  ought  to  have  concluded  with  an 
averment,  and  thereby  have  given  the  defendant  an  oppor- 
tnnity  to  rejoin,  and  to  have  put  the  whole  matter  in  iffue 
to  a  direfik  affirmative  and  negative. 

The  plaintiff  joins  in  demurrer. 

Serjt.  Comyns  for  the  defendant  took  three  obje&ions  {a)\ 
fro  to  the  declaration,  and  one  to  the  replication. 

W  The  cafe  was  trgncd  N-emler  8th,  1738,  by  Cmyms  Serjt.  in  fup- 
Y*ttf  the  dannrrcr,  and  by  Agar  Scrjt.  contra. 

1ft, 
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1738.        1  ft,  That  the  writ  is  for  1000/.  and  the  goods  arc  laid  I 
U^J  the  declaration  to  be  but  of  the  value  500/.    But   there 
Kettle  not  the  leaft  colour  for  this  obje&ion  }  for  there   are  tw 

X*ou!!ALuCO}lnt*>  anc*  ^c  g00<fe  m  cac^  arc  *a*d t0  **  °f  t*lc  VSJ«C  < 
500/.  and  the  damage  at  rooo/. 

2dly,  That  the  firft  count  is  in  trover,  and  the  iecond  i\ 
detinue ;  and  that  trover  and  detinue  cannot  be  joined 
That  if  the  firft  be  taken  to  be  in  trover,  thefre  is  no  conver! 
fion;  and  if  in  detinue,  there  is  no  demand*  and  confe- 
quently  that  it  cannot  be  good  in  either.  To  fhew  that 
trover  and  detinue  cannot  be  joined  he  cited. 8  Co.  87.  tJ\ 
BuckmerSs  cafe ;  becaufe  they  require  diflevnt  pleas  (<»)- 

But  we  are  all  of   opinion  that  this  obje&ion  will  not 
hold  ;  for  that  both  counts  are  in  detinue.     Detinue  wilt  Yic 
for  things  loft  and  found  as  well  as  for  things  delivered  ;  fo 
it  is  exprefsly  laid  down  in  Fit*.  N.  B.  tit.  «  DetinuS9  (E> 
a  book  of  the  greateft  authority  (b).     It  was  fo  alfo  held  a* 
long  ago  as  the  27  (c)  and  34  Hen.  ft.  and  there  are  feveral 
cafes  to  the  fame  purport  in  Gliffbn  and  Gulfton.  tit.  "  Dcti- 
nue"\  a  book  of  good   credit.     'JThere   are  likewife  -feveral 
precedents  of  this  fort  in  ToKunfetuTs  Tables,   tit.  «  ZV/r- 
nu€n\  a  book  of  very  good  authority.  •  And  it  would  be 
very  abfurd  if  it  were  otherwife ;  for  if  fo,  a  perfon  might 
be  greatly  injured,  and  have  no  adequate  remedy.     For  in 
trover  only  damages  can  be  recovered ;  but  the  things  loft 
may  be  of  that  fort,  as  medals,  pi&ures,  or  other  pieces 
of  antiquity,  (and  this  feems  to   be  the  prefent  cafe,)  that 
no  damages  can  be  an  adequate  fatisfa&ion,  but  the  party 
may  defire  to- recover  the  things  themfelves,  which  can  only 
be  done  in  detinue. 

So  that  taking  it  for  granted  (which  I  believe  is  fo)  that 
trover  and  detinue  cannot  be  joined,  yet  this  obje&km  will 
be  of  no  weight  in  the  prefent  cafe  5  and  this  likewife  wilt 
anfwer  the  other  part  of  the  objefHon ;  for  though  there  be 
no  requeft  or  converfion  laid  in  the  firft  count,  yet  there  is 

*   (»  Not  only  the  plem*%  but  tht  judgment*  alfo,  are  different;  in  trow 
•   only  damage*  can  be  recovered,  but  in  detinue  the  thing*  themfelvei,  or 
their  value,  may  be  recovered.     And  two  cbunts  cannot  be  joined  in  the 
lame  declaration,   unlefs  the  fame    judgment    may   be    given  on  both. 
Brown  v.  Dixon,  i  Durnf.  W  E.  276.  See  alfo  Gift.  Hifl.  C.  £.  6m  7. 
W  fit*.  N.  B. 3C4.— Vid.  C«ZU%%*6.,.  accord, 
(c)  2J  Hen.  8.  13. 

a  requeft 
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arcqueft  hid  in  the  laft  count,  and  if  one  of  the  counts  be    1738. 
good,  the  general  demurrer  to  both  will  not  hold.  u<*v^*J 

Kkttlc 
Thirdly,  The  Iaft  objection  is  to  the  replication,  which  as     alai«J* 
affigned  as  a  caufe  of  demurrer  is  fcarcely  intelligible ;  and    *0IIiA", 
we  are  of  opinion  alfo  that  this  is y  of  no  weight.     When  a 
fad  is  pleaded,  the  plaintiff  may  certainly  deny  it  and  join 
iflue  upon  it.     He  mud  indeed  join  iflue  on  a  material  part  ' 

of  the  plea \  and  fo  he  has  done  here,  for  he  has  joined  iflue 
on  the  only  part  of  it  that  is  material.  For  according  to 
SatfWscafe,  4  Co.  83,  84.,  the  cafe  of  Coggs  v.  Barnard 
{a),  and  fareral  other  cafes,  if  the  goods  were  delivered  to 
be  kept  fcfely,  though  the  defendant  had  been  robbed  of 
them,  detinue  will  lie  againft  him ;  for  he  mud  take  his 
remedy  againft  the  thief  or  the  hundred  as  he  can.  But  if 
the  goods  were  delivered  to  the  defendant  to  take  care  of 
them  as  his  own  proper  goods  (b)  &c,  if  he  be  robbed  of 
than,  that  is  a  good  plea.  The  only  material  part  therefore 
of  this  plea  is  whether  the  goods  in  the  declaration  were 
delivered  to  the  defendant  only  to  take  care  of  them  as 
his  own  &c$  and  this  fa&  the  plaintiff  hath  traverfed. 

As  therefore  we  are  of  opinion  that  the  objections  would 
not  hold  either  to  the  declaration  or  the  replication,  judg- 
ment was  given  for  the  plaintiff."  ! 

{*)  *  Ld.  Xaym.  909 ;  Ctii.  &f«  133;  Sali.%6;  in  which  part  of  the 
dodrine  in  Swtbcotei  cafe  was  denied  to  be  law. 

(»)  Though  even  in  fuch  cafe  the  defendant  is  anfwerable  for  damage 
orioflcs  vifcg  from  his  grofa  negligence  Mytton  v.  CocJk,  ft.  Mr.  1099. 
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Richard  Morse  againji  Georce  James,  William 
^rndd^y!'     Symonds,  Philip  Elly  and  Christopher  Car- 

Not.  a8th«      TER  (a). 

An  officer    X  HE  opinion  of  the  Court  Was  thus  delivered  by 

of  an  infe*  * 

rior  court  __  — 

may  juftify  W'tUes,  Lord  Chief  Juftice.  «  Trefpafs.  The  plaintiff 
aAing  nn-  declares  that  the  defendants  took  drove  and  led  away  fix  oxen 
whidiUon-30^  four  marcs  of  the  plaintiff's  and  detained  the  fame  for 
\j  voidabu,  thefpaceof  two  days,  and  until  the  plaintiff*  paid  to  the  dc- 
der^wUroIfcndants  l9l*  IO/#  for  thc  redemption  of  *«  faid  cattfe 
cefs*— Er-  damage  40/. 

ton  in  pro-  The  defendants,  as  to  all  the  trefpafs,  except  the  taxing 
rioVcouns"  driving  and  leading  away  the  fix  oxen  and  four  mares  and 
cannot  be  detaining  them  two  days,  plead  not  guilty ;  and  as  to  this 
VDfnd^d  three  of  them  George  Philip  and  CbrMopber  plead  a  fpecial 
SHen  6.'  juftification  5  that  in  and  for  the  Foreft  of  Dean  in  thc 
c.  ii,  and  county  of  Gloucefier  there  is,  and  time  out  of  mind  hath 
—Office  ^"j  a  court  °f  record  of  our  lord  the  King  and  his  pre- 
juftifiedun-deceffors  Kings  and  Queens  of  England,  commonly  called 
dcrapre-  the  Mine  Law  Court,  for  the  trial  and  determination 
to  ocatldate0''  ***  perfonal  a&ions  and  pleas  perfonal  arifing  accruing 

a  6th  Febru- 
ary in"uing  out  of  a  court  held  24th  February;   held  that  the  proceis  was  void,  and  the 
juftification  bad. 

—A  Ihcriff,  v,  ho  juftifies  under  a  returnable  writ,  muft  ihew  it  returned*  though  hit 
bailifh  need  not. 

—Whether  it  be  not  ncceffary  for  the  officer  of  an  inferior  court,  to  whom  its  precept! 
are  directed,  to  (how  a  precept,  under  which  he  juftifies,  returned  ?  Qu. 

—If  in  fuch  cafe  he  do  not,  but  rely  merely  on  the  precept  itfelf,  whether  it  be  necef- 
fary  for  him  to  conclude  the  plea  prout  patet  per  recordum  ?  Qu. 

—But  if  he  do  (hew  the  return  as  welfcas  the  precept,  the  plea  muft  fo  conclude. 

—When  an  officer  of  an  inferior  court  juftifies  under  a  precept  to  take  the  goods  of 
A.  B.  in  execution,  the  precept  and  return  are  not  merely  inducement  but  of  the/ub- 
ftancc  of  the  juftification. 

— '1  hough  an  officer  is  juftified  in  acting  under  erroneous  procefs,  it  muft  be  in  a  cafe 
where  the  court,  out  of  which  it  is  iflued,  had  jurifdi&ion. 

•—Defendant  juftified  as  an  officer  of  an  inferior  court  for  trying  &c  caufes  touching 
jnines  and  miners  within  a  certain  diftrid;  the  plea  was  holden  bad  becaufe  it  did  not 
allege  that  the  defendant  below  was  a  miner  "  at  the  commencement  of  the  fuit  below 
but  only  "  when  the  execution  iflued." 

—If  the  plaintiff  in  an  action  in  an  inferior  court,  or  a  mere  ftranger,  iuftify  under 


tpti      ,  

cuting  civil  procefs  of  an  inferior  court,  be  fuch  a  ftranger  ?  Qu.  . 

—Plea  of  juftification  under  the  procefs  of  an  inferior  court  holden  *•  at  the  foreft  of 
D."  which  contains  many  thoufand  acre?,  without  ftatiug  in  what  particular  part  of  the 
foreft  good;  femb. 

(a)  7  Mod.  14*.  o<ft.  cd.  8.  C— This  is  faid,  in  thc  Frothonotary'* 
Docquet  Roll,  to  be  entered  Hil.  11  Geo.  1.  Roll  3x8,  and  319;  b«t  on 
fearching  it  appears  that  the  Roll  was  never  carried  in.  The  tranfeript  of 
the  record  is  however  in  Tr.  13  &.  14  Geo,  %.  Rol.  34.  JB.  R. 

and 
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arid  happening  -within  the  faid  foreft  and  jurisdiction  of  the    1738. 
fame  court  and  touching  the  mines  and  miners  thereof  there  <**»-y*0 
held  and  to  be  held  in  the  faid  foreft  on  Tuifday  in  every    Mors* 
fortnight.     That   the  court  is  and  time  out  of  mind  hath    {*^£u 
been  held  before  the  conftable   of  the   caftle  of  St.  Bri-    J* 
avelfs  in  the  faid  county  or  his  deputy  or  deputies ;  and  that 
before  the  time  when  &c.  at  a  court  of  record  of  our  faid 
lord  the  King  held  at  the  faid  Foreft  of  Dean  in  the  county 
aSordaid  within  the  jurifdiAion  of  the  faid  court  according 
to  the  cuftom  of  die  faid  court  time  out  of  mind  ufed  and 
2^totc&  on    zTuefday  the  24/A  of  February   1735,    before 
Thomas  Pjrke  £fquire  deputy  to  Earl  Berkeley  conftable  of 
the  fad  caftle   and  then  fteward  of  the  faid  court)  there 
iflued  out  of  the  faid  court  a  certain  precept  under  the  feal 
of  die  hid  court  bearing  date  26th  of  February  in  the  fame 
year,  dirc&ed   to  the  deputy  gaveller  of  the  mines  of  his 
Mzjdtfs  faid  Foreft  of  Dean  and  alfo  to  the  faid  Philip  (he 
the  laid  George   then  and  there  and  until  the  return  of  the 
faxdproeefs  being  duty  gavdler  of  the  faid  mines  and  an  offi- 
cer of  tfcie  faid  court  for  that  purpofe,  and  the  faid  Philip 
being  alfo  then    and  there  and  until  the  return  of  the  faid 
pxoctfe  an  officer  of  the  faid  court  for  this  purpofe,)  by  which 
precept  the  faid  Oeorge  and  Philip  were  commanded  to  levy 
of  the  goods  of  the  plaintiff  then  one  of  the  faid  miners,   if 
the  goods  (hould  be  found  within  the  liberties  of  the  faid 
mines  and  jutifdi&ion  of  the  faid  court,  the  fum  of  25/.  for 
a  debt  which  the  faid  William  Symonds  then  one  of  the  faid 
miners  recovered  againft  him  by  judgment  of  the  fame  court 
in  a  plea  of  debt,  being  for  a  caufc  of  ad  ion  arifing  within 
thejurifdi&ion  of  the  fame  court,  and  that  they  fhould  have 
At  \a\d  25/.  at  the  then  next  court  to  fatisfy  the  faid  debt ; 
which  laid  precept  before  the  return,  namely,  on  the  2d 
March  1735,  was  DV  the  faid  William  Symonds  delivered  to 
the  faid  George  and  Philip  to  be  by  them  executed  in  due  form 
of  law^  by  virtue  of  which  precept  the  faid  George  and  Phi- 
lip as  officers  of  the  faid  court,  and  the  faid  Chriflopher  at 
tttirffrvant,  and  at  their  requeft  and  in  their  aid  and  afliftancef 
afterwards  and  before  the  return  thereof,  viz.  on  the  faid 
2d  of  March  1735  at  Torkly  within  the  jurifdiftion  of  the 
fad  court  took  drove  and  led  away  the  faid  fix  oxen  and 
four  mares  there  in  execution  for  the  debt  aforefaid,  and 
taxw&d  them  for  two  days  and  until  they  had   levied  the 
bid  25/.  fo  recovered  ?  as  it  was  lawful  &c.  and  the  faid 

»  George 
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George  and  Philip  at  the  return  of  the  faid  precept  viz.  at  a 
court  held  before  the  faid  Thomas  Pyrke  on  Tuefday  9th 
March  1735  returned  the  faid  precept  in  all  things  duly 
fcrved  and  executed ;  which  is  the  fame  taking  &c ;  and 
this  they  are  ready  t;o  verify  5  wherefore  they  pray  judgment 
if  &c. 

The  defendant  Sytnonds  likewife  pleads  a  fpecial  juftifica- 
tion  under  the  fame  procefs,  and  fets  forth  the  plaint  and  all 
the  proceedings  particularly,  only  he  doefc  not  fet  forth  the' 
return  off  the  precept,  and  conclu4es  as  the  others. 

The  plaintiff  imparls,  and  before  the  day  given,  namely, 
the  7th  of  December  1736,  the  defendant  William  Sytnonds 
died,  which  is  fuggefted  on  the  record  and  admitted  by  the 
plaintiff ;  lb  the  proceedings  againfl  him  are  ordered  to  flay, 
and  his  plea  is  quite  out  of  the  cafe. 

After  feveral  other  imparlances  the  plaintiff  demurs  to  the 
plea  of  the  three  other  defendants,  and  for  caufes  of  de- 
murrer (hews  that  the  faid  plea  is  repugnant  and  mcbnfiftent 
in  alleging  that  the  precept  therein  fet  forth  iffued  out  of  the 
court  therein  mentioned  on  a  different  day  from  that  on 
which  it  bears  date  5  and  for  that  the  faid  George  Philip  and 
Chri/lopher  have  not  fet  forth  or  alleged  in  their  faid  plea  that 
the  precept  mentioned  to  iffue  out  of  the  faid  court,  or  the 
return  thereof  was  or  is  recorded  in  the  faid  court,  or  that  it 
appears  by  any  record  of  the  faid*  court  that  fuch  precept  did 
iffue  thereout  or  that  fuch  return  was  made  thereto,  and  for 
that  the  faid  defendants  have  not  by  their  faid  plea  referred 
to  the  record  of  the  precept  and  return,  or  verified  the  faid 
plea  by  fuch  record,  and  that  the  faid  plea  is  uncertain  &c. 
The  faid  three  defendants  join  in  demurrer* 

1 

And  upon  the  arguing  (a)  of  this  demurrer  there  were 
feveral  obje&ions  taken  to  this  plea  by  the  plaintiff. 

1  (I,  that  the  precept  is  alleged  to  bear  telle  on  the  26th  of 
February  and.  to  be  iffuing  out  of  a  court  held  the  24th,  and 
no  court  could  be  holden  on  the^dth ;  that  it  was  therefore  a 

(«)  This  cafe  was  twice  argued;  the  firft  time  in  EaRtr  term  1738  by 
Parker  King's  Scrjt.  fur  the  plaintiff,  and  Draper  Ser]t.  for  the  defendants, 
and  the  fecond  time  by  Eyre  King's  Scrjt.  for  the  former  and  Wrigbt  Serjt. 
for  the  Utter  on  a  prior  day  in  this  term. 


void 
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((precept,  and  confequcntly  even  the  officers  of  the  court    1738, 
U  not  juftify  under  it. 

sOy,  That  they  ought  to  have  concluded  their  plea  front 
\per  recor'dum.     That  this  is  neceflary  as  to  the  precept 
F;  but  if  not,  certainly  fo  as  to  the  return. 
dly,  That  it  does  not  appear  thatthis  precept  uTued  in  a 
e  wherein  the  court  had  a  jurifdi&ion. 
Wjr,  That  Chriftopher  Carter  being  a  ftranger,  and  not  - 
ficerof  the  court,  ought  to  have  let  forth  the  proceed- 
2t  large ;  and  that  if  the  plea  is  bad  as  to  him,  the  other 
defendants    having    joined    in    the   plea    along    with 
iikirplea  likewife  muftbebad. 

;&,  That  it  ought  to  have  been  (hewn  at  what  place  in 
rncalar  the  court  was  held  ;  and  that  faying  it  was.  held  in 
rMt  which  contains  at  leaft  30,000  acres,,  is  not  fuf- 
bt 

Is  to  the  firft  obje&ion  j  it  depends  entirely  on  this,  whe- 
'  tie  precept  were  void  or  only  voidable;  if  voidable,  the 
ffs  might  juftify  under  it ;  if  void,  they  could  not.  It 
certainly  void,  if  it  be  not  amendable.  The  queftion 
tore  is,  Whether  amendable  or  not  ?  If  it  be  amenda- 
itmuft  be  fo  by  the  ftat.  8  H.  6.  c.  ia  and  15.  And 
^  purpofe  the  counfel  for  the  defendants  cited  feveral 
»i  but  the  words  of  thefe  ftatutes  plainly  do  not  extend 
feor  courts.  For~ they  only  fay  the  King's  Judges,  and 
%';  Jufticefi  niay  amend  ;  which  words  have  always 
1  conftrued  not  to  include  the  Judges  of  thefe  inferior 
&■  The  cafes  cited  out  of  Crcr.  Jac.  (a),  Cro.  Car.  (b)% 
f*  Jones  (c),  and  feveral  other  books,  are  all  of  amend- 
6  by  the  courts  of  WeJtmin/ler-HaU,  and  there  was  no 
I  Wed,  nor  can  I  find  any,  of«fuch  amendments  made 
'trior  courts  (rf).  We  are  therefore  of  opinion  that  this 
falobje&ion. 

As 

^'ul.  Bdphtn  v.  CUrh\  Cro.  Jac.  64;  and  Corny*. v.  Kyneto^ib.  16*4. 
Vid    Aylfneortb  v.  Chad-well,  Cro.  Car.  38 
vid.  Smitby  v.  Harvard  y  Sir  T.  '  on.  41. 

There  feems  to  be  iome  confaGo  in  the  books  refpeding  the  opera- 
« thefe  two  ftatutes  and  the  other  £1  itutes  of  amendriient  and  jcrfai'.s. 
-t;  evidently  a  diftinition  in  the  penning  of  the  different  ftatutes  on 
wje& ;  fome  fpeaking  of  the  fupcrior  court*,  others  extending  to  in- 
courts  of  record,  The  ftatutes  8  Hen  6  *.  11  and  c.  15,  f peak  of 
e  King's  Judges"  "  The  King's  Juuices",  and  "  The  faid  Court*  (r) 
t  King."    The  ftat.   16.  and   17  Car.  i.  c.  8.  13  exprcfsly  confined 

Which  mean  the  fuperior  courts  at  rVeflmfo/lsr.    Dytr  $36,  a ;  Mcor 


;3 
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173$.       As  to  the  fecond  obje£Uon,  that  the  defendants  do  not ' 

K^^rKmJ  conclude  tljeir  plea  prout  patet  per  recordum.     Confident^ 

Mors*    that  this  is  particularly  afligned  as  one  of  the  caufes  of  de- 

Uuf1    murrer>  wc  think  this  is  a  good  objeftion,  though  it  might; 

'be  otherwifc,  upon  a  general  demurrer  (a)  as  being  only  • 

matter  of  form.    We  give  no  opinion  whether  it  was  ne»" 

ceflary  for  the  officers  in  this  cafe  to  (hew  that  the  precepr 

was    returned    (b)9  nor  whether  or  no  if  they  had  not 

fet  forth  the  return  but  had  relied  only  on  the  precept 

it  would  have  been  neceflary  for  them  to  have  concluded' 

prout  patet  per  recordum  (c),    But  we  are  all  of  opinion  that,. 

they  having  taken  upon  them  to  fet  forth  that  the  precept' 

was  returned,  they  ought  to  have  concluded  prout  patet  &cv 

In  none  of  the  cafea  or  entries  (d)  that  were  cited  to  fhew: 

that  the  pleas  did  not  conclude  in  this  manner  was  there  any- 

return  alleged,  and  therefore  thofe  cafes  and  entries  do  not" 

9  come  up  to  the  prefent  cafe.     It  is  Certain  that  if  a  fheriflF 

juftify  under  a  returnable  writ,  he  ought  to  fheW  that  the 

to  a&ioni  *'  m  the  courts  of  record  at  Wefminfier,  the  county  palatine  of 
Cbeflcr  or  Durham,  and  the  great  feffion»  in  Wales."  And  by  flat.  5  Geo.  1. 
f  13.,  where  a  verdict  has  been  given  in  any  aftion  "  in  any  of  bis  Majejlyt 
cruris  of  record1'  certain  defects  may  be  amended  after  a  writ  of  error 
brought.  Whereas  the  language  ufed  in  the  flat.  3a  Hem.  8.  c.  50., 
|8  Eli's*  (•  14;  %i  Jac.  I.  c.  13.,  and  4  &  5  An.  c.  16.  is  "  in  amy  court  of 
record."  But  notwithstanding  this  apparent  diftincjeion  in  thefe  different 
ftatut«t,  it  is  obfcrvable  that  Lord  Cn.  fi.  Gilbert  (Hift.  C.  B.  ill,  &c  ) 
daiTcs  them  chronologically,  and  fays  that  thofe  made  prior  t»  the  *i  Jot.  1. 
t-  13.  are  confined  to  the  court?  above,  and  that  that  ftatute  and  all  the  iub- 
l'<.queqt  ones  extend  to  all  conrtt  of  record.— With  regard  to  the  principal 
caJe,  this  determination  feems  perfe&lv  correct,  that  the  Mine  Law 
Court  could  not  amend  under  the  (cat.  8E6:  but  the  language  ufed  by  the 
Court  "  that  the  words  of  thefe  ftatutes  do  not  extend  to  inferior  courts/' 
fhould  (it  is  prefumed)  be  underftood  with  this  qualification,  that  the  inferior 
nurt  it/elf could  not  amen  J.  For  if  a  writ  of  error  be  brought  in  B  R.  from 
from  an  inferior  court  from  an  error  amendable  by  the  ftat  8.  Hen.  6~. 
there  feems  to  be  no  reafon  why  the  fuperior  court  fhould  not  amend  that 
error 5  the  words  of  the  ftat.  8.  H.  6.  c.  1 1.  are  not  "  in  any  adion  brought 
in  any  of  the  fuperior  courts,"  but  "  for  error  afligned  in  any  records  &c  no 
judgment  {hall  be  reverfed  &c.  but  the  Kings  Judges  Sec  may  amend  &c"— 
free  alfo  as  to  the  error  in  this  cafe,  Sberty  v.  Right,']  Mod.  30.  where  Lord 
Holt  faid,  "  Jf  a  writ  be  tefted  out  of  term,  yet  he  (the  flieriff  )  may  (afely 
execute  it.  but  lhT'jftamunr~tEaT  lues  it  out  cannot  take  advantage  of  fuch 
Writ."    Salk  700.  S  C. 

(a)  Vid.  4  ^  5^  •*•  16. 

(l>)  This  being  a  writ  of  execution,  it  feems  that  it  was  not  neceflary  to 
fkew  it  .returned.  See  Mountneyv.  Andrews,  Cro.  EIi'z.  137;  Hqet  cafe, 
if  Co,  90.;  and  Rowland  v.  Veale,  Coivp.  20; though  there  is  a  contrary  di&um 
>n  freeman  v.  Blrwett  in  Salk.  410.,  which  is  not  indeed  mentioned  in  the 
report  of  the  fume  cafe  in  Lord  Ray:n.  634. 

\c)  Scmb.  not;   Vid.  Alanfon  v.  Butler,  I  Lev.  ill. 

(d)  Vid  Lev,  Entr.  176,7  ;  107;  181;  %o6-9  and  Thomff.  Entr\  31  z  ;  3335 
&*. 
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writ  was  returned,  but  his  bailiff  or  officer  need  not:  and  fo    1738. 
it  is  exprefsly  laid  down  in  the  cafe  of  Briton  v.  Cole,  Salt,  uorxj  "  ( 
408,9*     But  whether  or  no  thefe  officers  muft  be  confidered   Mo*»* 
on   the  foot  of  the  (herifF,  as  being  the  immediate  officers  to  jJJek 
whom  the  Court  dire&s  the  precept  (a),  (as  was  infilled  on 
by  my  Brother  Eyre)  we  need  not  determine  at  prefent,  be- 
caufc  the  defendants  have  afltually  taken  upon  them  to  fet 
forth  the  return  in  this  cafe. 

It  was  laid  that  the  precept  and  return  in  this  cafe  are  only 
an  inducement  to  thejuftification ;  and  where  a  matter  of  re- 
cord is  infilled  on  only  by  way  of  inducement,  the  plaintiff  or 
defendant  who  infills  upon  it  need  not  conclude  prout  patet 
per  rexordum.     And  feveral  cafes  were  cited  to  this  purpofe, 
particularly  the  cafe  of  Wakes  v.  Briggs  reported  in  a  Salt. 
565.  and  5  Mod.  8  (£).    We  admit  the  rule,  but  we  think 
that  in  the  prefent  cafe  there  is  no  colour  to  fay  that  the  pre- 
cept and  return  are  only  matter  of  inducement ;  they  are  the 
▼cry  fubftance  of  the  plea,  and  the  only  matter  that  is  in- 
filled on  by  the  defendants  for  their  judication.    In  the  cafe 
of  Wakes  v.  Briggs,  which  was  an  a&ion  of  debt  on  an 
efcape,  the  judgment  and  execution  might  with  fome  pro- 
priety be  faid  to  be  only  inducement,  the  efcape  being  the 
gift   of  the  a&ion :  but  it  is  impoffible  to  think  that  my 
Lord  Ch.  Jufl.  Holt  fhould  fay  what  he  is  reported  to  have 
faid  obiter  in  that  cafe »  ".In  an  a&ion  of  debt  on  a  judg- 
ment tie  judgment  is  only  inducement,  and  therefore  the  plaintiff 
need  not  conclude  prout  patet  per  recordum.     If  the  judg- 
ment indeed  be  only  matter  of  inducement  in  an  a£Hon  of 
debt  on  the  judgment,  then  the  precept  in  this  cafe  may  be 
only  inducement ;  nay  it  will  be  impoffible  that  a  record  can 
be  infilled  on  in  any  cafe  whatfoever  but  it  muft  be  by  way 
of  inducement.     But  this  mult  be  the  miftake  of  the  re- 
porter (r),  for  Lord  Holt  could  not  fay  fo  abfurd  a  thing. 

(«)  Tf  this  had  been  only  a  writ  on  mefne  proccfo.  it  feems  that  thefc  offi*  / 
trs  (hould  have  (hewn  that  it  was  returned,  Utirke  v.  Atkins,  Tr.  14  Car., ,  ( 
Rd.  Air.  563.  //.  18  ;    and  Freeman  y.  Blrwctt,  I  Ld.  Raym.  634 ;    in  the        / 


cers  : 

a  Rd.  Air.  563.  m 

former  of  which  this  reafon  it  given,   "  Que  il  mefoie  eft  l'officer  que 
duiffoit  ceo  returner,  et  eft  come  vifcount  deins  ceft  jurifdi&ion."    v 
(A)  I  Ld.  Raym.  35,  S.  C. 

(<)  And  this  is  not  mentioned  in  the  report  of  the  cafe  in  SalhUov  Lord 

Raywmd. 


As 
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1738.        As  to  the  third  objection ;  We  are  of  opinion  alfo  that  it  is 
o^v-**j  a  good  objection  ;  for  though  an  officer. need  not  fet  forth  the 
Morse    proceedings  at  length,  and  though  he  may  juftif  j  under  an 
*Z""J    erroneous  procefs,  yet  he  cannot  unlefs  it  appear  that  it  was  2 
a  caufe  in  which  the  Court  had  a  jurifdi&ion.      As  for  exam- 
ple, it  has  always  been  holden  that  a  conftable  may  juftihr 
under  a  juftice's  warrant  in  a  matter  wherein    the  juftice  had 
a  jurifdiclion  (a)9  though  the  warrant  be  never  fo  faulty: 
but  that  if  a  juitice  of  peace  make  a  warrant  to  a  conflabie 
to  arreft  a  man  in  an  a£tion  of  debt,  fuch  warrant  will  not 
juflify  the  conftable,  becaufe  he  was  not  obliged  to  obey  ir, 
and   mull  take  notice  at  his  peril  that  it  was  in  a  matter 
concerning  which  the  juftice  had  no  jurifdi&ion  (£)• 

The  jurifdidion  of  the  Court  out  of  which  the  precept 
iflued,  under  which  the  defendants  juftified,  is  fet  forth  in 
the  plea  to  be  only  for  the  trial  of  all  aclions  ferfonal  twebini 
the  mines  and  miner*  of  the  /aid  forefl.  Now  it  is  not  fet 
forth  in  the  plea  that  the  fuit  any  ways  related  to  the  mines, 
nor  is  it  faid  that  the  defendant  was  a  miner  at  the  time  of 
the  aft'ton  commenced,  but  only  faid  that  he  was  a  miner  at 
the  time  when  the  precept  iflued,  which  he  might  be  though 
he  were  not  a  miner  at  the  commencement  of  the  fuit :  but 
unlefs  he  was  fo  then,  the  Court  had  no  jurifdi&ion  of  the 
plaint ;  and  nothing  is  to  be  prefumed  in  favor  of  an  in- 
ferior limited  jurifdi&ion  but  what  is  particularly  fet 
forth. 

As  to  the  fourth  objection ;  We,  being  clear  as  to  the 
three  firft,  need  not  give  any  opinion  upon  it.  That  the 
plaintiff  or  a  mere  ftranger  muft  fet  forth  the  proceedings  at 
length,  if  he  will  juftif y  under  them,  and  that  if  he  do  not 
the  plea  of  the  officers  who  join  with  him  is  alfo  bad,  was 
thoroughly  eftablifhed  in  the  cafe  of  Moravia  v.  Sloper  (f), 
and  the  authorities  which  were  there  cited.  But  the  only 
doubt  here  is  whether  Chrijlopher  is  to  be  confidered  as  a 
mere  ftranger,  it  being  faid  that  th*  faid  Chrijlopher  afted  as 
fervant  to  the  other  two  and  at  their  requeft  and  in  their  aid 
and  affiftance.' 

(a)  Vid.  Webb  V.  Bat  colour,  I  Ventr.  173. 

(b)  Vid.  Sbergold  v.  Holloivay,  %  Sir.  1002  ;  and  2  8ejf.  C*f.  N«.  100. 
{/)  Sup.  M.  IX  Ceo.  »./.  30. 

It 
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It  is  faid  in  the  cafe  of  Briton  v.  Cole  before  cited  that  the  1738/ 
Court  feemed  to  hold  "  that  if  one  come  in  the  aid  of  the 
)tficer  and  at  his  requeft  he  may  juftify  as  the  officer  himfelf 
may  do."  But  if  tnis  be  underftood  generally,  I  doubt  whe- 
tkt  this  be  law ;  for  a  diftin£Hon  (I  think)  ought  to  be  made 
between  an  officer  who  executes  a  civil  procefs  and  a  peace 
o&ctf  who  may  command  any  one  to  afljft  him*  '  But  how- 
ever, 15  there  is  no  occafion,  we  give  no  opinion  at  prefent 
en  this^xnnt. 

Nor  need  we  give*  any  opinion  on  the  fifth  obje£jtion,  that 
it  is  not  particularly  alleged  where  the  court  was  holden  &c : 
Wtwc  ait  rather  inclined  to  be  of  opinion  that  it  is  well 
enough  as  it  is,  anc)  that  there  was  no  occafion  to  fet  forth 
the  particular  place  in  the  fore  ft  where  the  court  was  holden. 

But,  by  reafon  of  the  three  firft  obje&ions,  we  are  all  of 
opinion  dot  judgment  ought  to  be  for  the  plaintiff." 


Ietitia  Hqdgskin,  ThomAs  Hodgskin,  and  Rich-  m.  n  o.  * 
ard  Pickworth,  again/}  Jojjn  Queenborotjgh.   noyTiouu 

k  COVENANT.    The  plaintiffs  fet  forth  an  indenture  if,  tpcovc- 
y  between  the  plaintiffs  and  one  Prifcilla  Brown  de-  ^n^nnot 
cafedand  the  defendant,  dated  the  iftof  May  1721,  where-  ccruS^c- 
by  the  plaintiffs  and  the  faid  Prifcilla  demifed  to  the  defen-  mifes  de- 
dfflt  feveral  barns  out-hqufes  (tables  and  other  buildings,  and  ^ndan? 
^ngft  the  reft  a  kiln,  and  feveral   parcels  of  land  with  plead  that 
their  appurtenances,  to  hold  from   the  25th  of  March  then  AeiiUintiff 
W  Fft  for  the  term  of  fifteen  years  under  the  rent  of  13/.  ^Jjfj Tacc- 
a year  payable  at  Michaelmas  and   Lady-day:  and  the  de-tion  accrued 
feadant  covenanted  to  keep  all  and  Angular  the  premifesinCT/"*'a',i 
pod  repair  and  to  leave  them  fb  at  the  end  or  fooncr  deter-££^,^£ 
fliuutioa  of  the  term.  audexpAUd 

him,  the 

.The  plaintiffs  then  fet  forth  that  the  defendant  entered  by  may^eply 
vinoe  of  the  faid  indenture  and  was  poffefltd  of  the  pre-  that  be  did 
ln*Vnd  that  whilft  he  was  fo  poffeffed  and  during  the^d*£ft*c 
c^&uuance  of  the  faid  demife,  v/z.,  on  the  ill  of  February  forma  &£ 
*<35te  perrqitted  and  fuffered  the  cowhoufc  and  barri  to-~?utt<>*n 


Wof  repair  and  feveral  other  parts  of  the  buildings  and*^™°  £ 

1 
intiff: 

the 


,,  not  repair- 

feK?tt»l  prexnife?  the  defendant  cannot  plead  an  expulfion  by  the  plaintiff  from  part* 
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1738.  the  kiln  in  particular,  (particularly  fpecifying  the  buildinj 
<**pv^»  and  the  repairs  that  were  wanting,)  and  that  he  permits 
Hodgskin  and  fuffered  all  the  faid  buildings  before  fpecified  to  rema 

*zai*f     auj  continue  fo  out  of  repair  to  the  end  and  expiration 
jorouch.  the  (aid  term,  and  left  the  fame  fo  out  of  repair ;  contra 
to  his  covenant  &c* 

The  defendant  pleaded  to  the  whole  declaration  that  I 
fore  the  fuffering  any  of  the  faid  premifes  to  be  fo  out  of  1. 
pair  as  in  the  declaration  mentioned  and  before  the  faid  1 
of  February  1735*  viz.  on  the  ift  of  May  1730  the  plai 
tiff  Leiitki  entered  into  the  faid  kiln  parcel  of  the  faid  pi 
1  mifes  fo  demifed  and  a  great  part  thereof,  to  wit,  one  h 
part  thereof  pulled  down  and  him  the  faid  defendant  fie 
the  faid  kiln  and  from  the  ufe  occupation  and  poffeffi 
thereof  expelled  and  amoved  and  the  faid  defendant  foe 
pelled  and  amoved  from  thence  to  the  end  and  expiration  < 
the  faid  term  held'out  &c ;  and  this  he  is  ready  to  verify  &< 

The  plaintiffs  replied  that  the  faid  Letitia  did  not  exp 
amove  and  hold  out  the  faid  defendant  from  the  faid  kilnar 
from  the  ufe  occupation  and  pofieffion  thereof  in  maniu 
and  form  as  the  faid  defendant  hath  above  alleged ;  coj 
eluding  to  the  country. 

The  defendant  demurred,  and  (hewed  for  caufe  of  di 
murrer  that  the  plaintiffs  by  their  replication  put  in  iffi 
matters  not  ifiuable  or  triable  by  a  jury,  and  that  the  repl 
cation  was  inefficient  &c  (*). 

Judgment  (b)  for  the  plaintiffi 

(«t)  The  cafe  was  argued  by  B—tU  Serjt.  for  the  defendant,  and  Draf 
Serjt.  for  the  plaintiff*.  1  he  former  contended  that  the  entry  and  pullil 
down  were  the  materia]  parts  of  the  plea,  and  fhould  therefore  have  bd 
traverfed;  and  that  the  matter  denied,. the  expaition,  was  only  a  cone! 
fion  of  law  from  the  entry  &c .  And  he  cited  i  R*l.  Abrt  040. «.  pi  i< 
Cberburnev  Rye,  Cto  kHz.  341  ;  Clbellv.  Hill,  I  Leon.  IIO;  II  Rep-  "> 
Alien  V.  Reeve,  cited  in  Ho  >.  70.;  Rajt.  175.  t,.;  RMmf.  E*tr.  i$i 
Brnvnl.  Enir.  \60.fl.  115  ;  and  Caritb  v.  Read,  Moor  4,4.  ForthepWl 
tiff  were  cited  Reynolds  v.  Buckle,  Hob.  X%6  ;  Roper  v  Lloyd  Sir  T.  J* 
I48;  *nd  Barber  v.  Flefiwetl,  Godb.  70.  . 

(b)^  I  he  reafons  riven  by  the  Court  do  not  appear  in  Lord  Ch.  ! 
9ViUes  j  *c  book ;  the  following  note  is  taken  from  Mr.  Tuft.  IV.  FortA* 
book—  J 

.   U  £  Lf  Ch«  J«ft This  is  an  aSion  of  covenant  on  a  deei 

inwhic  c  defendant  covenants  to  keep  certain  premifes,  of  vhichtl 

kiln  is «  in  repair  ;  the  breach  is  for  not  repairing  a  great  many  part 

a*  well  e  kiln.    The  defendant  pleads  one  plea  to  the  whole,  w».  *hl 
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the  plaintiff*  entered  into  the  kiln  and  expelled  the  defendant  from  the    1708. 
afe  and  occupation  thereof.     The  plaintiffs  reply  that  the  defendant  did      If*  • 
aot  expel  him  in  manner  and  form.    Now  th)»  is  certainly  a  matter  tra-  ^nr*s-' 
?erfable:  i£  crery  entry  and  pulling  down  he  an  expulfipp,  tfre  expulfion  Hodqskjw 
is  traTtrJable ;  modo  &   forma  put  the  whole  in  iflue.     A  man  is  only  oh-     againft 
liped  to  traverfe  a  material  part  of  the  pica;  the  expulfion  here  it  the  only  9^IEN"r 
hd  material  (  neither  the  entry  or  pulling  down  is  an  expulfion  (1).     ]fBpa°VOH. 
i?  had  been  for  not  repairing  the  kiln  only,  it  might  have  peen  an  excufe j 
tot  as  it  is  pleaded,  the  plea  is  no  anfwer  to  the  declaration  j  and  the  re* 
plication  is  good. 

The  other  Judges  were  a)fo  of  the  fame  opinion,*' 

!  

fi)  In  TayUr  v.  Co/*.  3  Darnf,  &  Eafi.  aoa,  (the  judgment  in  which  cafe 
«i»  affirmed  in  the  Exchequer-Chamber  on  error,  1  If,  ^«  «£#•  555-)  it 
*»  hoiden  that  U  trtfpafs  for  breaking  and  entering  the  plaintifr s  hooie 
id  expelling  him  there  from  the  breaking  and  entering  are  the  gift  of  the 
rcLa,  and  the  expulfion  only  matter  of  aggravation ;  that  therefore  a 
illation  as  to  the  breaking  and  entering  covered  the  whole  declara- 
w;  and  that,  if  the  plaintiff  meant  to  jnfitt  on  the  expulfion  as  making 
ct  defendant  a  trefpaffcr  ab  initio,  he  fl*°uld  infill  on  thaf  by  a  replication 
ci  new  affigoment.  f» 

William  Eaton  aeain/l  Robert  Southby. 
i  [Tt  10  &  11  Ceo  *.     RoJ.  1301,  ?.]  ,  Fcb!i«h, 

\  L  HE  opinion  of  the  Court  was  thus  given  by  Pleading 

4  thatA.&*- 

I    miles  Ld.  Ch.  Juft      «  Replevin  for  feventy  co<k$  or&JX 
,  locks  of  wheat  ta^cn  3  *  ft  July  1 736,  poffefleS 

*     Sec.  <wte- 

The  defendant  ayows  taking  them  becaufe  the  locus  in  na^tat.wi* 

q^o  confabs  ten  acres  of  land,  and  that  before  the  taking,  tofuffidem* 

|  w»>  20th  April  1736  the  defendant  was  feifed  of  a  mefluage  aV€n»«* 

1  wd  one  hundred  and  one  acres  of  land,  of  which  the  faid  *en  £**•**• 

■  *n*  were  parcel,  in  fee ;  and  that  being  fo  feifed  before  the  wT&c!L 

tw*  when  &c,  %o  wit,  the  fame  day  and  year  he  demifed  the  PJ«ding 
,  /*♦•••»-    that  corn 

«« cut  was  left  on  the  ground  until  it  was  fit  in  a  courfe  of  hufbancjry  to  be  carried  it 

macrt,  without  faying  how  long  it  rejnaincd  there;  the  reafonablcnefs  of  the  time 

k  Mj»cU*on  of  f»a  for  the  jury,  and  not  a  aueftion  of  law  for  the  Court. 

,     p'°ods  are  bound  by  the  delivery  of  the  fieri  facias  to  the  fheriff;  and  therefore  he 

fcuraortCthe  Wnt  notwithftand5n2thcdcathof  ^  party  afterwards  and  before  the 

fcTu if  ?Ve  of  *  tcnam  at  wiU  bc  dcter mincd  citbcr  bJ  hi*  d»*k  or  by  the  ad  of 
\  i   • '  ■    or  *"*  exccutor*  may  reaP tne  corn  lown  by  him. 

-And  therefore  the  cornfown  by  a  tenant  at  wHl  (who  died  before  harveft)  and  pur- 
"Wfequen*       r  Perf°n <aiUWt ** <*iftra*I,cd  ty  **  tadtordjGnr  rent  due  tp  hipi  from 

u-JJ^er  goods  taken  in  execution  can  be  diftrained  for  -  •*"?  Qu 
v*  m fl  *  adion  bc  rrfu  0,i  ?Crfonal  d5P«,d8ron  lhc  »  ?t  %  to  be  recovered  by  it, 


!     ?  M«i.  zej,  8vo.cdit.  S,  C. 
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1 738,9.  Cud  tenements  to  Thomas  Bunfiy  to  hold  from  thence  for  one 

u^v-*o  year  at  the  rent  of  1*5/.  a-year  payable  quarterly,  the  firft 

Eaton    payment  to  be  made  on  the  21ft  of  July  next ;  that  by  virtue 

So?t*my.  of  &*  faid  demife  the  faid  T.  Dun/by  entered  and  was  poffeff- 

*  ed ;  and  becaufe  31/.  c/-  of  the  faid  rent  for  one  quarter  due 

on  the  faid  2 1  ft  of  July  was  in  arrear  he  diftrained  the  faid  70 

copies  or  (bocks,  being  on  the  premifes,  for  the  faid  rent. 

The  plaintiff  pleads  in  bar  to  the  avowry  that  before  the 
time  when  &c,  to  wit,  /f.  9  Geo.  2.  one  Henry  Lajbtr  re- 
covered a  judgment  in  B.  C.  again  ft  one  G.  Sanders  for  a 
debt  of  200/.  and-  50/.  damages 5  and  that  afterwards,  to  wit, 
on  the  1 2th  of  February  9  Geo.  2.  a  fieri  facias  iffued  out  of 
the  faul  court  dire&ed  to  the  (heriff  of  Oxford/hire  to  Jevy  the 
fcid  debt  and  damages  on  the  goods  of  the  faid  G.  Sanders, 
which  writ  was  returnable  craftino  AfcenfioHis.  And  the  plain- 
tiff further  pleads  that  afterwards,  to  wit,  22d  March  then 
following  the  faid  writ  was  delivered  to  the  (heriff  of  Oxford' 
Jbire  to  be  executed,  and  afterwards  the  faid  G.  Sanders  died ; 
and  afterwards  and  before  the  faid  time  when  &c.  viz.  15th 
of  April  then  following  feven  acres  of  the  premifes  having 
been  fown  with  wheat  by  the  faid  G.  Sanders  in  his  lifetime 
and  the  faid  G.  Sanders  at  the  time  of  the  faid  (owing  having 
been  lawfully  poflefled  of  the  faid  place  &c.  as  tenant  at  will 
to  the  faid  Robert  (the  defendant)  and  alfo  at  the  time  of  his 
death,  the  faid  (heriff  before  the  taking  &c.  to  wit  on  the 
15th  of  April  then  next  feifed  and  took  in  execution  by  vir- 
tue of  the  faid  writ  the  faid  wheat  fo  growing,  and  afterwards 
and  before  the  time  &c.  viz.  23d  of  April  fold  the  faid 
wheat  to  the  plaintiff  in  further  execution  of  the  faid  writ, 
whereof  the  defendant  then  and  before  the  time  when  &c 
had  notice ;  and  that  the  plaintiff  being  fo  poflefled  and  en- 
titled did  fuffer  the  faid  wheat  to  grow  on  the  place  where  &c 
until  it  was  ripe  and  fit  to  be  cut 5  and  afterwards  and  be- 
.  fore  the  time  when  &c.  viz.  29th  of  July  next  the  plaintiff 
entered  into  the  premifes  in  order  to  cut  the  wheat  being 
then  ripe  and  fit  to  be  cut,  and  did  cut  the  fame,  and  made 
it  into  cocks  or  (hocks,  whereof  the  faid  feventy  cocks  were 
parcel ;  and  the  faid  cocks  or  (hocks  being' fo  cut,  the  plain- 
tiff fuflered  the  fame  to  lie  on  the  faid  feven  acres  until  the 
fame  in  a  courfe  of  hu(bandry  was  fit  to  be  carried  away  > 

and 
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and  die  faid  wheat  being  fo  cut  and  lying  on  the  premifes  1738,9. 
uuu\  it  was  fit  to  be  carried  away  according  to  the  courfe  of  u^vO 
\urfbandry,  die  defendant  of  his  own  wrong  took 'and  dif-    Eaton 
mined  the  fame  under  pretence  of  a  diftrefs,  the  faid  wheat  c/f"^ 
at  the  time  of  fuch  diftrefs  not  being  fit  to  be  carried  away  * 

according  to  the  courfe  of  hufbandry.     And  the  plaintiff 
further  faith,  that  at  the  time  of  the  laid  diftrefs  there  were 
other  goods  on  the  premifes  fufficient  to  anfwer  the  value  of 
the  fatd  rent;   and  avers  the  identity  of  the  wheat,   and  ' 
pray*  judgment. 

To  this  plea  the  defendant  demurs  generally ;  and  the 
plaintiff  joins  in  demurrer.  # 

And  fercral  obje&ions  {a)  were  taken  by  the  defendant 
to  this  plea. 

ifi3  That  it  is  not  fuificiently  fet  forth  that  G.  Sanders  was 
tenant  at  will  to  the  defendant. 

2diy9  That  k  ought  to  have  been  particularly  {hewn  how 
long  the  wheat  remained  on  the  land  after  the  cutting,  that 
the  Court  mfght  judge  whether  it  were  a  reafonablc  time, 
or' not. 

idly,  That,  G.  Sanders  dying  before  the  goods  were  taken 
by  virtue  of  the  fieri  facias,  the  execution  was  not  well  ex-    „ 
ecoted,  for  that  it  could  not  be  executed  after  the  death  of* 
die  party. 

4/M7,  That  though  the  corn  had  been  legally  taken  in  exe- 
cution, yet  that  it  being  fuffered  to  remain  on  the  land  was 
bole  to  be  diftrained  for  rent. 

As  to  the  firft  obje&ioh ;  we  are  of  opinion  that  h  is 

iifictently  fet  forth  in  the  plea  that  G.  Sanders  was  tenant 

at  will  at  the  time  of  fowing  the  corn  and  alfo  at  the  time 

tf  his  death.    If  this  indeed  were  otherwife,  it  would  be 

%  obje&ion  in  fubftance  and  not  form  only,  and  confe- 

<¥Hitly  might  be  well  taken  advantage  of  on  a  general  de> 

tttntr.    For  the  whole  merits  of  the  plea  depend  on  G. 

b*krh  being  tenant  at  will  &c  $  if  he  were  not  fo,  thte 

*Wc  plea  is  at' an  end.     But  pleas  mult  he  conttrued  ac- 

*riing  to  a  common  intent ;  and  a  man  mud  ftrain  indeed 
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t738,$J.  to  fay  that  this, pica  docs  not  plainly  intend  that  G.  Saruhrt 

C^v^o  was  tenant  at  will.     The  word  as  tenant  at  will  affords  no 

£aton   objection ;  it  being  the  conftant  method  of  pleading  that  2 

Sd?th»     man  waa  ^c^  m  hi*  demefne  as  of  fee.     The  other  words 

*  "  having  been"  we  think  likewife  well  f  nough.    The  word 

*«  being  (<?)"  would  have  been  the  more  common  expreffion: 

but  as  this  part  of  the  plea  relates  to  the  time  pad,  we  are 

•  of  opinion  that  the  words  w  having  been'*  are  more  proper 

than  the  word  «  being," 

As  the  diftin&ion  between  rf aland  perfonal  a&ions,  and 
that  a  replevin  is  to  be  considered  cither  as  a*  real  or  perfonal 
-  a&ion  according  as  the  defendant  (hall  happen  to  avow,  as 
is  laid  down  in  Finch's  Law*  p.  316.  (£),  and  in  fome  other 
books,  we  think  that  it  is  a  diftin£Hon  that  "will  appear  on 
examination  to  be  without  foundation.  For  an  a&ion  is 
either  real  or  perfonal  according  as  the  thing  to  be  recovered 
by  that  adion  is  either  real  or  perfonal ;  and  as  nothing  that 
is  real  can  be  recovered  by  this  a&ion,  be  the  recovery 
what  it  wil^  it  cannot  be  confidered  as  a  real  a&ion.  If 
the  nature,  of  the  defence  would  make  a  difference,  adioos 
of  trefpafs  wherein  the  title  of  land  \s  brought' in  queftion 
by  the  plea,  and  adions  of  debt  for  ferif  wherein  the  title 
of  the  land  may  come  in  queftion,  nay  even  aftions  of 
.debt  on  a  bond  againft  an  heir  where  riens  per  difcentis 
pleaded,  muft  be  confidered  a$  real  anions-,  which  yet  would 
be  moft  abfurd* 

As  to  the  fecond  objection,  that  it  otfght  to  have  been 
particularly  fet  forth  how  long  the  corn  lay  on  the  land  after 
it  was  cut,  that  the  "Court  might  judge  whether  it  w^re  a 
reafonable  time  or  not;  we  think  alfo  that  this  obje&ion 
will  not  hold.  For  though  it  is  faid  in  Co  Lit.  $6*  b.  that 
in  fome  cafes  the  Cour*t  muft  judge  whether  a  thing  be  rea- 

(a )  «c  Being**  has  been  holden  to  be  an  averment  even  in  criminal  pro- 
ceedings; JL  v.  Moor,  a  Mod.  1 18;  Jt.  y.  Boyall,  »  Burr.  83a;  and^«  T- 
Boots*,  %  Burr.  864.     See  M*ad  v.  Robin/on,  M.  1 1  G.  1.  pofi. 

(6)  It  is  obfervaMe  of  the  two  authorities,  referred  , to  by  /is^infup- 
port  of  hit  opinion,  that  M  a  replevin  lor  goods  diftrained  which  according 
to  the  nature  of  the  plea  mjniltercd  by  the  parties  groweth  to  be  either  a 
real  or  perfonal  plea,''  that  the  firft  /.  N.  B.  155.  to  160.  is  entirely  u\ent 
.  on  the  (ubjed,  and  the  other  4  H.  6.  30.  is  only  an  argument  of  counfel ; 
Cottefmore  who  ufed  it  not  being  appointed  a  Judge  until  1430.1  which  *M 
\  five  years  after  the  4  Htm.  5. 

fcnable 
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fonable  or  not,  as  in  oafe  of  a  reafonable  fine,  a  reafonable  1738)9. 
notice,  and  the  like,  it  is  abfurd  to  fay  that  in  the  prefent  i^*-v~*J 
cafe  the  Court  (a)  muft  judge  of  the  % eafonabdsnefs  i  for  if   Eaton 
fo,  it  ought  to  have  been  fet  forth  in  the  plea  not  only  hour  sJJJ!j5£T# 
long  the  corn  lay  on  the  ground,  but  likewife  what  fort  of 
weather  there  was  during  that  time,  and  many  other  incw 
dents,  which  would  be  ridiculous  to  be  inferted  in  a  plea,  / 
We  are  of  opinion  therefore  that  this  matter  is  fufficiently 
averred,  and  that  the  defendant  might  have  traverfed  it  if  he 
bad  pleafed ;  and  then  it  would  have  come   before  'a  jury, 
who  upon  hearing  the  evidence  would  have  been,  the  proper 
judges  of  it,  - 

Thirdly ;  As  to  what  we  faid  that,  the  party's  dying  before 
the  a&uii  execution  of  the  fieri  facias  by  the  fherifF,  the 
iheriS  could  not  take  the  corn  after  the  death  of  G.  Sanders, 
we  arc  of  opinion  that  the  law  is  otherwife.  As  to  what 
was  faid  in  anfwer  by  my  Brother  Eyri  that  it  has  been  hoi- 
den  generally  that  if  the  party  die  after  the  tefte  and  hefore 
the  return  of  the  writ,  the  writ  notwitfiftanding  may  be 
executed,  we  give  no  opinion  for  if  Q.  Sanders  had  die4 
before  the  writ  had  come  to  the  hands  of  the  fherifF  (£),  it 
might  have  admitted  of  fome  doubt.  But  we  think  that 
there  is  no  doubt  here,  it  being  exprefsly  alleged  that  the 

fieri  facias  was  delivered  to  the  fljwff  fcefore  the  death 

\ 

(«)  In  Aietcslf.  ▼.  Hall,  and  Appltim  v.  SxatttappU,  Tr.  it  G.  3.  and 
M.  wd  H.  13  G.  3.  B.  R.  where  the  queftion  was  what  was  a  reafonable 
teae  within  which  a  banker's  check  u>ould  be  prefented  for  payment  in 
L*&*,  fixne  of  the  Judges  laid  that  "what  was  a  reafonable  time  was  a 
<p£*ua  of  law  ;"  and  they  wifhed  the  jary  to  confidcr  a  check  prefented  * 

*u&a  a  reafonable  time,  if  prefented  on  the  day  next  after  that  on  which 
R  vu  given :  after  four  trials  however  the  verdid  of  the  jury  prevailed, 
fy  vbich  it  was  decided  that  the  plaintiffs  had  made  the  check  their  own, 
fy  oot  prtfentmg  i%  on  the  <Jay  when  it  was  given,  the  bankers  flopping 
payment  the  next  day. 

Bet  in  a  fobfequcnt  cafe,  Timdal  v  Brown,  1  D.  &  E.  t68.  Lord  Matit- 
inlaid  M  What  is  r*a/k**Ut  n*t'ut  (by  the  holder  of  a  bill  of  exchange  to 
tiA  drawer  or  indorfer  that  it  is  di  {honoured  by  the  acceptor)  is  partly  a 
$*ftion  of  fad  and  partly  a  queftion  of  law. "  So  in  Bed  v.  War  dell,  £. 
*)*i,  B.  C.  pip.  where  a  Cuftom  was  pleaded  that  the  inhabitant*  of  a  town 
i&ifat  walk  or  ride  over  certain  doles  of  arable  land  at  all  feafouable  times  < 
of  the  year,  it  was  niied  that  what  vta* a feafonabUtimt  was  partly  a"  queftion 
tf  fed  aad  y.irtly  of  law. 

(ij  It  appears  from,  the  cafe  of  Bra°*er  v.  Langjmead,  7  Durnf.  \&  £  10. 
^the  cafes  there  referred  to,  that  the  fheriff  might  have  proceeded  to 
^aie  the  writ  not wi^i (landing  the  death  of  the  party  before  it  came  to 
jj*  kvTifFn  hands;  for  the  goods  of  a  defendant  were  at  common  law 
Ka&i  from  the  telM  of  the  writ,  and  the  ftatute  of  frauds,  19  Car.  %.c,  3. 
/-  '*.,  which  ena&s  that  they  fluul  only  be  bound  from  the  delivery  of  the 
*"  is  the  IheruT,  only  relates  to  purchafcrs^  aud  not  to  the  defendant   - 

of 
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Hii.'i»G.a. Robert  Moone  on  the  Demife  of  Joseph  Fa$gi 


Devife  of  a  rT^ 

ferm  calicd   J.  HE  following  opinion  of  the  Court  was  delivered  by 

for  life,  re- 
mainder to      Willis  Lord  Chief  Juftice.     "  Eje&ment  of  lands  in  Caw- 

t£iuS£mfiU  and  Shermonbury  in  SuJP*  i  not  gui,ty  pleaded  5  and  a 
«  paying  to    fpecial  verdict  foundj  on  which  if  npw  comes  on, 

each  of  her 

C  m^D*        '*  WaS  found    that  thc  wh°lc  farn^  °f  wWch  thc  lcflof  °f 
socl ;  ifei-the  plaintiff  only  claims  a  moiety,  is  no/,  a-year  $  and  that 

therofthem  one  Sufannah  Morley  being  feifed  of  the  whole  in  fee  made 

viyo?tofUr"hcr  wiU  3d  March  ,676>  and  *c«by  devifed  the  fame  in 
have  the  le-thefe  words;  "  As  for  my  lands  in  Cqwfold  called  Gratwict 
JW  'r  B*  and  London  or  by  whatsoever  name  or  names  that  farm  is 
%ob  divM-lca,led'  or  fcn0*n*  I  givc  t0  my  fiftcr  Dame  Mary  Fagge  dur- 
ed  between  ing  her  natural  life,  and  after  her  deccafe  to  her .  daughter 
thefurvi-  Sufannah  Fagge,  paying  to  each  of  her  fillers  Elizabeth  and 
^fcaUArec-Wan*  fagge  500A  a-»piece  of  good  and  lawful  money  of 
die  before    England  ;  and  if  either  of  them  die,  the  funrivor  of  them 

the*eir»t0f  *°  *iave  *c  *e6acy »  anc*  **  t*ie  ^'d  Sufannah  Fagge  die,  I 
A.  for  * P  will  that  the  farm  be.  divided  between  the  furvivors,  and  ia 
ever ;—  pafe  all  three  daughters  die  before  their  mother,  I  will  it 
.^^defcend  to  thc  fight  heirs  of  Dame  Afary  Fagge  piy  fitter 
eachentit-  for  ever." 

led  to  a  That  Sufannah  Morley  died  without  ifliie  1 1  th  March  1 6 761 

the!f2n?inand  tIw*  Dame  Mary'FaggC)  fhen  wife  of  Sir  John,  Fagge, 
fee  on  the  was  her  only  filler  and  heir,  who  had  three  daughters,  Eliza- 
elluTT'  heth'  Mary,  and  Sufannah,  and  feven  fons,  Robert,  Vitus, 
furviving,r  James>  George,  Charles,  Thomas,  and  Jofeph.  That  after 
thrir  mo-    the  death  of  Sufannah  Morley,  Sir  John  Fagge  in  the  right 

inofofrth^  °*  *"«  W^C  cntcrc<*  an<*  was  fci^d  i%  the  right  of  his  wife 
fifter  (B.)  for  and  during  her  natural  life.  That  Sufannah  Fagge  died 
dying  be*   in  the  lifetime  of  her  mother  without  iffue,  vz.  on  the  7th 

Mid  their  of  Au&hP  l678,  That  Mar7  married  one  John  Spence  and 
legacies  had  iffue  John,  and  died  in  the  lifetime  of  her  mother,  viz. 
— so  if  the0n*  the  8th  of  OBobtr  1683.  That  Dame  Mary  Fagge  the 
oftheSe"  mP*er  died  on  the  23d  of  November  1687.  That  after  her 
vife  "  in  death  John  Spence  fon  and  heir  of  Mary  Spence  entered  into 
cafe  all      a  moiety  of  the  premifes  j  and  Elizabeth  Fagge  entered  upon 

before  A. 

(hen  to  A.'sheirft  &c"  had  not  been  added.—A-devife  to  A.,  he  paying  debts  or  a  legacy, 
•he  fee. 

the 
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fhe  other  moiety,  and  was  feifed  thereof,  and  being  fo  feifed   1738,9* 
afterwards  married  one  Philip  Gel/,  who  afterwards  entered  v^v**-J 
and  was  feifed  thereof  in  the  right  of  his  wife  Elizabeth ;    Moone 
and  being  fo  feifed  he  and  his  wife  by  indenture  jft  Septem*    F^e"£K 
krr  1713  covenanted  with  John  Cur/on  and  William  Fitzher*     agJrf 
bert  to  levy  a  fine  of  their  moiety  the  next  Michaelmas  term    H*a*«* 
to  the  ufe  of  them  and  the  furvivor  of  them  fpr  their,  lives     MA|U 
and  the  life  of  the  furvivor,  and  after  their  deceafes  to  the 
ufe  of  Charles  Fagge,  the  fifth  fon  of  Dame  Mary  Fagge, 
for  his  life*,  then  to  truftees  to  preferve  contingent  remain- 
ders-, then  to  the  ufe  of  James  Fagge  elded  fon  qf  the  faid 
Charles  and  the  heirs  male  of  his  body,  and  for  default  of 
fuch  iffye  to  the  ufe  of  the  fecond   fon  of  the  faid   Charles 
and  the  heirs  male  of  his  body,  and  for  default  of  fuch  iflue 
to  other  ufcs  mentioned  in  the  faid  indenture.     That  a  fine 
was  levied  accordingly  in  the  Michaelmas  term  following. 

That  after  the  levying  of  the  faid  fine  Charles  l4agge  hail 
a  fecond  fon  born,  by  nzrr\cJofepb.  That  Charles  F«gge 
died  12th  of  March  1714.  That  Mlizabeth  Gr// died  with- 
out iflue  nth  of  June  17 16;  and  Philip  Gell  17th  of  June 
1719;  after  whofe  death  Robert  Fagge>  elded  fon  of  D^me 
Marjf  entered  into  the  prerrdfes  in  qudtion,and  was  feifed} 
and  being  fo  feifed  29th  of  September  17 19  he  made  a  Jeafq 
to  Chriftiana  Heafeman  for  twenty-one  (<j)  years,  by  virtue 
of  which  fhe  entered  and  was  poffefled.  That  Jarues  Fagge^ 
theeldeft  fon  of  Charles y  afterwards  vi?.  \  jth  of  Oclober  1 730 
died  without  iflue ;  after  whofe  death  and  before  the  time 
when  &c  Jofepb  his  next  brother  entered  upon  the  faid 
CbrijHaoa  Heafeman  before  her  term  was  expired ;  and 
on  the  2d  of  Oclober  c  Geo.  3.  demifed  to  the  plaintiff  to 
hold  for  five  years  from  the  firft  of  Oclober  before  *,  by  virtue, 
of  which  demife  he  entered  and  was  poflefled  until  the  de- 
fendant Qhriftiana  entered  upon  him,  and  ejected  him. 

And  the  queftion  (b)  upon  this  fpecial  verdift  depends 
wholly  upon  this,  whether  Elizabeth  Fagge  (afterwards  Gell) 
took  a  fee-fimple  in  a  moiety  by  the  devife  of  Sufanndk 
Morley,  or  only  an  eftate  for  life  i 

(«)  By  confent  the  term  was  enlarged  for  five  years  by  rule  of  count. 
(*)  This  cafe  was  twice  argued,  by  Parker  King's  Sefjt.  and  D/aper  Scrjt. 
«*fa  plaintiff,  and  by  Melfidd  and  W^nn*  Serjeant*  fur  ih*  defendant. 


If 
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1738,9.      If 'die  took  a  fee-fimple,  judgment  ought  to  be  for  the 

U-^v-vj  plaintiff; 

Moonb  If  only  an  eftate  for  life,  for  the  defendant ,  for  then  up- 
f!^«  on  her  death  the  eftate  defcended  to  her  eldeft  brother  Roberi 
igaimft    (under   whom'  the    defendant    claims)    as    heir  to  Dam* 

Hease-  Mary  Fagge.  And  we  are  all  of  opinion  that  Elizabeth  tool 
an  eftate  in  fee*  * 

,  The  firft  queftion  that  wad  made  (and  to  be  fure  a  very  itch 
terial  one)  was  what  eftate  Sufannah  Fagge  took  by  the  dc- 
vife  to  her  j  becaufe  it  would  be  hard  to  maintain  chat  her! 
two  lifters  could  have  larger  eftateaihan  (he  took. 

- 

It  was  agreed  that  many  words  would  pafs  a  fee-fimple 
in  a  will  which  wouldjnot  be  fo  in  deeds,  if  the  intent  of  the 
teftator  plainly  appears.     But  it  was  infilled  that  the  words 
made  ufe  of  here  were  not  fufficieut  for  that  purpofe ;  for 
it  wa$  faid  that  it  is  here  found  that  Dame  Maty  Fagge  was 
heir  to  the  teftator,  and  confequently  her  eldeft  fon  Robert, 
under  whom  the  defendant  claims,  Was  heir  after  the  death 
of  his  mother  \  and  the  rule  is,  as  it  is  exprefsly  laid  down  in 
-the  cafe  of  Gardner  v.  Sheldon*  Faugh.  262, 3.  that  an  heir 
fhall  never  be  difinherited  except  by  exprefs  words  or  fuch 
as  have  a  neceflary  implication.     But,  if  this  rule  were  to  be 
taken  ftri&ly,  it  would  overturn  a  great  many  refolutions. 
I  might  mention  a  multitude  of  cafes  to  this  purpofe :   but 
I  choofe  rather  to  confine  myfelf  to  thofe  which  are  exa&Iy 
parallel  to  the  prefent.     If  a  man  devife  an  eftate  to  another 
paying  his  debts  or  paying  a  certain  fum  in  grofs,  the  devifee 
takes  a'fee-fimple.     It  was  indeed  formerly  a  doubt  whether 
or  no  he  took  a  fee-fimple  unlefs  the  fum  devifed  exceeded 
the  annual  value  of  the  eftate.     But  it  has  been  long  fet- 
tled that  fuch  devife  gives  a  man  a  fee-fimple  wfrhoyt  any 
regard  to  the  quantum  of  the  debts  or  of  the  fum  devifed  to 
be  paid  and  the  value  of  the  lands. 

And  fo  it  is  exprefsly  held  in  Co.  Lit.  9.  b\-  3  Co*  21.  0 ;  # 
Bora/Ion's  cafe ;  6C0.  16.  a  ;  Cottier's  cafe ;    Cro.  El'tz.  37k 
S.  C.  Bendlow  37  ;    Cro.  £liz.  205  5    Welloch  and  Hamond; 
1  Rot.  Abr.  834.  pi.  5;  Cro.  Jac.  527  /  the  cafe  of  Spier  v. 
Spicer;    Cro.  Jac.  599;    Greeve  v.  Dcwelli     2  Mod.  25* 

*    •  Rud 
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Rftdv.  Hatton  %  and  in  many  other  cafes  {a).     And  the  rea- 
son which  is  given  for  it  in  6  Co.  and  in  feveral  other  books  is 
that  every  devife  muft  be  taken  to  be  intended  by  the  devifor 
to  be  for  the  benefit  of  the  devifee ;    whereas  if  he  (b)  be 
obliged  to  pay  the  debts  of  the  devifor  or  a  certain  fum  in 
grots,  if  the  devifee  ihould  happen  to  die  before  he  can  raife 
the  money  out  of  the  profits  of  the"  eftate,  if  he  were  only 
to  take  an  eftate  for  life  he  would  be  damnified  and  not  be* 
oefited  by  this  devife.     But  if  Vaugbatfs  rule  were  to  hold, 
there  would  be  an  end  of  this  way  of  reafoning,  and  all  thofe 
cafes  muft  be  overturned.     For  though  this  expreffion  of 
pacing  the  debts  &c  makes  it  hfghly  probable  (c)  that  it  was 
the  deviSor**  intention  that  the  devifee  fhould  have  an  eftate 
in  fee,  yet  k  is  very  far  from  being  a  ntctffary  (d)  implication. 
For  in  many  of  the  cafes  the  money  devifed  to  be  paid  was 
not  near  the  value  of  an  eftate  for  life  in  the  premifes,  and 
therefore  it  was  poffible  that  the  teftator  might  intend  that 
he  tfrtraJd  only  have  an  eftate  for  life,  becaufe  he  might  fell 
that  eftate  immediately)  and  then  he  would  be  fure  to  be,  a 
gainer  by  the  bargain.     But  as  this  is  a  foreign  and  not  a  na* 
rural  conftru&ion,  it  has  been  always  rejected.     However 
thefe  cafes  fhew  that  my  Lord  Vaugharis  rule  is  not  right. 

But  the  rule  is  that  the  intent  of  the  teftator  ought  to  ap- 
pear plainly  in  the  will  itfelC  otherwife  the  heir  (hall  not  be 

(«)  Sec  the  cafes  collected  in  8  Fin.  Mr.  222.  fcc.  "  DtvifT  S.  a.— See 
vfaBcdd&y  v.  L*j>pingwUy  3  Burr,  I  $33 ;  -Frogmerton  v.  Holyday,  \  BL  Rep, 
537,  and  3  Bmrr*  I$l8;  Goodrjgbt  y.  AUim,  x.  BL  Rep.  IC41 ;  toveacret  v. 
BBfktCowp.  3  {2,  Do*  d.  Palmer  V.  Richards,  J  Durnf.  &  R.  356;  Doe  d, 
Mty  v.  hVo«db*vfey  4  D.  tf  R.  89 ;  Goodrigbt  d.  Babrr  v.  Stacker,  5  D .& 
I  13;  Amdrrw  V.  Soutbonfo,  ib.  292 ;  Doe  d.  Willy  v.  HJmei,  8  D.  \Sf.  K.  I  ; 
vA  JenkJaj  V.  Jenkins,  Mich,  26  Gee.  2.  C.  B  /«/?.— But  this  rules  docs>  not 
afpky  to  the  cafes -where  am  eftate-tail  is  given  to  the  devifee;  Dm  d.  Han/on  v. 
FyUti,  Covf.  833,  and  Denmd.  Slater  V    Slater 9  5  D.  to*  R.  33$. 

(I)  fiat  the  devifee  does  not  take  a  fee  where  the  charge  is  nrt  on  the 
rfatc  in  his  hands ;  as  where  the  devife  was  to  A.  '•  after  payment  of  my 
jjfi  debu  and  funeral  ezpences."  Dtnd  d.  Moor  v.  Mellor  5  D.  15*  E.  538 ; 
iod6i).  UT  R.  175. 

\c)  Id  Reed  v.  Hatton,  %  Mod.  26".  the,  Court  faid  "  If  there  be  a  devife  to 
wtupoo  condition  to  pay  a  lum  of  money,  if  there  be  a  foJpbilHy  of  a  lofs, 
tae$n  not  very  probable  that  the  devifee  may.be  damnified,  it  (hall  be  coo- 
fined  a  fee;  and  fuch  ennftru&ion  hath  been  always  allowed  in  wills." 

'/)  See  alfo  Goodrigbt  v.  Alt)n,  2  BL  Rep.  IC41.  where  De  Grey  Chief 
\A\ct  faid  the  defendant  muft-  take  a  lee  *  by  implication,  not  indeed  a 
**f*ry  implication,  ftridly  and  mathematically  fpeaking,  but  f<>  far  necef- 
*!>«*  clearly  arifes  from  the  reasonable  couftxu&ioo  of  the  will." 


Moo  we 
dem. 

%Fagce 
agmwji 

HeA5f> 

MAM. 


difinherited 
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1 738,9.  difinherited.  Upon  the  ftrength  of  thcfc  cafes  it  is  plain  thar 
v-^-v^O  Sufannaby  if,  fhc  had  outlived  her  mother,  would  have  taker-.; 
Moone    a  fee-fimple  by  this  devife;  the  money  which  (he  is  dhre&ed 

rlnat    to  P,!7  being  (as  lt  *6  f<>u»d  by  the  fpecial  verdidl)  near  ten 

awji     times  the  animal  value  of  the  eftate. 

*AK'  As  to  the  obje&ion  drawn  from  the  fubfequent  words 
"  if  fie  die  the  farm  to  go  to  her  filters,"  we  think  it  is  of  no 
weighty  for  thefe  words  muft  be  intended  to  mean  "  if  (he 
die  before  (he  has  paid  the  legacies."  Thefe  words  are  {wice  • 
made  ufe  of  in  this  claufe  *,  and  in  the  firft  part  of  it  they 
will  not  bear  any  other  conftru&ion,  where  it  is  faid  c«  if  ti- 
tter of  them  die  the  furvivor  of  them  to  have  the  legacy  -," 
for.it  could  never  be  intended  that  after  the  legacy  paid  nei- 
ther of,  them  (hould  make  ufe  of  the  money  until  it  was 
feen  which  of  them  was  entitled  to  it  by  furvivorfhip.  And 
in  this  place  it  would  be  abfurd  to  fay  that  if  (he  lived  to 
pay  her  filters  their  legacies  and  thereby  became  a  purchafer 
of  the  eftate,  yet  that  (he  (hould  have  it  only  for  life.  We 
think  therefore  that  thefe  words  afford  no  reafonabje  objec* 
tion. 

Taking  it  therefore  for  granted  that  Sufannah  took  an  eC 
fate  in  fee,  the  next  queftion  is  what  eftate  her  lifters  Eliza- 
beth  and  Mary  took  on  her  dying  before  the  payment  of  their 
legacies.  And  if  the  words  of  the  will  had  gone  no  farther 
than  that  in  that  cafe  the  farm  (hould  be  divided  between 
them,  yet  we  (hould  have  thought  that  they  would  have 
K  taken  a  fee.  For  it  is  plain  that  the  teftatrix  intended  that 
they  (hould  haye  the  fame  intereft  in  it  as  Sufannah ;  and  it 
is  given  to  them  in  lieu  of  their  legacies  which  they  might 
haye  difpofed  of  as  .they  pleafed ;  and  therefore  it  is  higl  ly 
reasonable  that  they  fliould  have  the  fame  power  over  tlic 
eftate. 

But  if  there  were  any  doubt  on  thefe  words,  we  think 
that  the  fubfequer.t  words  "  in  cafe  all  three  daughters  die 
befcre  their  mother  that  it  (hall  defcend  to  the  heirs  of  the 
mother"  have  put  it  beyond  all  difpute,  and  plainly  (hew  the 
intent  of  the  teftatrix, .  For  if  (he  intended  that  the  daugh- 
ters (hould  be  only  tenants  for  life,  and  confequently  that  it 
fliould  go  to  the  heirs  of  the  mother  whether  the  daugl iters 
died  before  their  mother  or  not,  it  would  have  been  moil 
abfurd  lu  her  to  fay  that  it  (hould  go  to  the  heirs  of  the 

mother 
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mother  in  cafe  the  daughters  die  before  her.     Unlefs  therefore  1 738, 9. 
thefe  words  are  reje&ed  (which  to  be  furc  they  cannot)  thry  U"*rsJ 
plainly  exclude  any  fuch  conftru£tion  that  the  teftatrix  in-  Moon* 
tended  them  only  an  eftate  for  life,  even  though  they, out-    p^oj 
lived  their  mother*  qa-.nji 

And  this  is  exa&ly  agreeable  to  what  is  faid  by  Saunders  I"A,«* 
at  the  end  of  the  cafe  of  Purefoy  v.  Rogers^  2  Saund.  388.    MA** 
It  is  not  indeed  the  point  as  adjudged  there  :  but  Saunders 
▼as  a  very  great  man,  and  his  reasoning  in   that  cafe  is  I 
think  unanfwerable.     The  words  there  were,  a  man  gives 
the  inheritances  of  his  lands  to  his  wife  for  life  and  then  to 
kifon  after  his  mother's  life,  and  if  he  die  before  he  comes 
to  the  age  of  twenty-one  years,   then  he  gave  the  inheri- 
tances of  his  lands  after  his  wife's  life  to  his  own  heirs  for 
oct.   The  words  are  exa£Hy  parallel  to  the  prefent ;  and 
Sounders  argued  that  by  the  words  "  if  he  die  before  twen- 
ty-one, then  the  eftate  mould  go  to  his  own  heirs,"  he  mult 
mean  that  "  if  he  lived  to  be  twenty-one,  it  mould  not  go 
to  his  own  heirs/'  but  that  the  fon  mould  have  an  eftate  in 
1  fee.    It  was  faid   indeed  in  the  prefent  cafe  that  the  word 
"  inheritance"  was  in   that  devife,  which  vi  termini  carries 
1  a  fee ;  but   Saunders  did  not  take  notice  of  this ;  and  it  is 
plain  no  argument  could  be  drawn  from  it,  becaufe  the  tef- 
tator  ufed  the  very  fame  word  when  he  gave  the  eftate  to  his 
wife  only  for  her  life. 

The  (Irongeft  authority  that  was  cited  againft  this  con- 
Im&ion  in  the  argument  of  the  prefent  cafe  was  the  cafe  of 
Ptfjwood  v.  Cooke,  Cro,  Eliz.  52  (aj>  where  a  man  gave 
three  mefluages  to  his  wife  for  life,  and  then  the  remainder 
°f  one  of  them  to  his  fon  and  his  heirs,  of  another  to  her 
^ghter  and  her  heirs,  and  of  the  third  to  another  daught- 
er and  her  heirs,  and  if  any  of  them  died  without  iffue, 
then  the  furvivors  mould  enjoy  totam  illam  partem  equally 
to  he  divided  between  them  j  where  it  was  held  that  thefe 
*°rds  gave  only  an  eftate  for  life  to  the  furvivors.  If  I 
had  been  to  give  my  opinion  on  that  cafe,  I  own,  (as  I  am 
**  prefent  advifed)  I  fhould  have  thought  otherwife.  But 
taking  it  to  be  law,  there  are  no  fuch  words  there  as  are  in. 
Ac  prefent  cafe  "  if  all  three  die  before  fuch  a  time,"  that 

then 

*    (a J  3  Leon.  1 80.  by  the  nunc  of  Putnam  and  Cooi's  cafe. 


MAN. 
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1738, 9.  then  it  fhould  defccnd  to  the  right  heirs  of  the  devifor,  which 
U*"W»J  are  the  words  on  which  we  principally  rely  in    the   prefent 
Moonk    cafe.     There  was  an  argument  made  ufe  of  on   both   fides 
Fa°£oe    fr°m  l^c  P^011*11?  °f  *h*s  claufe  in  the  will 5  on  the  one  fide 
*rjinp     it  was  faid  that  when  the  teftatrix  intended  to  give   only  an 
IIka^e-  eftate  for  life  flie  has  given  it  by  exprefs  words,  for  (he  de- 
*AM      vrfes  the  eftate  exprefsly  to  Dame  Mary  Faggi  for  her  life; 
and  on  the  other  fide  it  was  faid  that  when  fliQ  intended  a 
fee  fimple  (he  has  done  it  by  proper  words ;  for  (he  has  given 
it  exprefsly  to  the. right  heirs  of  Dame  Mary  Fagge.     But 
as  this  argument  is  equally  ftrong  both  ways,  it  proves  no- 
thing at  all.  N 

But  for  the  other  reafons  which  I  have  already  given  we 
are  all  of  opinion  that  Elizabeth  and  Mary  took  eftates  in 
fee  upon  the  contingencies  of  their  furviving  their  mother 
and  of  their  filter's  dying  before  (he  paid  their  legacies, 
both  which  contingencies  happened 5  and  therefore  we  are 
of  opinion  that  judgment  mud  be  given  for  the  plaintiff  faj.w 

(a)  The  following'  private  Bote  was  added  in  Lord  Chief  Juftice  Wilhi* 
book: 

M  It  it  faid  in  Cro.  Car  369.  and  agreed  by  the  whole  Court  in  the  cafe 
of  Spirit  v  Bame  that  th-  words  in  a  will  which  disinherit  an  heir  ought 
to  have  an  apparent  intent  and  not  to  be  ambiguous  and  doubtful,  and  that 
the  intent  ought  to  be  colle&ed  out  of  the  words  of  the  will,  and  not  from 
any  foreign  intendment  or  averment.  And  there  is  the  fame  declaration 
by  the  Court  in  the  cafe  of  Wilkimfon  v.  Merrylani,  Qro.  Car.  450  ;  which 
is  exactly  agreeable  to  the  rule  which  I  have  laid  down  in  this  cafe,  and 
(hews  that  the  rule  laid  down  by  Vaugban  in  the  cafe  of  Gardner  v.  Skid* 
is  a  new  notion  of  hi$,  and  not  the  ri^ht  rule." 

-The  judgment  (above  given)  was  affirmed  in  error,  M.y$ 
Geo.  2.  B.  R.  after  three  arguments  at  the  bar.— In  addition  to  the  pointf 
difcuffed  in  the  Common  Pleas,  another  objection  was  taken  in  B.  R.  hj 
the  plaintiff  in  error,  that  the  judgment  was  erroneous  becaufe  it  was  a 
j  ttdgment  for  a  divided  moiety,  whereas  the  two  lifters  Rlixabttb  and  Mary 
*  ere  tenants  in  common,  and  therefore  the  judgment  ought  to  have  been 
for  an  undivided  moiety. 

But  the  Court  anfwered  this  by  faying  that  it  did  not  appear  that  they 
wire  tenants  m  common  at  the  time  of  bringing  the  ejectment,  but  that 
on  flie  contrary  it  appeared  that  the  heir  of  Mary  entered  into  one  moiety, 
and  the  leflor  of  the  plai  tiff  into  tfce  other  for  which  the  ejecrment  waj 
brought.  But  even  admitting  that  the  leffor  of  the  plaintiff  was  a  tenant 
in  conmon,  they  laid  there  was  no  weight  in  the  objection,  far  that  one 
tenant  in  common  could  not  crcare  a  feverance  by  ad  ion,  and  that  a  judg- 
ment to  hold  in  Severalty  would  make  no  divifion.— M$.  CtdL  Wittts  Chitf/ 
Juftice.— -And  vid.  7  Mod.  433.  o<St  e<jL 
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Thomas  Cornish  againft  Walter  Boutho.      zrH{fz\%' 

May  %%&. 

«  /""•  ASE.     The  firft  count  is  on  a  promifory  note  for  The  plain- 
ly 7/.  i*t.  dited  the  lath  of  J///j  1736,  figned  by  the^jjg 
defendant,  payable  to  the  plaintiff  or  order  on  demand,  for  fory  note*" 
value  received.     The  fecond  count  is  the  fame  5  but  it  goes?!ve& to 
on  and  lays  that  before  the  figning  of  the  note  laft-mentionedS^/am* 
it  was  then  and  there  agreed  by  and  between  the  plaint  iff  and  allege* 
and  the  defendant  that  in  cafe  the  faid  Walter  (the  defendant)  £at  ***<*• 
&ou\dimv  the  malt  expended  in  his  dwelling-houfe  for  the^g*^ 
three  years  next  enfuing  of  the  plaintiff,  then  the  note  laft-it  wu 
mentioned  was  to  be   void;  and  the    faid  plaintiff  was  to*£rccd£c* 
fenre  the  defendant  in  the  fame  manner  as  the  reft  of  the  that  if  the* 
cuftomersof  the  plaintiff ;'  and  the  plaintiff  avers  that  fince  defendant 
the  making  of  the  laid  note  the  defendant  hath  expended  *JJ[" JJjV 
great  quantities  to  wit  100  quarters  of  malt  in  his  dwelling-  tiff  air the  * 
fcoufe,  and  that  the  faid  defendant  *}id  not  buy  the  faid  maltmalt  tx: 
fo  expended   or  any  part   thereof  of  the  faid  plaintiff,  but  nj^dwelu 
oegte&ed  fo  to  do.  jng-houfc 

There  were  likewife  two  other  counts,  which  were  not  Ltc  ihould 
material  to  the  point  in  queftion.  be  void  j 

averring' 

The  defendant  to  the  firft  third  and  fourth  counts  pleaded  fcndam  had 
tic  general  ifliie  that  he  made  no  fuch  promife,,   and  iffue)«p«nded  * 
»  joined  thereupon  ;  and  demurs  to  the  fecond,  and  affu?n»  Entity  of 
forcaufe  of  demurrer  that  the  plaintjffthath  not  {hewn  in  malt  &c  but 
fe  declaration  that  he   from  the  time  of  making  the  faid£*dnot. 
agreement  did  ufe  and  exercife  the  trade  and  bufinefs  of  a  0f  "lfeplain- 
maltfter,  and  was  ready  and  willing  to  fell  and  deliver  to  tiff: 
tk  faid  Walter  iuch  malt  as  he  the  faid  Walter  expended  in  ~0^cld 
tos  dwelling-houfe  from  the  time  of  making  the  faid  agree- demurer* 

acnt  until  the  day  of  obtaining  the  original  writ.  becaufe  the 

'  notejform- 

tl       •••/*...       .      1  e.d  no  part 

lhe  plaintiff  joins  m  demurrer^  ©fthcagrec- 

ment,  or  at 

tiufj  Serjt.  for  the  defendant  agreed  that  in  the  cafe  of  jj^f 
nmtual  proniifes  there  is  nboccafion  for  an  averment  of  mu-  agreement 
raal performances,  as  is  held  in  1  Sound.  ?2o;   1  Lev.  274;n,u5.be  . 

"tyuadefeazance,  and  then  if  the  defendant  would  take  advantage  of  it  he   fhoul4 
«w  \kt  performance  on  his  part. ' 

L  and 
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*739*    "^  *c  ca^c  °f  Blafhwell  v.  .Ngfc  ^  -flf.  9  Gw.  1.  B.  R « 

^■v^O  but  he  infilled  that  this  was  part  of  the  agreement  and  th< 

Cornii*  only  consideration  that  appeared  for  the  note  \  and  that  there 

Bolunu)    ^orc  ^  P^nt*ff  ought  to  have  averred  that  he  wa9  ready  arn 

willing  to  have  performed  fo  much  of  the  agreement  as  wa 

neceffary  to  be  done  on  his  part,  and  that  the  defendant  re 

fufed  to  perform  his  part  of  the  agreement ;  and  for   the 

purpofe  he  cited  Lnmtfs   cafe,    5  Co.  23.  b.  s    3  Lev.  319 

Keech   v.  Knight ;    and  1  Lutw.  490.     He  likewife  infiftec 

that  the  plaintiff  ought  to  have  averred  that  it  was  the  farm 

dwelling-houfe  that  the  defendant  lived  in  at  the  time  of  tin 

agreement  \  and  for  this  he  cited  Cro.  Jac.  235. 

Draper  Serjt.  contra  admitted  all  the  cafes,  but  faid  thai 
they  were  all  diftinguifhable  from  this ;  for  that  here  th< 
agreement'  is  no  part  of  the  note,  and  the  a&ion  is  founded 
merely  on  the  note  ;  the  reft  therefore  ought  to  be  reje&e<j 
as  furpltifage,  or  at  moft  the  agreement  can  be  confiderecj 
only  as  a  defeazance,  and  therefore  if  the  defendant  will  take 
v  any  advantage  of  ithemuft  (hew  the  performance  on  his 
•part}  and 

,*  Of  this  opinion  were  The  whole 'Court  \  and  to  the  othei 

objection,  to  which  no  anfwer  was  given  by  Draper,  I  an- 
fwered  that  the  averment  is  as  certain  as  the  agreement,  foi 
it  does  not  mention  any  particular  dwelling-houfe. 

So  judgment  was  given  for  the  plaintiff/9 
(a)  Via.  8  Mod.  106 ;  and  1  Str.  535. 


AfayajS.  Hugh  Mucklestone  againji  Catherine  Thomas 
Executrix  of  John  Thomas. 

^^dccr>f0VENANT- Thc  p,aintiff  fcts  forth^n  indcnture 

to  put  a  V>  dated  iftof  February  1720  between  the' plaintiff  and 
tiou£emrc-Jobn  Thomas,  whereby  the  plaintiff  let  unto  John  Thomas his 
thTiftof*  ^ccutorsadminiftrators  and  affign  sa  meffuage  or  dwelling- 
June, 

"  5000  Hates  being  found  allowed  and  delivered  by  the  leflbr  towards  the  repair",  and 
afterwards  o  keep  it  in  repair  during  the  term. 

The  lefTor  afligned  a  breach  for  not  keeping  in  repair  after  the  ift  of  Jane :  held  no 
plea  to  fay  that  the  leflbr  had  not  mfter  maki*r  the  leak  found  allowed  and  delivered  the 
flat*  &c. 

houfe 
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We  firuate  lying  and  being  in  Ofweflry,  together  with  all    1 73$* 
fcrathoufes  buildings  &c  thereto  belonging  from  the  fir  ft  of  u^vW 
4tsy  then  next  for  twenty-one  years  under  the  yearly  rent  of  Mmi«* 
19/.  payable  half-yearly,  the  firft  payment  to  begin   at  Mich-    \££2 
elms  then  next.    And  the  faid  John  Thomas  covenanted  for  Thomas 
fUmfelf  his  heirs  executors  and  adminiftrators  with  the  plain- 
tiff his  heirs  executors  adminiftrators  and  affigns  that  he  the 
HJohn  Thomas  his  execute  s  and  adminiftrators  and  every 
I  d  them  ihould  on  or  before  the  firft  day  of  June  next  en* 
firing  the  date  of  the  faid  indenture,  or  fooner  if  poffible, . 
at  his  and  their  own  proper  cofts  and  charges  repair  amen4 
and  put  the  faid  meffuagc  or  dwelling-houfe  and  all  other  the 
bailings  thereby   granted   in    fufficient  tenantable  repair, 
5000  fates  being  found  allowed  and  delivered  on  the  faid  pre*   * 
mijfes  bj  the  /aid  Hugh   Muckleftone  his  heirs  and  affigns  for 
vdtooards  the  repairing  thereof  t  and    all  And  Angular  the 
tid  premifes  being  fo  well  and  fufficiently  repaired   and 
1  amended  ihould  and  would  from  time  to  time  and  at  all  times 
\  during  the  continuance  of  the  faid  indenture  of  dcmifij  main* 
I  tain  Atftain  and  keep  at  his  and  their  like  cofts  and  charges, 
)  aid  at  the  end  of  the  faid  term  or  fooner  expiration  thereof 
I  fliould  fo  leave  and  yield  up  the  fame  to  the  faid  Hugh  Muc- 
\  to/lone  his  heirs  and  affigns  (fire  excepted),     That  the  faid 
!  fanThomas  on  the  faid  firft  of  May  entered  by  virtue  of 
1  the  Cud  demife  and  was  poflefled  until  his  death  %  and  on  the 
)  firft  of  April  1734  made  his  will  in  writing  and  appointed 
I  the  defendant  fole  executrix ;  and  afterwards  to  wit  on  the 
;  /th  of  April  1734  died  poflefled  of  the  faid  mefluaec  &c ; 
and  the  defendant  as  executrix  to  him  entered  into  the  faid 
meffuage  &c  and  was  and  ftill  is  poflefled  thereof,  the  plain- 
tiff being  feifed  of  the  reverfion.     And  he  the  plajntiff  avers 
that  no  part  of  the  premifes  was  or  Is  confumeel  or  impair? 
ed  by  fire ;  and  though  the  plaintiff  hath  well  and  fufficiently 
performed  &c  all  the  covenants  and  agreements  in  the  faid 
indenture,  the  plaintiff  in  fa&  fays  that  the  defendant  being 
pofleffed  of  the  premifes  as  aforefaid  after  the  death  of  John 
^Tfcoma/,  to  wit,  on  the  firft  of  Max  1737  <nd  from  thepee 
until  the  fuing  out  of  the   original  Writ  fuBered  the  {bid 
meffuage  ficc  to  be  very  ruinous  and  not  in  fun^cient  tenant*    . 
able  repair  for  want  of  neceffary  amendments  and  repairs  % 
againft  the  form  of  the  indenture  ice ;  and  that  therefore 
the  defendant  hath  not  performed  the  covenant  &c.  but  hath  ' 
broken  the  fame.    Damage  100/. 

h%  Thf      1     ' 
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1739;        The  defendant  pleads  that  the  plaintiff  hath  nol  at  an f 
twte  Jtnce  the  making  of  the  /aid  indenture  hitherto  found  al- 
lowed and  delivered  on  the  (aid  demifed  premifes  or  any  pan 
thereof  5000  Dates  for  and  toward*  the  repairing    thereof; 
Tmoma*.  and  this  he  is  ready  to  verify  &c. 

The  plaintiff  demurs  generally  5  and  the  defendant  joins) 
in  demuirer. 

Draper  Serjt.  for  the  plaintiff.     Booth  Serjt.  for  the  de- 
fendant. 

• 

It  was  faid  for  the  plaintiff  that  the  word  "  being"  im- 
plied that  the  plaintiff  had  provided  at  the  time  of  the  in- 
denture 5000  dates,   otherwife  the  expreflion    would   hare 
been  "  being  t»  be  found".     That  if  the  words  would  not 
admit  of  this  conftru&ron,  yet  that  finding  the  dates  could 
not  be  confide  red  as  a  condition  precedent,  but  as  a  mutual 
covenant;  and    if  fo,  the   nonperformance   of    that   would 
not  excufe  a  nonperformance  on  tbe  part  of  the  defendant. 
That  there  is  no  difference  between  faying  <<  the  landlord 
finding"  and  "  being  found  by  the  landlord"  5  and  the  for- 
mer will  certainly  amount  to  a  covenant  in  the  fame  manner. 
as  "  yielding  and  paying".     That  belides  the  a£tion  is  not 
brought  againft  the  perfon   himl'elf  for  nonperformance  of 
that   part  of  the  covenant,  but  againft  the  affignee  not  on  a 
breach  by  her  teftator  but  upon  a  breach  by  herfelf  of  another 
part  of  the  covenant,  to  which   this  has  no  relation  $  and 
the.  defendant  has  only  pleaded  that  he  (the  plaintiff)  did 
not  deliver  any  flates  after  the  making  of  the  indenture. 

.  It  was  (aid  for  the  defendant  that  this  muft  ,be  confidered 
as  a  condition  precedent,  or  at  leaft  as  a  reftridion  or  qua- 
lification of  the  covenant  on  the  part  of  John  Thomas ;  that 
it  was  the  fame  as  if  he  had  faid  "  provided"  ;  and  that  the 
plaintiff  ought  to  have  averred  that  he  had  provided  and  de- 
livered thefe  5000  flates,  otherwife  he  could  not  maintain 
,thi$  action. 

For  the  plaintiff  were  cited  1  Lev.  155  ;  Clapham  v.  Moyle; 
I  Rol.  Abr.  416.//.  15.  Godbolt  70  ;  Barker  v.  FletivelL— 
For  the  defendant  1  RqL  Abr.  5 1 8,  C. />/.  2  &  3;  1  Lutw.  394* 

Brown 
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Brwtn  and  Walker,  Hob*  42;  and  Cro.  Jac  645,  S/otor  v.    1739. 
fait.  U^v^^l 

MuCKLt- 

We  arc  all  of  opinion  that  the  word  «  being"  did  not  ne-    ,10."f, 
ceSitily  imply  that  the  plaintiff  had  provided  the  flutes :  if  he  tuwJai. 
bad,  the  words  «*  having  been"  would  have  been  more  pro- 
per. But "  being"  is,  a  middle  word,  which  might  admit  of 

bodi  nullifications. 

Wc  were  of  opinion  that  this  ought  rather  to  be  confider- 
d  a  1  covenant  than  a  condition  precedent  (»i).  But  that 
howler  in  this  cafe  the  plea  of  the  defendant  was  not  good 
fbrfCTcnlrcafons} 

ift,  Becaufe  it  only  faid  that  the  plaintiff  had  not  found  and 
ddircKdwy  flates  after  the  making  of  the  indenture,  whereas 
fc  migit  hare  found  and  delivered  them  before. 

2%  Becaufe  this  is  an  a£tion  againft  the  defendant  as 
a%nee  on  another  part  of  the  covenant  for  not  keeping  the 
tuftsin  repair,  and  not  on  a  breach  by  the  ttiLtor  in  his 
fotime,  (who,  as  appears  by  the  pleadings  lived  until  long 
*fccr  the  ift  of  June  l^^l>  for  not  putting  the  premifes  in  re- 
far  before  that  time,  to  which  only  this  finding  of  flatc$ 
fjjta.  For  fuppofing  the  teftator  put  the  premifes  in  repair 
kfcrc  the  firfi  of  June  without  requiring  the  flates,  (and  we 
cs$t  rather  to  prefume  that  he  did  at  this  diftance  of  time,) 
fc*  executrix  was  certainly  obliged  to  keep  them  in  repair  $ 
and  if  that  were  not  the  cafe,  the  defendant  ought  to  have 
p-aW  fpecially  that  bier  teftator  did  not  put  them  in  repair 
7«afon  that  the;  plaintiff  did  not  find  the  flates,  and  that 
tkrcfore  (he  was  not  obliged  to  keep  them  in  repair.  As 
to  ic  obje&ion  to  the  declaration,  we  were  of  opinion  that 
ti  an  averment  were  neceflary,  which  we  doubted,  yet  that 
^  being  an  affirmative  covenant  on  the  part  of  the  plain- 
^  a  general  averment  of  the  performance  of  all  covenants 
**fofficient, 

^  per  Curiam^  Judgment  for  the  plaintiff  ($).'? 

Jj£^L4br/jrv.  V*rm*,p>fi.  and  the  cafes  there  referred  to  in  the 
:*'  'W  v.  Cadwail*kr%  fioft,  Mich,  tf  Geo.  2. 


tjo  FASTER  TERM,  U  Geo.  It    C  P. 


x. i* a*. A*  Dauby  -Aflignee  of  Mart  Dawson,  Deriree 
iatardiy,'    of  Matthew  D aw  son,  aeatn/i  Christophsr 
**""'•     Guob(«>- 

[HiL  12  Geo.  s.    Hol.  '©W  ] 

Covwmtto^l^OVfNANT-  The  plaintiff  fcts  forth  an  indenture 
levy  a  fine  K^>  dated  9th  of  March  1705  between  the  defendant  and 
•LuidT^di  -Margaret  his  wife  and  Matthew  Daw/on  \  whereby  the  de- 
towuAipoffendant  in  confideration  of  155/.  in  hand  paid  enfeoffed 
A.  In  the  Matthew  of  the  tenements  by  the  name  of  fcveral  clofes, 
©n'thVre- *  (defcribing  them,)  all  which  laid  clofes  lands  grounds  and 

audi  and  at  premifes  were  fit uate  lying  and  being  within  the  townfhip 
lie  o  iu  ot  fields  and  territories  of  Uton  in  the  county  of  Yorkg  to  hold 
brttS'af?^  ^amc  t0  Matthew  Daw/on  his  heirs  and  affigns  for  ever, 
figntd  that  to  the  ufeof  him  his  heirs  and  affigns  for  ever.  And  Cbrlf- 
the  tffMa*$opher  Gregg  covenants  for  himfelf  hi$  heirs  executors  and  ad- 
acknow.°  mini fl;rators  with  Matthew  Daiifon  his  heirs  and  affigns  that 
lege  a  fine  he  the  (aid  Chrjfiopher  Gregg  and  Margaret  his  wife,  their 
coh^of  ^ic'ri  an^  a^8ns»  anc*  CVCI7 other perfon  &cf  (hould  at  any 
landsTn  the  time  after  that  time  upon  reafonable  requeft  and  at  the  charge 
parifh  of  in  the  law  of  the  faid  Matthew  Daw/on  his  heirs  or  affign* 
pieathat  ma^c  fufler  and  execute  or  caufc  to  be  made  fuffercd  and  ex- 
the  note  of  ecuted  all  and  every  fuch  further  and  lawful  a£t  and  aflur- 
the  fine  ten- ancc  \n  the  law  for  the  further  affixring  of  the  premifes  and 
vrifedothct  cvei7  Part  thereof,  he  it  by  matter  of  fa&  or  record  or  other- 
lands  in  B.  wife,  as  by  the  faid  Matthew  Dawfin  his  heirs  or  affigns  or 
than  thnft  thcjr  counfel  learned  in  the  law  ihall  be  required,  fo  as  fuch 
in  thecovc-  perfons  to  make  fuch  further  aflurance  (hall  not  be  obliged  to 
oant,  of  travel  farther  than  the  caflle  of  York  for  the  doing  thereof; 
which  the  which  fine  or  fines  &c  (hould  be  and  enure  to  the  ufes  of  the 

grantor  was 
leiftd;  and 
held  a  good  plea.  7  Mod.  ftoi.S.  C. 

(a)  This  cafe  is  reported  in  5  Vim.  Ah.140.pL  55.  hot  there  are  two 
miftakca  in  the  fact*  in  that  report ;  ift,  I  hat  tht  qurftton  arofe  on  a  cove- 
nant of  ttx  tvift  beftrt  marriage ;  and  idly,  '1  hat  the  defendant  was  feifed  of 
other  lands  in  A  ajbam  in  right  of  bi*  •wife :  according  to  the  Paper  Book 
it  appears  that  the  cafe  asofe  <tn  the  covenant  wide  by  the  huftund  that  the 
hufbana  an  wife  would  make  any  further  aflurance  &c,  and  that  the  huf- 
band  was  feifed  of  the  lands  comprifed  in  the  covenant  at  well  a*  thofc  men* 
tioned  in  the  plea  in  his  demdhe  as  of  fee,  not  in  right  of  hit  wife* 

faid 
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faid  indenture*     That  Matthew  Daw/on  entered  by  virtue  of    1739. 
the  {aid  feoffment  and  was  feifed;  and  on  the  12th  of  No-  \^r+J 
vemker  1 7 1 7  made  hit  will,  and  devifed  the  premifes  to  Mary    Dan  it 
Dawfm  and  her  heirs,  and  died  feifed  the  fame  day ;  by  vir-   Jj£2oft 
tne  of  which  derife  the  (aid  Mary  entered  into  the  premifes 
and  was  feifed ;  and  being  fo  feifed  by  indentures  of  leafe 
andreleafe  bearing  date  the  24th  of  March  1737  and  25th 
erf  March  1738  in  confideration  of  962/.  conveyed  the  pre- 
mifes to  the  plaintiff  and  his  heirs,  by  virtue  whereof  he  waft 
and  dill  is  feifed  in  fee ;  and  afterwards  after  the  making  of  the 
{aid  indentures  of  leafe  and  releafe  and  before  the  fuing  out 
of  the  original  writ,  vra.  on  the  26th  of  April  1738,  for  the 
farther  affuring  of  the  premifes  to  the  plaintiff  and  his  heirs 
according  to  the  faid  covenant  he  at  his  own  charges  did 
caufc  to  he  written  and  engrofled  a  note  of  a  certain  fine  to 
be  acknowledged  by  the  faid  defendant  and  his  wife  of  the 
premifes,  which  note  is  fet  forth  in  the  declaration  and  is  of 
federal  parcels  of  land  in  the  parifb  of  Mafbam  in  the  county 
of  Tori ;  and  that  he  did  then  and  there  caufe  the  fame  to  be . 
(hewn  and  tendered  to  the  faid  defendant  and  his  wife  be- 
fore two  coramiifioners   (naming  them)  duly  and  lawfully 
authorifed  to  take  fuch  acknowledgments  &c  then  and  there 
prefent  and  ready  to  take  the  fame,  and  in  their  prefence  ' 
did  requeft  the  defendant  and  his  wife  to  acknowledge  the 
fame,  fuch  acknowledgment  being  a  reafonable  a<3;  lor  af- 
furing &c.     And  the  plaintiff  affigns  as  a  breach  that  the 
defendant  and  his  wife  did  not  acknowledge  the  fame,  but 
refufed  fo  to  do.    Damage  400/, 

The  defendant  faith  that  he  was  always  ready  and  willing 
to  make  any  further  and  lawful  affiirance  according  to  his 
covenant*  but  pleads  that  at  the  time  of  tendering  the  faid 
note  of  a  fine  he  was  and  is  feifed  in  fee  of  divers  other  lands 
&c.  in  the  (aid  parifli  of  Ma/bam,  viz.  of  twenty-five  acres 
of  land  fifty  acres  of  meadow  and  twenty  acres  of  pafturc, 
no  part  whereof   is  contained   in  the  faid    indenture  of 
feoffment ;  and  the  faid  note  of  the  faid  fine  fo  tendered 
did  contain  more  lands  than  are  comprifed  in  the  faid  in- 
denture, viz.  nine  acres  and  one   rood  of  land,  three  acres 
and  one  rood  of  meadow,  and  nine  acres  and  one  rood  oi 
piftnre,  more  than  are  comprifed  in  the  faid  indenture ;  for 
which  reafon  the  defendant  and  his  wife  refufed  to  acknow- 
ledge the  faid  note  of  the  faid  fine ;  and  this  the  defen- 
dant is  ready  to  verify* 

The 
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1739-       The  plaintiff  demurs  generally,  and  the  defendant  joir* 
t-*~v*J  in  demurrer. 
Danbt 

cIew.  Serjt.  Booth  for  the  plaintiff  cited  Moor  810;  1  BulHr.  90; 
Cro.  Jac.  251  5  Boulneyv.  Curtcys\  7  7.  I.,  where  the  note 
of  the  fine  tendered  was  of  three  mcmiages,  and  the  defen- 
dant pleaded  that  two  more  mefluages  were  comprifcd  than 
he  covenanted  to  be  aflured,  and  the  plea  was  overruled  bf 
the  whole  Court. 

Serjt.  Draper  for  the  defendant  cited  the  cafe  of  Wiifonx.l 
Walfby  2  Buljlr.  317,  and  1  Rol.  Rep.'io},  117  ;  12  /-  M 
in  which  he  faid  the  contrary  was  determined,  and  the  calc 
in  Cro.  Jac.  251,  held  not  to  be  law.  He  alio  «ited  Tinfoil's 
cafe,  Latch  1 86,  to  (hew  that  the  defendant  was  not  obliged 
to  acknowledge  a  fine  before  commiifioners. 

We  were  all  of  opinion  that  the  plea  was  good  ;  for  thotzgi 
there  are  generally  more  acres  of  land  put  in  a  fine  than  arc 
intended  to  pafs,  that  the  fine  may  be  fure  to  comprehend 
enough,  ahd  therefore  this  alone  would  not  be  a  fufficienr 
objeftibn,  yet  the  plaintiff  ought  not  to  have  added  a  new 
place,  fince  there  could  be  no  neceffiry  for  that.  For  the 
covenant  only  extertds  to  lands  In  the  town/hip  of  Bton9  and 
and  the  fine  is  of  lands  In  the  parijb  of  Afajbam9  in  which 
the  defendant  exprcfsly  avers  that  he  has  other  lands.  And 
ift  the  cafe  in  Cr*.  Jac.  251,  the  defendant  did  not  aver  that 
he  was  feifed  of  any  other  mefluages.  Be  fides  this  is 
ftrongcr,  being  in  the  cafe  of  a  wife,  who  may  be  barred  of 
her  dower  by  this  means. 

As  to  the  obje&ion  that  they  were  not  obliged  to  go  be- 
fore commiflioners  to  acknowledge  the  fine,  we  did  not  rely 
on  that.  But  my  Brothers  Denton  and  Forte/cue  A.  feemed 
to  be  of  that  opinion :  But  I  and  my  brother  Wm.  Fortejcui 
thought  otherwifc.  m 

Judgment  for  the  defendant  nifi ;  the  laft  day  of  the  term 
adjourned  until  the  firft  day  of  'Trinity  term  at  the  defire  of 
Serjt.  Wright,  who  admitting  then  that  he  had  no  caufe  ta 
{hew  judgment,  was  made  afafolute." 
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1739* 


Roger  Acherley  againfi  Bowater  Vernoh.(*).  e.i2G«k» 

Monday 
June  4th* 

TA  by  will 
HE  opinion  of  the  Court  was  thus  delivered  by  *JVC  ar*nt* 


charge  to 
his  after, 

WiUt:  Lord  Chief  Juftice.     «  Debt.     The  caufe  was  tri-  payable 
cd  before  Lord  Chief  Juitice  Eyre  in  London  24th  Mrvary^J^Q 
8  Geo.  2.  Verdi&  for  the  plaintiff  for  ^1900/    fubject  to  the  give  it  to 
o^rakm  of  the  Court  of  B.  C.  on  the  point  of  law  arifingk' j".^* 
tmtbcirtland  codicil  of  Thomas  Vernon  lifq.j  and  therefore  J^*f  tU 
to  mud  of  the  will  and  codicil  as  related  to  the  point  in  quef-  claim  (he 
tion  *»dkaed  to  be  inferted  in  the  cafe.  ^j***  ha™ 

The  achon  was  brought  by  the  plaintiff  as  adminiftrator  of  ©"  pcrfo^l 
his  wife  Efadeth  Ackerley  deceafed,  and  was  founded  uponeftate  «w 
thtfomtyi  Hen.  8.  c.  37.  entitled  an  a&  for  recovery  of^JTJJ®JjJ 
arrearages  of  rent  by  the  grantees  of  tenants  in  fee-fimple,  a a right and 
which  extendi  to  the  adminillrators  of  tenants  for  life  ofdaimthere- 
faiK,  and  was  brought  by  the  plaintiff  for  the  arrears  of  an*°|°k»^**- 
annuity  of  200/.  due  to  his  faid  wife,  which  was  devifedtrufteet; 
to  her  by  the  will  and  cbaicilof  Thomas  Vernon.  jj«*  *&** 

The  cafe  fcts  forth  that   the  faid  Thomas  Vernon  by  hkj™^ 
*ty  bearing  date  the  17th  of  June  171 1,  gave  unto  liis  fif-out  etecut- 
KxEkzakth  Achertey,  then  the  wife  of  Roger  Acherley,  one  an-  j"*.™ /  *+ 
cmtTor  tent  charge  of  200/.  a-year  to  be  paid  to  her  half-tj^tlie' 
yearly  out  of  the  rents  and  profits  of  his  real  eitate  to  herbufbandof 
*w  hands  for  her  feparate  ufe,  exclufive  of  her  prefent  or£^1^ 
ffiy  after-taken  hufband,  and  in  cafe  fhe  (hall  happen  to  fur- titled  to  tha 
^my  wife,  my  will  is  that  the  200/:  per  annum-be  from  wears  of 
fctoneof  my  wife's  deceafe  made  up  the  fum  of  400/.^™^ 
P^  annum  during  the  life  of  my  faid  fitter  for  her  fole  andleafeWaaa 
tyarate  ufe.    And  he  by  his  will  gave  to  his  niece  Letitiacondit™n  m 
^«Wrj  the  fum  of  1000/.  at  her  age  of  id  or  marriage Euttfh1*' 
vhich  Ihould  firft  happen,  provided  (he  married  with  the  were  only* 
^fentof  her  father  and  mother  and  his  widower  of  fuchg]^'1^ 
« them  as  fhould  be  then  living :  but  if  fhe  married  without  U  ought**© 
'^confent,  he  gave  her  but   100/.  and  tl^poo/.  was  to  have  been 
**  and  fall  into  his  perfonal  eftate  &c.     And  after  feveral  ft^SjL 

able  time ; 
withj|  fix  months,  or  at  aU  events  during  her  life* 


Jl  &* .JUp.  513 ;  and  Fvt.  188,  S.  C— See  alio  Com.  Rep.  3S1  ;  1  P. 
**rt.V.  9  Mod.  68 ;  V)  ^ed.  518 ;  S  Equ.  Caf.  Abr.  .09  pi.  2;  %  Ii.tr' 
l  2I14tf;  a.d  1  Bro.MrL  Caf.  i:>7.  for  other  poinU  m  different  caica 


154  £  ASTER  TERM,  12  Gfco.  II,   C.  P. 

1739*   other  devifes  and  legacies,  which  are  immaterial  to  the  point 
^vsj  in  queftion,  he  gave  and  bequeathed  all  the  reft  and  refidw 
Ac.icrlet  of  his  real  and  pcrfonal  eftate,  all  his  debts  legacies  and  fu< 
V*twow.  ncra'  expences  being  firft  paid  and  fatisfied,  unto  his  brotha 
*  Roger  Acherley  and  four  other  truftees  their  heirs  executor 
and  administrators  upon  fpecial  truft  and  confidence  in  then 
repofed  that  (the  annuity  and  annual  rents  before  devifed  t< 
his  wife  and  fifter  and  other  perfons  therein  for  that  purpoti 
before  named  being  firft  duly  paid  out  of  the  rents  iffues  and 
profits  of  his  real  eftate  whereof  he  (hould  die  pofieffed  whe- 
ther freehold  or  leafehold,  and  after  payment  of  all  his  debts 
and  legacies  that  he  had  or  (hould  by  his  faid  will  or  by  am 
codicil  or  codicils  give  or  devife,  his  funeral  charges  and  tk 
charges  of  the  probate  of  his  faid  will  and  adminiftration 
being  paid  and  fatisfied,)  the  faid  truftees  and  the  furvivor 
and  all  furvivors  of  them  and  the  heirs  and  afiigns  of  fuch  fur- 
vivor (hould  layout  the  reft  and  refidue  of  his  pcrfonal  ef- 
tate in  lands  in  fuch  manner  as  therein  dircded,  and  that  die 
fame  when  purchafed  (hould  be  fettled  to  fuch  ufes  as  is 
-  therein  alfo  directed,  butjhould  befubjeSktofucb  of  the  annuities 
given  by  the  faid  will as Jbould  not  be  then  determined. 

And  the  faid  Thomas  Veirmn  by  his  codicil,  dated  2d  of 
February  1710,  ratified  and  confirmed  his  faid  will  (except 
in  the  alterations  therein  mentioned),  and  in  the  firft  place 
dire&ed  that  the  proportion  or  legacy  thereby  given  to  his 
niece  Letitia  Acherley  be  made  up  in  the  whole  0oooL  and 
payable  to  her  at  her  age  of  21  or  marriage,  which  (hould 
firft  happen ;  and  he  recommended  it  to  her  to  take  her  own 
mothers  and  his  wife's  confent  to  the  marriage,  if  they 
(hould  be  then  living.  Then  follow  thefe  words  on 
which  the  queftion  depends ;  "  But  my  mind  and  will  is 
that  what  I  have  fo  given  to  my  fifter  and  niece  be  by  them 
accepted  and  taken  in  lieu  and  (atisfaftion  of  all  they  or 
either  of  them  might  claim  out  of  my  real  or  perfonal  ef- 
tate, and  upon  condition  that  they  releafe  all  right  and  title 
thereunto  unto  the  executors' and  truftees  in  my  will  named. 
And  having  thus  provided  for  my  fifter  and  niece,  I  &&& 
all  the  lands^r  me  purchafed  fince  the  publifhing  of  my 
.will  (and  he  had  in  fa&  purchafed  feveral  eftates  afterwards) 
to  the  lame  ufes  as  I  have  given  my  manor -of  Hanburj  and 
the  bulk  of  my  eftate  by  ny  will." 


Jfc 
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Mr.  Vernon  died   5th  of  February  17*0*    after   whofe    1739. 
death  the  faid  Roger  Acherley  and  Elizabeth  his  wife  in  right  i^v<j 
of  the  (aid  Elizabeth  were  feifed  of  the  faid  yearly  rent  de-Acntiurr 
Yifcd  to  the  faid  Elizabeth  as  aforefaid  in  their  demefne  as  of  -/**%* 
freehold  by  virtue  of  the  faid  gift  and  devifr,  and  the  defen- 
dant entered  on  the  manor  and  other  the  lands  chargeable, 
and  was  and  ever  fince  has  been  tenant  of  the  demefne 
thereof.     The  a£hon  is  brought  for  1900/.  for  nine  years  and 
an  half  of  arrears  of  the  faid  annuity  of  aoo/.  due  ori  the 
5th  of  February  1731    in  the  lifetime  of  the  faid  Elizabeth 
Acbtrltj  and  ajfo  in  the  lifetime  of  the  faid  Mary  the  wife  of 
Tbnitt  Vernon.     ERzabetb  died  3d  of  May  1732,  and  the 
never  made  any  releafe  unto  the  truftecs  or  executors  in  the 
teftator**  vtfl  named* 

He  queftion  which  arifes  upon  this  cafe  (a),  and  which 
was  referred  for  the  opinion  of  the  Court,  is  whether  the 
plaictiiF,  as  adminiftrator  of  his  wife  Elizabeth^  is  entitled 
to  recover  the  arrears  of  this  annuity  or  any  part  thereof, 
his  wife  Elizabeth  never  having  executed  any  releafe  either  - 
of  the  real  or  perfonal  eftate  of  the  teftator  to  the  executors 
and  truftees  according  to  the  condition  in  the  codicil.  And 
tins  will  depend  upon  thefe  two  queftions  $ 

1  ft,  Whether  it  be  a  condition  precedent  or  fubfequent* 
if  it  be  a  condition  precedent,  the  plaintiff  is  certainly  en- 
tided  to  nothing,  becaufe  nothing  ever  veiled  in  Elizabeth^ 
&t  not  having  performed  the  condition. 

Idly,  But  fuppofing  it  to  be  a  condition  fubfequent,  the 
next  queftion  will  be  whether  it  ought  not  to  have  been  per- 
formed in  areafonable  time,  or  at  leaft  fome  time  in  the  life 

of  Elizabeth. 

1 

Inrefpeft  to  both  thefe  queftions,  I  fliall  in  the  firft  place 
confider  what  was  the  intent  of  the  teftator,  and  in  the  next 
place  what  conftrudion  may  be  put  on  the  words  of  the 
codicil  according  to  the  rules  of  law  and  grammar. 

And  we  are  of  opinion  that  the  intent  of  the  teftator  is 
plain  and  clear *,  that  his  fifter  and  her  daughter  (hpuld  have 
ik)  part  of  his  real  or  perfomfl  eftate  but  what  he  has  given 

i»  This  cafe  wai  argued  four  federal  timet;  twice  in  the  time  of  Lord 
Chid  Jaftice  Hem,  And  twice  alter  Lord  Chief  Juftice  WMtt  prcfided  in 

♦fcb  Court. 

them 
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1739.  them  by  his  will  and  codicil ;  that  they  (hould  accept  of  that 
t^v-**>  as  a  full  provifion  for  them  and  in  full  lieu  and  fatisfa&ionol 
Ac8cti.tr  all  their  claims  and  demands  whatsoever  either  out  of  his 

W'f  real  or  perfonal  eftate,  and  that  the  pcrfon  to  whom  he  had 
'  given  his  eftate  with  an  intent  to  preferve  his  name  and  t'J 
mily  ftould  enjoy  it  In  peace  and  quietnefs,  without  any  difJ 
turbanqe  from  his  female  heirs.  Having  thus  (fays  he)  pro- 
yided  for  my  fifte?  and  niece,  I  devife  all  my  eftate  &c 
And  this  being  his  plain  intent,  he  could  never  intend  tint 
his  heirs,  for  whomshe  had  fo  provided,  (hould  be  at  liberty 
to  difpute  the  devifec's  right  for  feveral  years  together  and 
yet  all  the  while  to  in(ift  on  the  payment  of  their  annuity. 
He  therefore  certainly  intended  an  immediate  releafc,  or  at 
lead  that  his  fifter  fliould  receive  no  part  of  the  annuity  un- 
til (he  had  executed  a  releafe. 

This  being  his  plain  intent,  I  will  in  the  next  place  conil- 
der  whether  or  not  fugh  a  conftru&ion  can  be  put  upon  the 
words  of  the  codicil  according  to  the  rules  of  law  and  gram- 
mar as  is  agreeable  to  the  intent  of  the  devifor.  I  mult  own 
that  whenever  1  am  fully  fatisfied  of  the  meaning  and  inten- 
tion of  the  teftator,  I  (hall  always  endeavour,  if  poflible,  to 
put  fuch  a  conftru£Uon  upon  the  words  of  a  will  that  his  in- 
tent may  not  be  fruftrated.  And  with  that  inclination  I  (hall 
confider  the  words  of  this  codicil,  whiqh .  plainly  create  a 
condition  j  "  But  my  mind  and  will  is  that  what  I  have  fo 
given  to  my  fifter  and  niece  be  by  them  accepted  and  taken  la 
lieu  and  fatisfa&ion  of  all  they  or  either  of  them  might 
claim  out  of  my  real  or  perfonal  eftate,  and  upon  condition 
that  they  releafe  all  right  and  title  thereunto  unto  the  executors 
an4  tiultees  in  my  will  named  &c."  My  Brothers  are  of 
opinion  that  the  words  of  this  codicil  arc  fufficient  to  create 
a  condition  precedent.  And  though  I  doubted  of  this  at 
firft,  I  am  inclined  to7 be  of  the  fame  opinion,  though  I  am 
not  fo  clear  as  to  this  point  as  I  am  in  refpe£fc  to  the  fecond  > 
and  if  I  agree  with  them  in  either  point,  the  coufequence  is 
that  the  plaintiff  cannot  recover. 

I  know  of  no  words  that  either  in  a  will  or  deed  neceflarily 
make  a  condition  precedent,  but  the  fame  words  will  cither 
make  a  condition  precedent  or  fubfequent  according  to  the 

nature 
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Hfore  of  the  thing  and  the  intent  of  the  parties  (a).  (  If   1739* 
tkrefore  a  man  devife  one  thing  in  lieu  and  coniideration  of  <**"v*^ 

AcntRLET 

(*)  So  Afbkmrf  J.,  in  delivering  the  opinion  of  the  Court  in-  the  cafe  of  ^^"^ 
Jfcjx*  v.  the  Eafi  India  Company,  i  Durnf%  t3*  Erf  645,  faid   "  There   are   V**K0W% 
do  rreeife  technical  words  required  in  a  deed  to  make  a  ffcipulation  a  condi- 
tion vxeccdent  or  fubfeqocnf;  neither  doth  it  depend  on  the  circumftance 
*htf&a  the  claitfe  is  placed  prior  or  pofterinr  in  the  deed,  fo  that  it  operates 
as  a  prctifo  or  covenant.     For  the  fame  words  have  been  conftrued  to  ope- 
rate 11  other  the  one  or  the  other  according  to  the  nature  of  the  tranfa&ion." 
Tt.i»  ^ocako  has  more  frequently,  arifen  on  the  conftrn&ion  of  contracts 
t.hajj  oV  wilb.     And  all  the  determinations  are  founded  on  the  fame  ground, 
tie  intention  of  the  parties  as  it  is  to  he  collected  from  the  whole  inttru- 
roeat,  vkaoot  coundering  the  order  in  winch  the  rcfpe&ive  covenants 
vc  pUced;   cx%    as     more   accurately    expreflcd    by  lord  Mansfield   in 
&jv*a«  *.  Prfjljm.  Deugl.   (S^o,      "  The  dependence    or     independence 
«T  covca^ms  is  tn  be  collected  from  the    evident  fenfe    and    meaning    of 
the  pirnc*;   and    however  tranfjpofed  they  may   be  in    the  deed,  their 
precedence  mau  depend  on  the  order  of  time  in  which  the  intent  of  the 
tTznL&Um  require  their  performance  ** 
Th.  cafei  00  At*  fubjecic  may  be  arranged  in  three  claffes; 
ift,  ThcCc  of  independent  covenants,  where  one  party  may  maintain  an 
i&ion  aa  the  covenant  to  be  performed  by  the  other,  without  averring  per- 
(rnrunce  o£  the  covenants  on  his  own  part,  and  to  which  action  the  defen- 
<Ll:  amort  plead  nonperformance  of  the  plaintiff's  covenants  in  bar. 

aiiy,  Thole  of  dependent  mnd  concurrent  .covenants ,  where  the  a&  of  each 
\irtj  15  to  be  done  at  the  fame  time. 

:d'.y,  ThoCe  of  dependent  covenants  or  conditions  precedent)  where  the  per- 
tenaance  of  one  a&  depends  on  the  prior  performance  of  another  by  the 
o&r  party,  and  where  until  the  prior  ad  is  done  no  right  is  veiled  in  the 
prrj-  who  ought  to  perform  it,  nor  is  the  other  party  liable  to  an  a&ion 
«  '.us  covenant.  And  in  both  the  laft  cafes  the  party  fuing  muft  aver  that 
k  La  performed,  or  was  ready  to  perform,  or  was  prevented  by  the  other 
f*rij  p~rf«irming,  the  covenants  on  his  part,  and  the  defendant  may  plead 
s^^erfcrmance  oy  the  plaintiff  in  bar  of  the  action. 

Of  d^  firft  kind  are  the  following  modern  cafes;  Blackvoell  ▼.  Najb,  I  Sir. 
$&'•  WjvU  v.  StapUton,  ib.  61 5 ;  Merrit  v.  Rane,  it.  460 ;  Davfon  v.  Myer% 
4->  Ji»;  MmrtitsdaU  v.  Fijher,  *  kVtlf.  88  ;  Boone  v.  Eyre,  2  Bl.  Rep.  131a  ; 
A.ST.  Omen,  $  Durnf.  \&  Eafl  409 ;  Campbell  v.  Jones,  6  D.  &  E.  5705 
^•1  Eyre,  %  H.  BL  Rep.  C.  B*  273.  n.  a.  and  Terry  v.  Duntze  Bart,  a  H. 

TTie  following  fall  within  the  fecond  clafs ;  Loci  v,  Wright,  1  Sir.  569  ; 
J*cj  j.  Barllry,  pougl.  684;  Kingflon  V.  Prefion,  cited  in  Dougl.  688; 
G-zs'Jm  ▼.  Nunn.  4  Durnf.  &  Eafl  761 ;  Lord  Aldborougb  v.  Lord  Neivbaven 
there  cited  763;  itftrtoi  v.  Zaj»4,  7  Z).  ^  £.  125;  and  The  Duke  of  St. 
A***  v.  Shore,  1  if.  £/.  Rep.  C.  B.  170.  v 

And  thefe  cafes  are  of  the  laft  description;    Hejketb  v.  Gray,  Say.  185; 

Cu  .«  ▼.  Giblt,  2  ,ftrrr.  899 ;  Hotbam  v.  TOr  £<^ff  India  Company,  1  #.  W  E. 

*>'*.  £m  v.  Mnreznd  White  v.  Middlettn  cited  in  I  i>.  13*  £■  642;  iV*  V, 

K-*r*kin,  there  cited  6*44;   Campbell  v.  French,  in  error,  6  D.  &  E.  200,  (rc- 

^'t*^  the  judgment  in  C.  i?.  2  H.  Bl.  16*3;)  iV/#r  v«  Sbepbard,  in  error, 

*.  Ii-tf  £ .66*5,  (affirming  the  judgment  in  C.  B.\)  Worjiey  v.  "f"(W  and 

C^sr/,  in  error,  ii  710,  (reverung  the  judgment  in  C.  B.  2  H.  Bl.  574;) 

CL«  9.  Be-wkke,  6  D.  Uf  E.  714,  and  2  ^f.  A.  577.  ».  tf.;  and  Routledge  v. 

^-•r;<  1  #.  i?y.  254.— The  more  ancient  cafes  are  not  here  collected,  be-  m 

c*^J^ey  are  to  be  found  in  the  different  abridgments.     If  there  be  any 

a~rTzr?K  cootradidion  in  any  of  thefe  determinations,  it  has  arifen  not  from 

a  desn^Vst  a  mifapplication,  of  the  principle  in  the  particular  inftance, 

izn£c  »*  Courts  have  in  all  the  cafes  profeffed  to  decide  on  the  fame 

another* 
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1739.   another,  or  agree  to  do  any  thing  or  pay  a  Com  of  money  i 

u^-v-w  consideration  of  a  thing  to   be  done,  in  thcfe  cafes  th 

AcatstET  which  it  the  confideration  is  looked  upon  as  a  condition  pn 

V«kow.  «dent.    So  is  the  cafe  of  Peters  v.  Opie,  1  Fentr.  177/af 

I  Sound.  350.     If  a  man  agree  to  pay  a  Aim  of  money 

another  pro  labore  fuo  in  pulling  down  a  houfc,  the  pulli 

down  of  the  houfe  is  a  condition  precedent.    So  is  the  a 

of  Thorpe  and  Thorpe  y  1  Sail.  171,  where  a  man  agreed 

pay  a  fum  of  money  to  another  he  releafng  the  equitj  cf) 

demptlon  in  certain  lands.     And  fo  is  the  cafe  of  Twnt 

Goodwin^  adjudged  by  Lord  Mae cle  fold  and  the  reft  oft 

Judges  of  B.  R.  upon  gre.it  confideration,  P.  13  Anne, 

which  cafe  Goodwin  ,a)  was  to  pay  Turner  1500/.  be  <$ 

ing  a  judgment.     In  all  w  ich  cafes  it  was  holden  that  1 

party  who  was  to  receive  the  money  was  not  entitled  to» 

mand   it  until  he  had  performed  that  which  was  th?  a 

({deration  of  the  payment,  and  which  was  confident  in 

thefe  cafes  to  be  in  the  nature  of  a  condition  precedent. ! 

was  faid  indeed  in  the  cafe  of  Thorpe  and  Thorpe  that! 

Erttcular  day  be  appointed  for  payment  and  the  day  1 
ppen  before  the  thing  can  be  performed,  an  action  mat 
brought  for  the  money  before  the  thing  is  done,  and  in] 
cafe  it  muft  not  be  confidered  as  a  condition  precedent  A 
if  the  thing  can  be  done  before,  it  muft.     It  is  like* 
held  in  Hob.  41.  and  feveral  other  books  that  if  a  man  hal 
other  remedy  for  the  thing  which  is  to  be  done  in  co 
deration  of  the  payment  but  the  (loppage  of  the  money, 
that  cafe  he  is  not  obliged  to  pay  it  until  the  thing  is  dc 
And  for  this  reafon  it  has  been  always  holden  that  if  an  : 
nuity  be  granted  pro  confilio  impendendo,  if  the  grautei 
fufe  counfel  the  annuity  ceafes.    So  ltkewife  if  it  plainly 
pear  to  be  the  intent  of  the  teftator  that  the  devifee  fhall 
have  the  benefit  of  the  devife  unlefs  he  perform  a  certain 
enjoined  him  by  the  devifor,  this  is  a  condition  precede 
and  the  devifee  fhall  have  no  benefit  of  the  devife  undl 
perform  it,  even  though  the  condition  be  never  fo  unreal 
able  if  it  be  not  illegal  or  impoflible ;  for  cuius  eft  dare  i 
eft  difponere.     A  man  may  difpofe  of  bis  eftate  at  his  0 
will  and  pleafure  and  upon  what  terms  he  thinks  fit ;  I 
men's  wills  (as  Lord  Hole  fays)  are  the  laws  jhat  prir 

(a)   Vid.  Ftrt.  145. 10  MU  1545  190;  and  m.  GUb.Caf.  in  1*9 

Mq.po.  I 
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*nen  are  allowed  to  make  concerning  their  eftates,  and  courts    1739* 
of  juftxce  are  bound  to  carry  them  into  execution.     It  is  up-  L^v^O 
on  this  foundation  that  the  great  cafe  of  Bertie  v.  Falkland  ^^L^t 
(a)  was  'adjudged,  which  was  fo  well  conftdered  and  fo  fo-  yiE»£». 
lemnly  determined,  where  a  devife  to  an  infant  of  but  ten 
years  of  age  in  cafe  {he  married  Lord  Guildford  within  three 
years  became  void  on  nonperformance  of   the  condition, 
(though  (he  was  an  infant,  and  though  the  performance  of  it 
was  not  in  her  power  j  and  the  reafon  given  for  it  was  be- 
fcaufe  it  was  a  condition  precedent.     And  it  was  faid  in  that 
cafe  that  even  a  court  of  equity  can  give  no  relief  in  cafe  of 
a  condition  precedent,  though  it  becomes  impoflible  by  the 
aft  of  God.     The  cafe  of  Fry  and  Porter  {b)  is  founded  on 
the  fame  reafon. 

Now  I  will  try  the  prefent  cafe  by  the  reafons  of  thefe  " 
feveral  cafes.     And,  firft,  this  annuity  is  plainly  granted  in 
tonfideration  of  the  releafe  •,  fo  are  the  exprefs  words  of  the 
.codicil.     Nor  has  the  devifee  of  Mr.  Vernon  any  remedy  to 
obtain  fuch  releafe  but  by  ftcpping  the  payment  of  the  an* 
nuity.     And  it  is  as  plain,  I  think,  or  rather  plainer  than  in 
the   cafe  of  Bertie  and  Falkland,  that  Mrs.  Acberley  ihould 
[not  have  the  annuity  unlefs  flic  perform  the  condition.    The  ' 
1  words  in  the  one  are   "  in  cafe  ihe  marries" ;  in  this  "  upon 
condition  that  (he  releafe" ,   which  is  certainly  at  teaft  as 
1  ftrong  if  not  a  ftronger  expreffion  than  the  other.     And  there 
1  is  no  pretence  to  fay  in  this  cafe  that  Ihe  could  not  perform 
ithe  condition  before  the  time  of  the  payment  of  the  annuityf 
i  s*r  the  firft  payment  was  not  to  be  until  fix  months  after  the 
t  teftator's  death,  and  (he  might  as,  well  releafe  her  right  in 
fix  months  as  at  any  future  time.     Befides  the  particular 
maimer  of  penning  this  claufe  affords  another  very  ftrong  ar- 
gument that  this  was  intended  to  be  a  condition  precedent; 
for  all  the  words  are  in  the  prefent  tenfe.     He  wills  that  the 
annuity  be  accepted  in  lieu  and  fatisfa&ion  and  upon  condi- 
tion that  A*  releafe  \  which  is  juft  the  fame  as  if  he  had  faid 
«  I  give  her  the  annuity^  releafing^  which  expreffion  has 
always  been  holden  to  make  a  condition  precedent,  as  ap- 
pears from  the  cafes  which  I  have  already  mentioned,  and 
from  the  cafe  of  Large  and  Che/bire.     1  VenU  147,  which  is 

(«)  Vid.  %  Fern,  333;  Soli,  131;   1}  MU,  X%%\  and  %  Frttm*  ISO. 
(*)  I  JIAt.  300. 

a  cafe 
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1739.    a  cafe  in  point  to  this  pufpofe.     A  marf  agreed  to  pay  50JL 

t^Y^  to  J.  S.  he  making  him  a  good  efiate  in  certain  lands :  it  was 

Ac  m a  ley  holdcn  to  be  a  condition  precedent,  and  that  J,  S.  cooid 

v?^u  not  demand  the  money  until  he  had  made  him  a  good  eftate 

in  thefe  lands. 

I  will  in  the  next  place  confider  the  obje&ions  that  haw 
been  madeagainft  this  conftrufiion. 

1  (I,  It  was  faid  that  the  devife  of  the  annuity  is  by  the 
will,  and  the  condition  ts  only  in  the  codicil  which  wa 
made  nine  years  afterwards,  and  therefore  it  mull  be  a  con- 
dition fubfequent.  But  there  is  no  weight  in  this  objection; 
for  the  will  and  codicil  which  confirms  the  will  and  is  de- 
clared to  be  part  of  it  muft  be  confidered  as  one  and  the  fame 
inftrument;  and  there  is  no  priority  or  poiieriority  in  a  *ii! 
sis  there  Is  in  a  deed,  but  every  part  of  a  will  muft  be  tab 
and  confidered  together. 

sdly,  It  was  faid  that  if  this  be  faid  to  be  a  condition  pre* 
cedent,  it  was  an  impofltble  condition  and  therefore  void, 
becaufe  the  wife  could  not  make  an  effe&ual  releafe  unkfc 
her  hufband  joined  with  her  in  a  fine,  and  he  might  refufe  to 
do  fo.     But  the  foundation  of  this  argument  is  falfe ;  for 
admitting  that  (he  could  not  make  an  effe&ual  releafe  unlefs 
her  hufband  joined  with  her,  it  is  not  therefore  an  impoffibk 
condition  but  only  a  condition  which  it  was  not  entirely  in 
her  power  to  perform.     And  there  are  a  multitude  of  condi- 
tions in  the  books  which  are  held  to  be  good,  though  it  was 
not  in  the  power  of  the  party  to  perform  them  without  the 
con  fen  t  or  affiitance  of  another.     If  this  were  an  objection 
what  would  become  of  all  the  conditions  to  marry  i  for  it 
is  in  no  one's  power  to  marry  whom  he  pleafes.     Befides  it  is 
not  very  clear  that  it  was  out  of  Mrs.  Acberlefs  power  dur* 
ing  her  coverture  to  perform  this  condition.     For  a  feme 
covert  may  levy  a  fine  without  her  hufband,  and  it  will  bind 
her  and  her  heirs  if  the  hufband  do  not  enter  and  avoid  it  j 
as  is  exprefsly  held  in  7  Hen.  4.  23  \  11  Hen.  4.  25.  b\  ifl 
Mary  Partington's  cafe  10  GV  43.  a.>  and  feveral  other  cafes 
(a).     And   if  in  the  prefent  cafe  Mrs.  Acherley  had  levied  a 
fine  and  her  hufband  had  endeavoured  to  avoid  it  by  entry 

(«)   Bro.Ab,.   «  Fhes?  pi.  33;    Hoh.2%S;   the  Earl  of  JUdfirft  cafe, 
7  CV.  ?;— Sec  Moreau%  cafe,  a  BL  Rep  nc$. 

:  *  after 
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tAcr  bis  wife  had  accepted  of  the  annuity,  I  have  no  doubt   1739. 
hut  that  a  court  of  fquity  would  have  granted  an  iujun&ion  U^rvj 
againftfaim.  Achfrl^ 

yHy*  Tile  next  otqe&ion  was  that  the  cftate  itfelf  is  not 

gWen  to  th^e  truftecs  until  after  the  annuities  are  paid  and  fa* 

tisfied,  ami  therefore  they  were  no*  capable  of  accepting  a 

release  from  Mrs*  Acberlej  until  after  the  annuity  was  at  an 

-end. *    But  this  is  $0  put  fuch  a  conftruQion  on  (he  will  a$ 

wo*rf4  make  the  whole,  ingonfiftent,   and  would  make   Mr. 

Vernon  (who  warf  a  ycry  great  and  learned  man)  fpeafc  the, 

greateft  n#nfeafe  imaginable  \  but  this  objedioq  arifes  only 

from  the  inaccurate  penning  of  one  claufe  in  the  will.    Bu£ 

*he  words  Ar  the  annuity*  pqii  and  fatijfied  plainly  mean 

only   that  the  tftate  (hall  be  fubjeft  to  the  payment  of  the 

annuities  $  for  he  fays  afterward*  that  the  cftate  (hall  be  en* 

joyed  by  thofe  to  whom  he  ha*  given  it  fubjed  and  liable 

to  thefe  annuities,  which  it  couJ4  not  bejf  the  eftate  itfelf 

trexe  not  to  commence  until  all  the  annuities  were  difcharged. 

4thly9  The  nest  objection  is  ftill  of  lefs  weight,  that  he, 
could  not  intend  that  Mrs.  4chtrtey  fhoyld  releafe  all  her 
right  immediately,  becaufe  if  (he  did  (he  wo^ld  releafe  the 
annuity  kfelf  <  there  is  fomc  conceit  but  very  little  argument 
in  this  $  for  to  be  jfuie  (he  wo^ld  only  be  obliged  $0  releafe 
all  her  other  claim  on  the  eflate,  and  no?  this  charge  of  the 
annuity,  which  is  the  confiderationpf  her  giving  the  releafe* 

5thly,  The  laft  objection  w?s  that  the  fam$  condition  in 
the  fame  fentqnee  and  by  the  fame  wor^s  is  annexed  to  Letiti* 
the  daughter's  legacy,  astd  that  that  mpft  be  a  conditio^ 
fubfequent,  and  therefore  this  muft  be  fo  too ;  becaufe  the 
legacy  of  6090/.  is  given  to  her  payable  at  her  day  of  mar- 
riage or  age  of  twentpope,  'and  as  #ie  might  marry  before 
twenty-one  (he  would  then  be  entitled  tp  her  legacy  and  yet 
would  be  incapable  of  giving  a  releafe.  And  this  was  the 
obje&ion  (I  ovfn)  that  ft^ck  with  me  and  created  my  doubt  ? 
but  1  think  it  will  receive  ai>  anfwer.  For  an  infant  before 
twenty-one  may  levy  a  fine,  and  if  he  do  not  avoid  it  during 
his  infancy,  it  will  bind  him  for  ever/  fo  it  was  held  in 
2  Co.  58.  a.  Backyk&s  cafe,  and    in  fcveral  other  cafes, 

M  and 
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,1739.    and  is  undoubted  law  (a J.     Now  if  Letttia  had  acccpi 

t  Wv^J  the  money  at  her  day  of  marriage  before  twenty-one  ar*df 

AcBBRLeryjed  a  finc  and  had  afterwards  endeavoured  to  avoid    if-  <H 

VmJSw.  »ng  her  nonage,  the  Court  of  Chancery  would  certain ly  fea 

hindered  her  by  injun&ion,  which  Mr.  Vernon  well  ki»*^r  a 

therefore  might  very  well  intend  this  to  be  a  condition  pi 

cedent.     And  I  am  the  more  inclined  to  think  that  he  di <M 

by  the  alteration  that  he  made  in  his  codicil  \  for  he  has  givt 

her  the  1000/.  by  bis  will,  to  which  he  did  not  anncrw    th 

condition  payable  at  the  age  of  eighteen :  but  when  he  ^at 

her  6000/.  by  his  codicil  to  which  he  annexed  this  comficioi 

he  made  it  payable  ar  twenty-one.     Though  therefore    ^ 

doubted  at  firft,  upon  confideration  I  am  inclined  to  be  c 

the  fame  opinion  with  my  Brothers  that  the  condition    an 

Hexed  to  Mrs.  Acherlefs  annuity  was  a  condition  precedent. 

Secondly. — But  fuppofing  it  to  be  a  condition  fubfequenf* 
I  am  dill  of  opinion  that  die  plaintiff  cannot  recover,  for 
that  it  ought  to  be  performed  in  a  reafonable  time.     And 
I  am  rather  inclined  to  think  that  it  ought  to  have  been  per- 
formed at  the  end  of  fix  months  when  the  firft  payment  of 
the  annuity  became  due.     But  I  am  clearly  of  opinion  that 
it  ought  to  have  been  performed  before  it  became  *mpof- 
fible ;  for  to  fay  thai  it  is  now  become  impoffible  by  the  a& 
of  God,  and  that  it  is  therefore  void  if  a  condition  fubfe- 
quent,  is  a  mere  fallacy.     If  indeed  it  had  been  dire&ed 
to  be  done  on  a  particular  day,  and  fhe  had  died  before  that 
day,  the  argument  wouk}  have  had  jgrcat  weight.     But  (he 
might  and  ought  to  have  performed  it  immediately,  if  fhe 
infilled  upon  having  her  annuity  $  and  therefore  it  was  her 
own  laches  that  it  was  not  done  before,  of  which  (he  (hall 
not  take  advantage.    To  fay  that  fee  had  her  whole  lifetime 
to  perform  it  in  is,  I  think,   mod   abfurd?    for  then  (he 
might,  contrary  to  the  exprefs  diredtons  of  the  teftator  dif-    '• 
fute  the  devifee's  right  to  the  eftate  for  many  years  and  yet 
all  along  enjoy  the  benefit  of  her  annuity.     If  I  were  at  H- 
herty  to  take  notice  of  any  thing  that  is  not  in  the  cafe,  (he 

(*J  Parker  v.  Primate,  3  K*.  4«o.  Herttri  P<r rot's  cafe,  Wtnlr.  30  ; 
M«>r  %2  ;  Sir  W,  Jon.  390  ;  fVimcb  103,4  ;  1%  Ca,  1%%k  m.  S.  P.— Sec  *lfo 
%  voL  Pari.  Roll,  so  Edw.  3.  p.  34*. 


and 
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tad  her  hufband  did  in  fact  controvert  the  devifee's  right    1739. 
x>  part  of  the  eftate  for  many  years  together*  wv-**J 

ACBIftLtT 

It  was  {aid  that  there  ought  to  have  been  a  requeft  on  the  v^j£H# 
o*her  part  before  tylrs.  Achtrley  was  oblige^  to  execute  a  re- 
icife :  but  I  think  not ;  for  until  (he  demanded  the  annuity 
£&ty  might  not  think  it  worth  their  while  to  demand  a  re- 
pcife  :  but  it  wa?  her  bufinefs  to  do  the  firft  a£b  in  order  to 
^utide  herfelf  to  the  annuity. 

Another  argument  was  made  ufe  of  a  little  jnconfiftent 
^rith  tills  ;  for  it  was  faid  that  as  Mr.  Vernon  had  given  away 
a\\  the  reft  of  his  real  and  perfonal  eftate,  and  had  undoubt- 
edly aright  to  do  fo,  Mrs.  4cherley  had  no  right  to  releafe, 
and  as  her  releafe  woujd  have  lignmed  nothing  the  condition 
therefore  was  entirely  immaterial.     But  it  is  plain  that  the 
Teftator  thought  it  material,  and  it  i$  as  plain  from  what  has 
happened  that  he  judged  right.     However  if  (he  had  had 
no  pretence  of  right,  as  the   teftator  gave  her  her  annuity 
upon  thei'e  terms,  (he  was  equally  obliged  to  perform  the 
condition,  as  was  ejeprefsiy  holden  in  tins  cafe  of  Doughty  v. 
Ntaf3  i  Saund.  215,  where  the  party  who  was  dire&ed  to 
releafe  had  no  pretence  of  right. 

Upon  the  .whole  we  are  all  pf  opinion  that  the  condition 
of  the  devife  of  this  annuity  not  having  been  performed  by 
Mrs.  AcberUy,  and  it  being  now  become  impoflible  that  it 
ever  (hould,  the  confequence  js  that  the  plaintiff  as  repre- 
fentative  of  Mrs.  Acherley  cannot  recover  any  part  of  the 
arrears  of  this  annuity. 

According  therefore:  tp  tfce  rule  .entered  into  at  the  trial 
•the  verdid  given' for  the  plaintiff  mull  be  fet  afide,  and  the 
plaintiff  muft  pay  the  colls  of  a  nonfuit:  but  I  hope  as  the 
fuit  is  between  near  relations  the  defendant  will  not  infilj 
on  any  cofts." 
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T  o  &XJ  J08EPH  Preston  on  the  Demifc  of  Peter  Eagle 
Tuefdar,  <*%ainjl  Mary  Funnell. 

July  iotlu'  , 

Thetefta-   rTT* 

d£ifcd*glc    *■  HE  foUowing  option  of  the  Court  was  delivered  ty 

thus,  M  to 

my  brother  Willes,  Lord  Chief  Juffice.  «  Ejeament.  This  coma 
Ufc°^„orbcfore.  the  Court  on  a  cafe  which  was  made  by  nay  Brother 
to  the  near-  Denton  in  a  caufe  tried  before  him  at  Norwich  affizes,  which 

eft  of  my     cafc  j8  as  follow*. 

relations, 

CtoB.the 

fon  of  Tho-     Francis  Eagle,  being  feifed  in  fee  of  the  eftate  in  queffi- 
™H  g^'on,  being  a  copyhold  eftate  held  of  the  manor  of  Mulharm 
.  ever,  Md   in  Norfolk)  furrendered  the  fame  on  the    18th  of  Januarj 
after  their    1689  to  the  ufc  of  his  wiH,  and  then  devifed  it  in  thefc 
Si^weft  words  >  "  *   Pvc  unt0   mY  ^0*^  Thomas   Eagle  all  my 
of  kindred  goods  chattels  houfehold  ftuff  money   plate  rings  eftate* 
t0 aJae»  fi^houfes  lands  and  tenements,  and  all  that  I  have  in  the  world 
Sen  fc£      what  foe  ver  both  within  doors  and  without,  for  and  during 
male ;  the  his  life,  my  debts  funeral  charges  and  legacies  Iking  fini 
J^^J^fatisficd  and  difcharged,  and  then  the  hqpfes  and  lands  to 
the  name  of tne  neareft  of  my  relations  (that  is  to  &y\  to  Thomas  Eagle 
Eagle,  to  be  my  brother's  fon  to  him  anil  his  heirs  fir  ever,  and  after  their   , 
Km*  a?  Jhc*cccafcs  to  the  neareft  of  kindred  to  me,  firft  male  and  then 
world  (hall  female,  which  faid  lands  and   houfes  are  never  to  be  (old, 
endure,  and  neither  freehold  or  copyhold,  and  to  be  kept  up  in  good  re-    , 
SS^-'hewPair  i  and  this  houfe  wherein  I  now  dwell  is  to  defcend    , 
that  B.  the  to  the  name  of  the  Eagles  and  to  be  kept  up  as  long  as  the    . 
ftmof  Tho-  world  ihall  endure  and  never  to  be  fold."   After  the  death  of    , 
j5£*t0°  *  the  teftator  Thomas  his  brother  entered,  and   was  admitted    ^ 
I  Mod  a©e\purfuant  to  the  will,  and  died.     After  his  death  at  a  Court 
Sro.cd.  s.c.hcM  on  the  24th  of  Oclober  1 709  Thomas  die  devifor's  brother'*    , 
fon  was  admitted  in  fee  to  him  and  his  heirs  by  virtue  of  the    j 
faid  will,  and  afterwards  at  a  Court  held  on  the  28th  of  March    J 
1715  for  a  valuable  confideration  he  furrendered  and  fold 
1     the  premifes  to   James  Charles  and  his  heirs,  who  was  ad- 
mitted at  a  court  held  on  the  14th  of  May  17 16  and  died 
feifed  \  and   Richard  Charles  his  ion  and  heir,  who  is  now 
living,  was  admitted  on  the  28th  of  Oclober  1723,  and  has 
ever  fince  been  in  quiet  poflcflion,  and  the  defendant  Funnell 

is 
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is  tenant  to  this  Richard.     9  ^omas  Eagle  the  fon  died  in    1739. 
June  1732,  without  differing   a  recovery  of  the  premifes  v^-v<y 
in  the  court  of  the  manor,  though  fuch  recoveries  are  cuf-  Pkcstox 
tomary  there  to  bar  the  iflue  in  tail  or  thofe  in  remainder.  dc<J^'1EA* 
Peter  Eagi^thc  leflbr,  is  fon  and  heir  to  the  laft  Thomas  Eagle,    ^vf 

The  qoeftion  is  whether  Thomas  Eagle,  the  teftator's  bro- 
thers fon,  took  an  eftate  in  fee  or  in  tail  by  the  devife ;  if 
an  eftate  in  fee,  then  it  is  for  the  defendant,  if  an  eftate  in 
tail,  then  for  the  plaintiff  (a). 

The  role  of  law  is  plain  and  clear ;  and  though  the  words 
d  tk  derife  feem  a  little  intricate  at  firft  view,  yet  when 
thq  cone  to  be  confidered,  they  will  not,  I  think,  admit 
of  modi  doubt.  N 

ff  the  difpute  were  between  the  heir  at  law  and  th^  re- 
mainder-man, I  fhould  think  it  a  very  doubtful  cafe,  and 
flwuld  dunk  that  a  court  of  law  ought  to  be  very  cautious 
low  they  carried  fuch  an  abfurd  devife  into  execution,  ef* 
penally  when  it  vras  plainly  to  create  a  perpetuity.  But  the 
quefbon  is  not  now  whether  the  devife  in  remainder  be  good 
ot  not,  it  haying  certainly  never  yet  taken  place,  but  whe- 
ther or  no  this  devife  over  does  not  plainly  (hew  that  the 
teftator  by  thefe  words  "  heirs  of  Thomas  Earl/9  meant 
only  « the  heirs  of  his  body." 

Now  die  rule  of  law  is  that  if  the,  firft  devifee  cannot  die 
without  heirs  fo  long  as  there  are  any  of  thofc  perfbns  in 
being  to  whom  the  eftate  is  devifed  over,  in  that  cafe  the 
M  deviiee  (hall  only  have  an  e(late-tail»  for  it  is  plain  that 
b?the  word  "  heirs"  he  myft  mean  '<  heirs  of  his  body", 
wherwife  the  devife  over  would  be  vain  and  nonfepGcal. 
B&tif  the  devife  over  be  to  a  ftranger,  in  that  cafe  the  firft 
Wee  takes  an  eftate  in  fee  5  becaufe  in  that  cafe  the  mean- 
jag  of  the  teftator  is  doubtful,  for  he  might  be  miftakeri 
^  Ac  law  and  might  think  that  he  could  limit  a  fee  upon 
2  fee  which  he  could  hot  by  the  rules  of  law,  and  confe- 

W  Thit  cafe  was  firft  argued  in  Hilary  term  1738  by  Urlin  Serjt.  for 
^plaiDtiff  and  Wright  King's  Serjt.  for  the  defendant,  and  agaia  on  tho 
P  *  jMy  in  this  term  by  Eire  Kong's  Sent,  for  the  former  and  BeUfieU 
NUoi  the  latter. 

quentiyt 
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1739*    quently  fuch  remainder  is  void.     This  is  now  the  fettli 
^•v^J  rule   of  conftruftion    of  wills  of  this  fort,  and  was  nevetj 
Wbstom  doubted  in  any  pafe  that  I  can  meet  with,  except  the  cafe  cl 
^tE  A"  Hearn  v.  Allen  in  Cro.  Car.  57 ;  in  which  cafe,  though  thi 
again/     judgment  of  fhe  Court  was  again  ft  this  rule,  y&t  Telvcrti 
?ohm«lu  j  an<j  Crake},  both  very  great  Judges  adhered  to  it.    Ai 
this  rule  is  adhered  to  in  all  the  other  cafes  that  1  can  & 
as  well  precedent  as  fubfequent  (0).     So  is  the  judgment 
the  cafe   of  Webb  v.  Herring,  Cro.  Jac.  416.)  and  3  jfoj 
I92  (b).     The  cafe  of  Parker  v.  Tbacker,  3  Lev.  jo.    The 
cate   of  Nottingham  v.  Jennings,    7r.   12    Will.  £.  R  re- 
ported in  1    Salt.  233  (r).       But  I  have  a  fuller  manufcript  1 
(d)  than  the  report  in  Salkeld,  where  if  appears  to  be  a  cafe 
"made  by  Lord  Chief  Juftice  Hblt  on  a  trial  before  him,  and 
he  (aid  that  he  fhould  have  had  no  doubt  but  that  a  nujorirf 
of  the  Judges  in  the  cafe  of  Hearn  v.  sillcn  were  of  a  con- 
trary opinion.      But  the    Court   there   determined  againft 
that    authority     upon    the  firfl    argument*     And   in  thi 

*  .  (d)  See  I  M.  )lt>r-  *3*.//.  « ;  Saute  V.  Gerrard,  Cro.  EH*.  $%<  \  Tift* 
Collier,  2  Lev.  16a;  Allen  v.  Sfiemdhve,  I  Arte*.  74;  Zovr.  Davis,  »&'• 
849;  Pickering  v.  Tower,,  AmkU  tf$i  TyU  v..  flft/Zer,  Caf.  Uwsf  TaliAi 
a  P.  Wnu.  37O;  GoeJright  v.  Dunham.  Dovgl.  %66 ;  Denst  d.  Geepng  ▼•  $*•" 
/««,  Cettf/.  4f  ;  /)«•(£  /fJuj/Jr*  V  Fytdes,  Cortf.  83$}  Morga*  V»  CnfV 
&»/  134;  Por^r  v.  Bradley.  3  /iff*/*.  {5*  £*^  145;  £ht  v.  Arrj*,  * 
491;  7w  ^.Legge,  incited  m , «.  488.-*oec  alto  G/^rr  d.  White  s.W^ 
fofi  Tr.IJ41  and  Cwtelrigbt  dl  Goodridgev.  Goodtidge^JoJ?,  Mich.  1 742.  vljj 
for  the  purpofe  of  this  rule  a  devifc  over  fi  a  pcrion-of  the  hMfbloodtf 
the  firft  devifee  is  confide  red  as  a  devifc  to  a  ftranger,  and  confequentlj  the 
iirit  devifoe  take*  a  fee.  .   Tilburgh  v.  Bar  but,  1  f>*.  80,  and  3  ^fj.  Q'7- 

(*)  1  /&>/.  ^.  398  and  436.  $.  C  ' 

U)  I  his  cafe  ha*  been  fincc  reported  in  1  Li  JP<ry**.  568;  }P.Wmi\\ 
anuGM*.  £</.  &>•.  • 

(i)  The  follow  ing  is  probably  the  manufcript  oote  to  which  the  Lord 
Chief  Ju(Kc*  all  tided.  m  Nottingham  V .'Jennings.  In  ejedtmefit  a  cafe  n>a'^ 
coram  Ld.  iMr  for  the  rdolution  of  the  Court  was  this ;  John  Jo**?* 
ieifedin  fee  of  the  lands  in.  qudlion  and  having  three  ions  J«hn*  iupuiy 
and  James,  devifc*  them  to  Daniel  and  lis  heirs  for  ever,  and  if  he  JiexvitUJ 
heirs,  then  t«  Jtbn  and  his  heh-s.  THe  devifordiey;  Daniel  enters,  »™ 
alien*  the  Jand  t>y  leafc  and  rcirate  to  the  defendant,  and  dies  without  ifl«- 
John  is  likewifc  dead  and  his  heir  i»  kflbr  .of  the  plaintiff.  The  fing^ 
queftion  is  whether  Daniel  by  thit»  devifc  had  an  ttfate  in  rail  or  in  fee;  a"° 
adjudged  on  the  firil  argument  that  it  was  only  an  tftat:-rai).  For  thr 
word  ;'  heir*"  in  thiscaic  e>n  fignifr  nothing  hut  *  heirs  of  $e  sWjfpf  the 
devifee  '*:  if  it  had  meant  limply  and  jropcrTy  heirs  in  fee,  the  devifc  over 
tn  the  brother  for  want  of  fuch  heir  would  be  abiurd;  becauie  f<>  lon^w  the 
devifte  fhould  have  a  brother,  he  could  hot  die  without  heifs  in  fee ;  rherc* 
fore  to  make  the  intet  tion  cf  the  devifor  febfible  it  is  ncctfTiry  toconrtru* 
the  words  to  mean  heirs  in  t*U.  fVM  v.  Herrings  cafe,  Cro.  "jot.  4^5»  41?' 
is  exprefs  to  this  point.  And  fer  Holt,  If  tne  maj.  rity  of  the  ludgti  » 
Hearn  and  AlUns  cafe  had  not  been  contrary,  I  Jhouid  have  made  no  "li 
of  it.**  M5.  Coll.  rVUUs  Chief  Juftice. 

cafe 


TRINITY  TERM,  i2;&.i3  Qfo., JI, .  C.  P.  i£7. 

cafe  of  CrumbU  ▼,  Jones  (aj9  B.  JL  #.  7  yfo.the  Coujrt  ofTi   1 739. 
ipcmi  verdict  declared  this  to  be  the   dlabiifhcd  ruie,  and  Va^-v^^ 
adjudged  ift  that  cafe  that  the  firlt  devifee  took  4  fee  by  the  '  ""ton 
word."  heirs",  and  that   the  limitation  over  was  void  be*  ^'^f*" 
caufe  it  was  to  a  ftranger,  and  therefore  did  not  necefiarily    a^y 
imply  that  the  teftator  by  the  word  «  heira"  meant  "  heirs  F^mmeia.  m 
of  the  body";  for  he  might  think  that  he  could  limit  a  fee 
upon  a  fee,  and  fuch  his  intention  cpul4  not  take  £lace  ac- 
cording to  the  rules  of  law-  v  % 

Now  let  us  try  the  prefect  cafe  by  thjs  rule,  an4  fee  whe^ 
tbei  Thaipj  the  brother's  fon  could  want  heirs  fo  long  as  the, 
teihiot  bad  any  neareit  of  kin  in  being,  I  mean  fuch  a* 
were  capable  of  taking  lands  by  defcent ;  if  he  could  not, 
then  it  k  an  eftate-tail,  if  he  could,  then  it  is*an  eftate  in 
fee.  And  firft  it  was  faid  by  the  counfel  that  his  brothet 
Tkf&jjwQf\Ld  be  his  neareft  relation  and  yet  he  could  never 

(*)  -  Cnmiif  ▼.  Jenet,  (l)  Hil.  7  nn.  1708,9.  B.  A.  By  feecpl  verdi^ 
ia  ejectment  it  was  found  chat  'Anthony  Oubl,  being  feifed  of\the  lands  in 
qns.iion,  diddeviic  them  to  hit  daughter  for  life,  remainder  to  A.  the  eldeft 
J22  cf  his  daagntcr  and  hit  heirs,  anu  for  want  of  iuch  heirs  remainder 
» the  ri*ht  heirs  of  J  S  ,  who  was  his  daughter's  huiband.  rhe  devifor 
£»,  and  the  daughter ;  and  afterwards  A.  dies  without  iflue,  living  7.  5. 
Iftr  plaintiff  is  leflec  of  the  heir1  of  the  dsvifor,  and  the  defendant  of  the* 
her  of  .4.  the  devifee. 

u  It  was  agreed  that  the  remainder  to  the  right  vheirs  of  j.  S.  failed, 
for  that  J.  8.  was  alive  at  the  time  when  the  remainder  (ftouM  have  uken 
«fe&,  and  confequently  had  no  heirs  in  whom  the  remainder  could  vefc 
Asd  therefore  the  queition  was  between  the  heir  of  the  devifor  and  the  heir 
<ur  tat  cevifee,  whether  by  this  limitation  taken  together  A.  na'd  a  remain-  ' 

&r  a  tail  or  in  fee.  *  ' 

H  And  it  was  the  clear  opinion  of  the  Court  that  A.  by  this  limitation 
t»k  an  cflatc  in  fee,  and  that  the  limitation  "over  was  void  ;  for  the  limita- 
tiostuexprefs  to  A.  and  his  heirs,  and  t;ie  remainder  over' for  want  of  fuch 
fxbtiocs  not  *  necefiarily  (hew  that  the  devifor  intended  that  the  eftate 
&bM  pais  over  for  want  of  bnrs  9/  bit  Sodj,  for  he  might  mean  for  want 
ti  hein  i*  Jet ;  and  it  is  but  reasonable  that  the  common  and  legal  con- 
5ra&on  of  words  mould  be  taken  where  it'doe*  hot  appear  from  a  neceffary* 
r*  plain  implication  that  the  intent  of  the  devifor  was  .otherwife.     If  there- 
trc  a  limitation  in  a  will  be  to  the  eWLeft  fon  of  the  devifor  and bis  btirs,     . 
*2d  for  want  of  fuch  heirs  remainder'  to  the  fecond  fori,  who  if  the  firft 
feadie  without  iflue  iancxt  heir  both  to  his  father  and  brother,  in  this  cafe 
the  limitation  to  the  cldeft  fon  mutt  be  underftood  to  be  an  eftate-tail  j  be- 
nxk ;ihe  word  "  heirs"  cannot  be  uken  to  fignify  "  heirs  in  fee",  when- 
ce limitation  over  for  want  of  fuch  heirs  is  to  the  next  heir  in  fee.     And 
tag  tbb  was  cited  a  cafe  lately  adjudged  in  B.  R.  between  Nottingham  and 
J*iqi.    Vid   Cro*  Car.  57.     Hear*  v.  AlUnt  Vaugb.  169,  a;o  ;  Cro.  Jos. 
4*i  WM  v.  Htrringr     MS.  Coll.  WtUe,%  Chief  Jutticc. 


(1)  Reported  by  the  name  of  Grumble  v.  7«w»,  in  %  Eq.  Caf.  Ah.  300.  pi.  1  e.  and  in 
"^.»7.    AumbUv.  J*n«yWpalk.  238.  .*      *%       .  ™ 

take 


c/y«g  (hotild  want  heirs  yet  the  devife  ovet  might  give  the  eftate 

Pre  Stan  to  the  father.     But  this  argument  will  not  hold,  becaufe  the 

demLEA"  devife  t0  *e  t«ftator,s  neareft  relations  is  not  until  aftor  the 

agaiufi     d^ceafe  of  his  brother   Thomas^  to  whom  he  had  given  an 

Fokn&ll/  eftate  tor  life.     It  was  likewife  faid  that  he  might  hare  very 

near  relations  of  the  half  blood,  who  yet  could  not  take  as 

heirs  to  his  brother's  forr.     But  to  this  k  was  anfwered  that 

as  the  teftator  wag  difpofing  of  lands,  he  muft  mean  iuch 

of  his  relations  as  were  capable  of  taking  lands  by  tkfcent 

and  therefore  muft  mean  of  his  whole  blood  j  and  I  am  in-< 

dined  to  be  of  this  opinion,  and  therefore  think  that  there 

is  no  conclufion  to  be  drawn  from  this* 

But  there  is  another  contingency,  which  plainly  (hews 
that  the  teftator  might  have  neareft  of  kin  capable  of  taking 
by  defeent,  and  yet  his  brother's  ion  might  die  without 
heirs  ;  for  his  brother  might  marry  a  fecond  wife  and  have 
feverai  children  by  her,  which  children  would  be  of  the 
name  of  EagU%  which  children  would  be  near  relations  of 
the  teftator  and  capable  of  taking  by  defeent,  and  yet  being 
of  the  half  blood  to  Thomas  the  present  fon  of  the  teftator's 
brother  could  never  take  as  heirs  to  him* 

And  I  think  in  this  cafe  we  fliould  be  as  detirotis  as  poffible 
to  put  this  conftru£Hon  on  the  will,  both  becaufe  the  defen-» 
dant  claims  under  a  purehafer  for  a  valuable  confideration, 
and  becaufe  it  is  plain  that  the  teftator  intended  to  create  a 
perpetuity  if  he  could  by  this  devife  over,  which  the  law 
will  not  permit.  If  we  were  to  put  arty  other  conftru&ion 
on  this,  we  muft  alfo  conftrue  it  to  mean  "  heirs  male  &c"  ; 
for  the  devifor  has  dire&ed  that  the  eftate  fhould  continue 
in  the  narrte  of  the  Eagles ;  arid  if  it  were  to  defcend  to  the 
daughters,  that  would  defeat  the  deviforV  intention  as  cx- 
preffed  in  this  part  of  the  claufe« 

We  are  therefore  of  opinion  that  the  devife  to  Thomas  the 
fon  of  the  teftator's  brother  muft  be  taken  in  it's  legal  and 
natural  conftru&ion,  that  confequently  he  took  an  eftate  in  fee, 
and  therefore  the  judgment  ought  to  be  for  the  defendant:  but 
as  this  comes  before  us  upon  a  cafe,  the  rule  of  this  Court  muft 
be  according  to  the  rule  of  nifi  priiis,  that  the  verdid  for  the 

plaintiff 
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Jfcunuff  be  fct  afide*  and  the  lcflbr  of  the  plaintiff  xntfft  pay    1 739. 
.  |9  the  defendant  the  cofts  of  a  nonfuit."  "  w^v-h^ 

PftBtTOH 

To  the  above  thb  memorandum  was  added  in  Lord  Chief  J*j£ 
lattices  JTiY/r/s  Note  Book— Note,  «  J.  JT.  ifr*$fatf  abfent,  ££ 
V«t  content  to  the  judgment/'  *•«*»**> 

HiCHARD  Jokes  on  the  Detnife  of  William  Cow*t.i**ij 
.per  and    Thomas   Bromefibld    agtinjl  John  t££ 
Verney  Efc^  Thomas  Warjpord  and  KttU&K  ja^iJL- 
Illis* 


1  H£  opinion  of  die  Court  was  thus  given  by  a.  teritnt 

for  life  ha** 

#Hfr,  Lord  Chief  Juftice    *«  Ejeament  for  a  moiety  of  ™z  *™r 
three  mefluages   two  gardens  two  liabks  and  two  coach-  buSd*n£ 
koufct  in  LincoMs-Inn  Fields,  \**k*  for  Si 

The  cafe  was  made  before  me  at  the  trial  in  Middleftx,\^J*€ 
Feb.  2  id  1 7  37,  and  is  as  follows.  beft  ioL 

Sir  J$bn  Covoper  Knight  was  feifed  in  fee  of  feveral  mef-P™"** 

fuages  and  moities  of  mefliiagcs  on  the  fouth  fide  of  Lincoln*- ^^% 

hn  fields  in   the  pariflbes  of  S/<  Giles  in  the  Fields  and  Sf.fiafeforthat 

tenant  Danes,  of  which  the  premifes  in  queftion  are  pan.urm'whidl 

And  by  indenture  dated  28th  of  April  S691  in  confideration^j^^ 

*f  a  marriage  to  be  had  between  him, and  Anne  Sturney  fet*abuikung 

tied  the  lame  to  the  ufes  following,  as  to  a  moiety  of  eight  i*?ff£ut 
w**tr  *   *      ••  1      i_  »r9   *  t\>         '  t% which  c< 

mefluages  (of  which  the  premifes  in  queftion  are  parcel )taincd at. 

to  the  life  of  himfelf  for  ninety  nine  years  if  he  (hould  fo  vcoaut  by 


con* 


tooglive,  then  to  truftees  during  his  life  to  prefenre  contin-^^^0 
gent  remainders,  and  from  and  after  his  death  then  to  truf-pairthepre- 
*«s  therein  named  for  500  years  on  certain  trufts,  and  after  mifodc* 
4ft  determination  of  die  faid  term  to  the  ufe  of  the  firft  fe- ™0tf„£l* 
and  and  every  other  fon  of  the  faid  Sir  John  on  the  body  of/««&  »ther 
^  laid  Anne  lawfully  begotten  in  tail  male,  with  other  ^iT^t, 
ttaiaders  over  j  and  a  provifo  that  it  fliould  and  might  be^,  ^  V, 
hwful  for  the  laid  Sir  John  Cvwper  or  any  other  perfon  that '*""»;  -• 
Swuld  refpeaivdy  be  m  pofleffion  of  the  laid  premifes  or^f^J^ 

••       .»   •        -  a  building 

«fc  within  the  power  .—Such  a  leafe  being  granted  by  truant  for  life,  who  had  a  bare 
Raked  power  without  any  legal  intcreft,  is  void*  and  confcjucntly  net  capable  of  being 
•wfanied  by  the  remainderman  accepting  tent, 

any 
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1^36.    any  part  thereof  by  virtue  of  any  of  the  limitations  afbrefaid 

\^~  . .    from  time  to  time  during  their  rcfpe&ive  lives  to  make  leafes 

Jones  dem. in  pofleffion  but  not  in  reverfion  or  remainder  of  the  did 

Cow.r"   premifes  or  any  part  thereof  fo  as  no  leafe  fliould  exceed  tl*e 

V**m*t.  tcrm  °f  twenty-one  years  from  the  making  thereof,  and  fo  as 

the  bed  rent  {hould  be  thereupon  referred.     The   term  of 

500   years  wa*  Dy  confent  not   to  be  infilled   on    by  either 

fide. 

Th:  marriage  took  effe£l.     And  afterwards    an    aft  wtf 
made.,  2  Anne,  to  enable  Sir  John  Cowper  and  <Antheny  Hen- 
•     ley  Efq  to  make  partition  and  grant  building  leafes  of  feveral 
meffuages    and    tenements    in     Lincoln's- Inn    Fields   8cc\ 
in  which  ad  the  faid  fettiement  is  in  part  recited,  and  it  is 
alfo  recited  that  the  eight  mefluages  (inter  alia)  which  they 
the  faid  Sir  John  and  Anthony  held  by  undivided   moieties 
and  in  common  between  them  were  all  cur  mod  of  them  very 
much  decayed  and  muft  of  neceflity  in  a  very  (hort  time  be 
pulled  down  to  the  ground  and  rebuilt  or  elfe  the  whole  be- 
nefit of  the  rents  thereof  would  be  abfolutely  loft,  and  that 
no  perfoTi  would  undertake  to  rebuild  the  fame  unlefs  en- 
couraged by  a  longer  term  than  twenty-one  years  which  they 
the  faid  Sir  John  tlowpir  and  Anthony  Henley  were  not  em- 
powered to  grant,  whereby  not  only  the  prefent  interests  and 
cftates  of  Sir  John  Cowper  and  Anth$ny  Henley  but  alfo  thofe 
in  remainder  were  in  danger  of  being  totally  ruined  or  very 
much  prejudiced,  it  was  therefore  ena&ed  that  the  faid  eight 
rnefiuages  with  their  appurtenances  (hould  be  veiled  in  four 
truftees*  therein  named  and  their  heirs*  in  truft  to  make  an  equal 
partition  of  the  eight  mefluages  between  Sir  John  Cowper  and 
'  Anthony  Henley,  and  proper  directions  are  given  for  that  pur- 
pofe ;  and  then  it  is  enacted  "  that  it  (hould  and  might  be 
lawful  to  and  for  the  faid  Sir  John  Cowper  during  his  eftate 
and  tntereil  in  the  undivided  or  divided  premife6  and  after 
the  death  of  Sir  John  Cowper  as  to  fuch  of  the  faid  premifes 
whereof  no  building  leafe  (hould  be  made  in  his  lifetime  and 
to  and  for  every  other  perfon  or  perfons  to  whom  the  pre- 
mifes are  limited  by  the   faid  indenture  after  the  4cath  of 
Sir  John  Cowper  as  they  fliould  be  in  pofieffion  by  virtue  of 
the  faid  limitations,  and  in  cafe  of  infancy  to  and  for  the 
guardian  or  guardians  of  fuch  infants  by  indenture  under 
his  or  their  hands  and  feals,  to  grant  leafe  or  demife  the 

faid 
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tsi  undivided  or  divided  moiety  of  the  faid  eight  meffuages    1 739. 
ftaiiding  and  being  on  the  fouth  fide  of  the  laid  fields  be    y^v 
longing  or  to  belong  to  the  faid  Sir  John  Copper  with  thejo**aoun. 
appunenances  or  of  any  of  them  or  of  any  part  or  parts  c°w!^* 
thereof  at  any  time  thereafter  unto  any  perfon  or  perfons  for  v2Ti**r. 
any  term  or  number  of  years  not  exceeding  fixty-one  years 
{torn  the  making  thereof  for  the  encouragement  of  rebuild- 
ing fuch  leafed  premifes,  fo  as  no  filch  leafe  be  made  with- 
out impeachment  of  wafte  by  any  exprefs  words,  and  fo  as 
on  every  fuch  leafe  or  leafes  there  be  referved  to  continue  pay- 
able during  the  fame  the  full  and  utmoft  yearly  ground  rents 
ti&t  could  be  got  for  the  fame  with  refpeft  to  the  cods  and 
ehiigcs  of  rebuilding  without  taking  any  fine,  and  fo  as  in 
creryluch  leafe  there  be,  contained  a  condition  of  re  entry 
for  non-payment  of  rent  and  the  ufual  and  reasonable  cove- 
nants;  and  that  it  fhould  and  might  be  lawful  to  and  for 
fach  Jdfas  their  executors  &c,  paying  and  performing  their 
rents  and  cbterurits,'  to  have  hold  and  enjoy  the  premifes  that 
IhouJdbefo  demlfed  to  them  during  their  refpective  eft  ate  s 
and  terms  therein.* 

That  no  partition  has  been  made  pursuant  to  the  a£t. 

That  afterwards  Sir  John  Ccwper  by  indenture,1  25th  March' 

i"04,  made   a  leafe   to  Richard  Butler  and  his  afllgns  of  a 

moiety  of  one  of  the  faid* eight  mefliiages  with  the  yard  &c 

(being  the  premifes  in  queftion)  to  hold  for  fixty-one  years 

torn  the  making  thereof-     That  the  faid  a£l  is  recited  in  the 

kid  indenture  j  and  the  faid  leafe  is  faid  to  be  made  in  purfu- 

mce  of  the  (aid  power  :  but  in  reciting  the  power  thef  deed  v 

omits  that  part  of  it  which  fays  that  it  fhall  be  for  the  epcou- 

%mtnt  of  rebuilding  and  referving  the  beft  improved  ground 

nnt  which  can  be  got  for  the  fame.     The  rent  referved  by  this 

Wc  is  a  pepper  corn  the  firft  year,  and  afterwards  during 

&e  term  45A  a- year  payable  quarterly ;  ufual  covenants  for 

payment  of  the  Vent  &C:  but  the  only  covenant  that  in  the 

leait  relates  to  building  is  as  follows ;  «f  That  the  faid  Richard 

Butler  his  executors  &c  (hall  at  their  own  proper  charges 

from  time  to  time  during  the  term  well  and  fufficiently  repair 

uphold  maintain  and  keep  the  faid  mefluages  and  premifes 

*Wby  demifed  with  the  appurtenances,  or  fuch  other  mef- 

juage  or  buildings  as  fhall  during  the  faid  term  be  built  on  the 

$r*mifesf  .in  by  and  with  all  and  all  manner  of  needful  and 

uttefiary  reparations  and  amendments  when  and  fo  often 

•      as 
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1739.    as  need  (hall  be  and  require,  and  (hall  leave  them  fo  at  tki 

l^v*-  end  of  the  term"    There  is  a  claufe  of  re-entry  for  noc 

JoNBidcm  payment  oi  the  rent  in  4a  days  after  the  days  of  payment 

**«»/»*  All(*  a  ProY^°  l^at  m  c^c  *hc  premiies  or  any  part  thereol 

VtaMt t.  fhoula  during  the  term  be  confumed  or  in  any  way  impaired 

by  fire  beginning  in  any  other  mefluage  or  tenement  the  faid 

Richard  Butler  his  executors  &c  fhould  not   be  compellable 

to  rebuild  or  repair  the  fame ;  and  another  prorifo  that  if 

the  faid  Richard  Butler  his  executors  &c  fhould  at  the  end 

of  the  nrft  forty  years  of  the  term  be  minded  or  defirons  to 

determine  the  leafe  and  eftate  thereby  granted,  and  fhould 

give  notice  of  fuch  his  mind  and  defire  in  writing  to  the  faid 

Sir  John  Couper  his  heirs  or  afligns  or  to  fuch  perfon  to 

whom  the  remainder  or  rcverfion  of  the  premifes  expedhnt 

upon  the  faid  term  ihould  then  belong  or  to  the  perfon  au* 

thorifed  to  receive  the  rent  for  the  fpace  of  twelve  months 

next  before  fuch  his  defire  and  intention,  then  and  in  (uch 

cafe  the  term  and  eftate  thereby  granted  fhould  at  the  end  of 

the  faid  twelve  months  next  after  fuch   notice  abfolutelr 

,     '  ceafe  and  determine  according  to  the  intent  and  meaning  of 

fuch  notice.     That   the  laid  Richard  Butler  duly  executed  a 

counterpart  \  and  that  the  rent  referred  was  the  full  yearly 

value  of  the  premifes. 

That  Richard  Butler  foon  after  making  of  the  faid  in- 
denture entered  on  the  premifes,  and  being  fo  poflcfled 
erected  and  built  on  part  of  the  premifes  two  new  mefluages 
now  in  the  pofleflion  of  the  defendants  Watford  and  Ellis  ; 
and  alfo  a  c6ach-houfe  and  liable  now  in  the  pofleflion  of 
the  defendant  Verney ;  and  that  the  moiety  of  the  faid  capital 
mefluage  and  the  reft  of  the  premifes  in  the  faid  indenture 
of  demife  contained  are  now  hkewife  in  the  pofleflion  of  the 
faid  defendant  Verney. 

That  John  Burnett  by  virtue  of  an  aflignment  from  the  ex- 
ecutors of  Richard  Butler,  dated  22d  of  November  17081 
was  entitled  to  all  the  remaining  intereftr  in  Richard  Butler's 
leafe  of  the  25th  of  Decembtr  1704.  That  Richard  Butler 
and  John  Burnett  refpe&ively  duly  paid  the  referved  rent  to 
the  laid  Sir  John  Couper  during  his  life  j  that  he  died  on 
the  23d  of  October  1729;  and  after  his  death  John  Burnett 
continued  in  pofleflion  of  the  premifes  and  paid  the  referved 
rent  of  45/.  a- year  for  two  or  three  years  after  the  death  of 
Sir  John  Cowper  unto  the  leflbr  oi  the  plaintiff  WilDem 
Cowper,  the  eldeft  fon  of  Sir  John  Cowper  by  the  faid  Anne 

Sturney. 
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\gruj.    That  the  leflbr  Thomas  Bromfield  is  the  only  fur-    1730, 
hingtroftee  under  the  faid  a&;  and  that  the  other  three  ^^j 
fedin  the  lifetime  of  Sir  John  Cowper.  JoMciHcm* 

CovrtR 
Thequcftion  that  was  referred  upon  this  cafe  was  the  ge-  JVPW 
nenl  queftion,  whether  the  leflbrs  of  the  plaintiff  or  either     ***** 
«f  them  are  entitled  to  recover  the  whole  or  any  and  what 
put  of  the  premifes.     And  this  queftion  will  depend  upon 
thdc  three  j 

ifc,  Whether  the  leafes, "  which  Sir  John  Coioper  &c. 
wtte  empowered  to  make  by  the  ftatute  2  An.  for  the  term 
of  &xtTf-ooc  years  were  to  be  building-Uafes : 

2dly,  If  they  were,  whether  the  leafe  under  -which  Mr. 
Burnett  claims,  was  fuch  a  building  leafe ; 

ySkj3  Jf  the  two  firft  points  ihould  beagainft  the  defen* 
(huts,  whether  Mr*  Cowper  the  leiTor  has  not  confirmed  this 
feafe  by  acceptance  of  the  rent  from  the  leflee. 

As  the  evidence  was  laid  before  me  in  a  very  confufed 
manner  at  the  trial,  and  as  it  is  a  cafe  of  fome  value,  I  was 
terydefirous  to  have  the  opinion  of  my  Brothers;  but  now  ' 
tte  matter  has  been  fully  fpoken  to  (a),  and  every  thing  has 
teen  lifted  to  the  bottom,  it  is,  I  think,  a  very  plain  cafe. 

As  to  the  firft  point ;  we  are  all  clearly  of  opinion  that  the 
kales  for  fixty-one  years,  which  Sir  John  Cowper  and  dtherg 
vac  empowered  to  make  by  the  ftatute  a  An.>  were  intend* 
tltobe  building  leafes;  not  leaks  only  for  the  encourage* 
not  of  rebuilding,  as  was  endeavoured  to  be  made  out  by 
feral  very  ingenious    arguments  by  my  Brother  Burnett 
{vho  argued  laft  for  the  defendants,)  but .  leafes  by  which  the 
fetes  Cbould  be  obliged  to  rebuild^  and  in  which  tnere  Ihould 
bt  a  proper  rent  referred  and  proper  covenants  for  that  pur* 
pofe.    We  agree  that  in  the  conftrudion  of  ads  of  parlia- 
ment, as  well  public  as  private,  the  intention  of  the  Legif- 
tewt  ought  to  be  enquired  into,  and  when  that  appears  plain 
ad  dear,  the  greateft  regard  ought  to  be  had  to  it.     But 
this  intention  muftbe  coUefted  from  every  part  of  the  a£t, 
aderery  part  of  it  (hews  that  thefe  were  defigned  to  be 

(«)  The  cafe  wm  argued  by  Prime  and  rVrigtt  King's  Serjts.  for  the 
f&$  and  by  SJtuvur  King's  Serjt.  and  Burnett  Scrjt.  tor  the  defendants, 
«lkc  15th  of  May  and  fojh  of  June  1739. 

building 


1739*  bui/ding  leafes.    The  aft  is  entitled   "  An  Aft  to  enable  Sh? 

u^v^J  John  Cowptr  and  Mr.  Henley  to  make  a  partition  and  grant 

JoNEsdem  luilding  leafes"     In  the  recital  one  of  the  reaibns  aifigned  for 

**ZlftK  making  the  aft  is  that  mod  of  the  houfes  were  very  much 

VcuNtr.  decayed  and  nauft  of  neceflity  in  a  fliort  time  be  pulled  down 
to  the  ground  and  rebuilt,  or  elfe  the  whole  benefit  of  the 
rents  thereof  would  be  abfolutely  loft,  and  that  no  perfon 
would  undertake  the  rebuilding  of  the  fame  unlefs  encouraged 
by  a  longer  term  than  twenty-one  years,  whereby  the  pre- 
ienteftates  and  interefts  of  Sir  John  Covsper  and  Mr.  Henley 
ajidalfo  of  thofe  iu  remainder  were  in  danger  of  being  to- 
tally ruined  or  very  much  prejudiced ;  by  which  words  it  is 
plain  that  thofe  who  were  to  have  leafes  for  fixty-one  /years 
were  to  undertake  to  rebuild.  In  the  power  itfelf  it  is  faid 
v  that  Sir  John  Coivper  and' thofe  who  come  after  him  might 

naake  for  leafes  fixt  y-one  years  of  fuch  of  the  premifes  of  which 
he  had  made  no  building  leafe  in  his  lifetime.     In  the  de- 
scription of  thefe  leafes  indeed  it  is  only  faid  «  for  the  en- 
couragement of  rebuilding ;"  and  thefe  are  the  only  words 
iu  the  aft  from  whence  any  inference  can  be  drawn  on  be- 
half of  the  defendants.     But  to  put  this  reftrained  conftruc- 
tion  on  the  words,  and  to  determine  that  it  was  only  intend- 
ed that  leafes  njigbt  b,e  made  for  fixty-one  years  which  Jong 
term  would  be  an  encouragement  to  leflees  to  rebuild  but 
that  they  were  to  be  left  at  liberty  whether  they  would  re- 
build Ar  nott  is  to  contradift  the  plain  intent  of  the  aft  ex- 
prefled  in  every  other  part  of  it.     Firil,  the  title  and  recital, 
as  I  have  already  obferved,  (hew  this.     In  the  next  place  by 
the  words  made  ufe  of  in  the  begiuning  of  this  very  claufe 
which  gives  the  power  it  is  plain  that  Sir  John  Cowper9*  were 
to  be  building  leases  ;  and  it  could  not  be  intended  that  thofe 
who  were  to  come  after  him  were  to  have  a  larger  power  than 
him :  befides  this  queftion  arifes  on  a'  leafe  made  hy  himfelf. 
And  then  the  words  at  the  Utter  end  of  this  claufe  make  it 
ft  ill  ftronger ;  for  the  rent  wRich  is  to  be  reterved  is  to  be  the 
full  and  utmoft  yearly  ground  rent  that  coujd  be  gotten  with 
refpeft  to  the   cofts  and  charges  of  rebuilding.     We  have 
therefore  no  doubt  upon  this  firft  poitit,  but  are  all  clear 
that  it  ought  to  be  a  building  leafe. 


Secondly, 
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Secondly;  And  we  have  as  little  doubt  upon  the  fecond;    1739. 
jiat  this  cannot  be  confidered  as  ?  building  leafe  within  the  u^v-*0 
tuning  of  the  ad.     There  is  no  power  given  to  the  leflee  J«*K»*i«Wf 
to  pull  down  and  rebuild  any  part  of  the  premifes,  nor  any  Co*"^ 
obligation  upon  him  to  do  fo,  nor  any  covenant  for  that  our-  y^a/tr, 
pfe.     And  in  the  very  recital  of  the  power  that  part  of  the 
cocojngement  of  rebuilding  and  that  relating  to  the  refer* 
ration  of  the  beft  ground  rent  that  could  be  gotten  with  re* 
fpett  to  the  charges  of  rebuilding  feem  tp   be  pgrpofeiy 
omitted.     A  reafcnabje  covenant  in  a  building  leafe  mutt 
certainly  be  meant  of  a  covenant  to  build  :  but  there  is  none 
fuck  u&  this  leafe.     It  was  infilled  indeed  that  the  covenant 
to  repair  and  uphold  implies  this,  and  feverai  cafes  were 
cited  to  this  purpofe  :  but  it  was  very  well  anfwered  that  at 
mod  this  only  relates  to  rebuilding  in  cafe   the  building? 
(hould  fall  down,  but  that  there  is  nothing  in  this  leafe  that 
iuthoriks  the  leflee  to  pull  down  the  buildings,  nay  that  it 
would  be  waft e  if  he  (hould  (4),  and  the  leflbr  may  befides 
bring  an  aft  ion  for  the  materials  when  pulled  down.     Be- 
fides the  beft  improved  rent  is  referved  without  any  regard  to 
the  charges  of  rebuilding  was  not  in  the  contemplation  of 
the  parties  at  the  time  of  making  the  leafe.    The  provifo 
Yikewife  that   the   leflee  mould   be  at  liberty    to  quit  the 
premifes  at  tbe  expiration  of  forty  years  affords  another  very 
ftrong  argument  to  this  purpofe.      For  though  I  do  not 
think  it  makes  the  leafe  itfelf  void,  yet  it  (hews  plainly  that 
dos  was  not  intended  to  be  a  building  leafe;  for  if  the  leflee 
had  been  to  Tebuild,  he  would  have  been  deGrous  to  keep  ( 

the  premifes  as  long  as  he  could,  .and  would  never  have  de- 
find  a  liberty  of  quitting  the  premifes  before  the  end  of  the 
term.  But  this  liberty  could  be  inferted  with  no  other  view 
but  left  the  premifes  {hould  become  fo  ruinous  before  the  end 
of  the  term  thai  the  leflee  (hould  not  think  it  worth  hi* 
while  to  keep  the  premifes  in  repair  at  a  great  expence  and 
pay  at  the  fame  time  the  beft  improved  rent  for  them. 
What  is  -found  in  the  cafe  that  he  has  in  fa£jt  voluntarily 
built  two  houfes  &c  on  t)ie  premifes  will  make  no  alteration 
bthe  cafe,  firft,  becaufe  he  has  not  pulled  down  the  okj 

'a)  4.  Co.  ©"3.  The  old  W  on  this  fubjeA  wa»  fo  ftrioj  that  if  the  leflee 
cftiied  down  a  hoofc  and  buik  another  in  it*  room  *9tfo  Urge,  2%  H«n.  6. 18. 
£ ,  or  even  Urger,  C$.  JLit.  53.  a,,  it  wat  wafte.  $ut  lee  MqM****  t> 
hveelt,  3  P*  Wmi.xSl.n.  F. 

houfe 


tH  rmmVY  term,  u  *  is  gko.il  &?. 

*739-   boufe  which  was  ruinous  and  rebuilt  that,  which  wwbt 
was  intended  by  the  ad  5  fecondly,  but  principally,  becnfe 


Jon  etdem.  what  he  has  done  fince  more  than  he  was  obliged  tp  do  by 
*•£**  ^  'ca^e  CCTta*n^7  cannot  make  the  leafe  good  which  vaj. 
VtitwEi,  void  ab  initio,  according  to  that  known  rule  in  the  lawquol j 
initio non valet tra£tu tejnporis non potcft convakfcere.   Iff 
ieafe  were  made  by  a  perfon,  who  ought  to  ncfetve  the  an* 
cient  rent,  referring  a  much  lefs,  it  might  as  well  be  fakf 
that  the  leflee  may  make  it  good  by  consenting  to  pay  the 
ancient  rent  afterwards ;  and  yet  fijeh  a  notion  was  fitter 
•   thought  of  and  would  be  moft  abfurd.     We  think  therefore 
that  this  pan  make  no  alteration  at  law,  though  k  may  in 
equity  5  for  thp  lefiee,  if  evicted,  will  probably  be  able  to 
obtain  fatisfa&ion  there  for  the  lading  improvements  which 
Jie  has  made* 

What  was  inferred  from  feveral  cafes  and  fevenl  afls  of 
parliament  which  were  cited  to  (hew  that  a  much  lefs  tens 
than  fixty-one  years  has  been  conficlered  as  a  fufficient  term 
for  the  encouragement  of  rebuilding  was  all  that  could  be 
faid  on  the  fubjeflt,  bu£  is  we  think  of  no  weight*  for  ft 
ffluft  conftrue  this  power  as  it;  is  ami  as  it  appears  on  the  $ 
rtfelf.  The  rules  concerning  the  Conftrji&ion  of  powen 
teemed  to  be  agreed  on  both  fides*  arid  therefore  I  need 
not  fay  any  thing  upon  them;  and  likewise  becaufe  ifthii 
power  were  intended  only  to  create  building  leafes,  as  we  ait 
clearly  of  opinion  that  it  was,  it  is  beyond  difpute  that  thi* 
power  has  fcarcely  been  purfued  in  any  part  of  it. 

Thirdly ;  As  to  the  laft  point  I  (hall  fay  but  very  little,  b* 
caufe  it  is  undoubted  law  that  though  an  acceptance  of  tent 
may  make  a  voidable  leafe  good,  it  cannot  make  valid  a  deed  or 
a.  leafe  which  was  actually  void  *Jt  firft  (*).    And  it  is  as  pto 

thai 

(a)  «  It  if  to  *e  ofefenred  that  where  the  eftatc  or  leafe  Is  jjft /**<*'* 
fcy.  tne  condition  or  limitation,  no  acceptance  of  the  rent  after  ca  make  it 
;o  have  a  continuance,  otherwiic  it  is  ot  an  eftate  or  leafe /potf^Mr  by  entry* ' 
Co.  J.it.  21  5  a.  Sec  alio  binth  v.  Throckmorton,  Cro.  jE/ijc.  til ;  Co  lit  -95 
t ;  Bto.  tit,  "  Leafe?'  pU  10.  and  18 ;  3  Co.  64  b  ;  Bickman  V-  Garth,  Cn, 
Jac.  173 ;  Doe  <L  Simffon  v.  Butcher,  Dovgl  §e ;  G—aright  d.  Wynu  ▼. 
Humphreys,  ih.  in  not.  51  ;  Jenkins  d.  Vote  v.  Church,  Cctop  4845  anU  Dm  oV 
JMtrti*  v.  rV#ttst  9  Dmrnf.  &  £.  83.  Put  ip  QooiritM  d.  Carter  ▼. 
'  §tr*fb*. 
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tfcrt  this  leafe  was  a&ually  void   and  not  voidable  only,  for    1 739. 
Sir  Job*  Covtptr  ba<}  only  a  naked  power   at  the  time  of  i**-v*»; 
poking  it  and  no  legal  intereft  to  which  the  power  could  be  JoKiadem. 
ooupfed ;  for  the  whole  legal  intereft  was  vefted  by  the  fta-  C^Hl% 
fntc  in  the  truftees,  and  he  at  the  moft  had  only  an  equitable  Vx^niy. 
ptcreft  to  which  00  legal  power  can  be  annexed.     And  if  a 
van  having  a  naked  power  make  a  deed  or  a  leafe  not  war- 
taoted  by  019  power,  fuch  deed  or  leafe  is  .certainly  void 
tad  not  voidable  only.    If  it  had  been  otherwife,  notwith- 
standing what  was  faid  to  the  contrary,  I  ihould  have  thought 
that  the  acceptance  of  the  jrent  by  the  ceftui  que  truft  would 
certainly  have  made  the  leafe  good,  and  that  it  would  even 
have  been  better  than  the  acceptance  by  the  truilee ;  but 
the  kafc  bong,  abfolutely  void,  the  acceptance  by  either  of 
them  can  fignjfy  nothing. 

We  are  therefore  all  of  opinion  that  judgment  ought  to 
be  for  the  plaintiff;  and  as  the  yerdift  is  already  for  him, 
tiie  poiiea  mud  be  delivered  to  him  in  order  that  Ae  may  en? 
ter  up  his  judgment." 

John  Tapner  on  the  Deraife  of  Richard  Psckham  i™.  i»  & 
Anne  Palmer  and  Robert  Ball  again/l  Joseph  f  w?dnef-' 
Merlott  an4  Henry  P^Iqr.  <kY, 

•^     4  July  nth. 

JfflLLES  Lord  Chief  Juftice  delivered  the  opinion  of  the  There  mull 
Court  as  follows*  U^f 

*  entry  to 

avoid  a  fine. 

u  Ejefiment  of  the  manor  of  Keyur  and  a  meffuagc  and  7  Mod.207. 
lads  in  Sidhjbam  in  the  county  of  Suffex.  s.  C.  ©ci 

This  comes  before  the  court  on  a  cafe  made  by  Mr.  Baron  - 
%mffim  at  the  afEzes  held  fox  the  county  of  Suffix  on  the 
30th  of  Jtsly  1 737 ',  which  cafe  is  as  follows.     Sir  Thomas 
Mtiler  was  feifed  in  fee  of  the  prcmifes  in  queftion,  and  on 
4e  marriage  of  his  daughter  Efaeabetb  wi^h  John  Farington 

k?4»,  Cvwp.  iqj.  it  was  hoMen  that  a  redelivery  of  a  \t*ft  made  by  way 
^ mortgage  by  a  feme  after  the  death  of  her  hufband,  which  had  been  de~ 
taed  by  her  while  ihc  was  covert,  was  a  confirmation  of  the  deed  to . 
^i  her  without  a  re-execution,  and  that  cir  cum  Ranee*  alone  might  amount 
fefe*  redelivery,  though  the  deed  was  a  joint  deed  by  the  hufband  a&& 
t£e zfie&ifig  the  Janda  jaf  the  wife. 

^  eldeft 


•  i  J7' 


intended  marriage  and  of  love  and  affection  to  Elizabeth  &c, 
T....J-      by  leafe  and  releafe  19th  and  20th  of  February,  9  W.  3., 
^ham""^  fettled  the  premifes  to  the  ufe  of  himfelf  and  his  heirs  till 
agofojl     the  marriage,  and  afterwards  to  the  ufe  of  John  Farington 
M£RLOTT.and  his  affigns  for  ninety-n  ne   years  if  he  fhould   fo  long 
live  without  impeachment  of  wafte,  then  to  truftees  during  , 
his  life  to  preferve  the  contingent  remainders,  and  from  and  i 
after  his  death  to  the  ufe   oi'  Elizabeth  Miller  for  her  life* 
for  her  jointure,  and  from  and  after  their  deaths  to  the  ufe , 
of  the  firft  and  every  other  fon  of  the  faid  marriage  in  tail  i 
general,  remainder  to  every  after-born  fon   in  tail  general, 
remainder  to  the  firft  and  every  other  daughter  of  the  mar- 
riage in  tail  general,  rernainder  to  every  after-born  daughter, 
and  for  default  of  fuch  iflue  to  the  ufe  and  behoof  of  the  hem 
and  ajftgns  of  the  faid  John  Farington  for  ever. 

The  marriage   took   eflfeft,  and  John  Farington  entered  | 
and  was  in  poffefljon  during  his  life,  and  died  on  the  24th  of  ] 
December  17 18  without  any  iflue  born  in  his  lifetime  or  after 
his  death.     Elizabeth  his  wife  furvived  him,  an,d  died  feifed 
of  the  premifes  on  the  5th  of  July  1736. 

The  leflbrs  of  the  plaintiff  are  the  heirs  at  law  of  John 
Farington.  x, 

John  Farington  duly  made  and  executed  his  will  in  writ-j 
ing  on  the  7th  of  May  1718,  and  devifed  all  the  manors 
meffuages  farms  lands  tenements'  and  hereditaments  both 
freehold  and  copyhold  wheredf  or  wherein  he  or  any  perfoi| 
"  or  perfons  in  truft  for  him  had  any  eftate  of  freehold  or  in- 
heritance in  poffeffion  reverfion  remainder  or  expe£tonc| 
fituate  lying  or  being  in  the  kingdom  of  Great  Britain  01 
elfcwherc  unto  his  uncle  John  Merlott  his  heirs  and  affignj. 
for  ever. 

John  Merlott  duly  made  and  executed  his  will  in  w.;tn| 
24th  June  17311  and  devifed  to  the  defendant  Jofeph  h'ff 
*  tott  and  his  heira  for  -ever  all  that  his  reverfionary  eftate  call©  , 
or  known  by  the  name  of  Keynes's  farm  in  the  parifh  0 
Sid/e/bam  in  the  county  of  Suffex  with  the  appurtenance 
thereto  belonging,  and  died  Toon  after  in  the  lifetime  (f 
Elizabeth. 

The  defendant  Jofeph  Merhtt  is  ion  and  heir  to  Joh 
Merlott. 

After  the  death  of  Elizabeth  viz.  <Jth  July  1736,  poflefliol 
was  taken  of  the  eftate  in  queftion  in  tfie  name  and  on  the  bo 
half  of  the  defendant  Jofeph  Merlott  by  virtue  of  a  verbal 

authoritjj 


ame  and  fcifin  of  the  rent,  and  the  defendant  Jofeph  on  the  ,Tami" 
oth    of  July  1736,  being  acquainted  that  pofleffion-had  "J'f""*- 
sen  fo  taken,  affented  thereto.  .agahjt 

The  defendant  Jofipb,  being  feifed  of  thepTemifes  as  theMtE,'OTT 
iw  requires,  in  ^trinity  term  10  Geo.  3.  and  in  the  year 
736,  v/2,  from  the  day  of  the  Holy  Trinity  in  three  weeks 
:vied  a  -fine  fur  conufance  de  droit  come  ceo  &c  before  his 
lajefty's  Juftices  at  W}flminjter>  which  fine  wis  afterward* 
Ho  wed  and  recorded  in  the  Court  in  eight  days  after  the 
purification  of  the  Bleffed  Virgin  Mary  in  the  fame  year, 
nd  was  afterwards  three  times  pubhely  and  folemnly  read 
nd  proclaimed  in  the  faid  court  according  to  the  form  of 
he  ftatutes  &c ;  viz.y  the  firft  proclamation  thereof  1 2th 
February  in  Hilary  term  in  the  fame  year  1736,  the  fecond 
Dn  the  20th  of  may  in  Enjler  term  1737,  and  the  third  on 
the  25th  of  June  in  Trinity  term  10  &  1 1  Geo.  2.  and  in 
flie  fame  year  1737,  and  no  other  proclamation  was  had  or 
bade  thereupon  at  the  time  of  the  faid  trial. 

The  plaintiff  at  the  trial  did  not  give  any  evidence  of  an 
t&ual  entry  made  by  the  letTors  of  the  plaintiff  upon  the 
tfbte  in  queftiod  after  the  faid  fine  levied,  but  the  defendant 

I  the  trial  confefled  leafe  entry  and  oufter  according  to  the 
lommon  rule  entered  into  by  hint. 

'  The  questions  Tcfervpd  for  the  opinion  of  the  Court  were 

'tree  ; 

-  1  ft,  What  eftate  thedevifor  John  Farbtgton  had  in  him  at 

4e  time  of  the  devjfe. 

' :  idly,  What  was  the  operation  of  the  fine  levied  by  Jofeph 

Jferhtt  the  heir  and  devifee  of  John  Merlott. 

3dlyf  Whether  the  lefibrs  of  the  plaintiff  could  maintain      % 
lis  ejc&ment   without  an  aftual  entry. 

'  As  we  are  all  clear  upon  the  laft  point,  and  as  that  will  de- 
b-mine the  oueftion  in  this  eje&ment,  there  is  no  neceflity  " 
>  fay   any   thing  on  the  two   firft :  however  as  they  were 
Krtty  much  enlarged  upon  in  the  argument  (a J,  I  (hall  fay 
little  on  each  of  them. 

M 

rd)  The  cafe  was  twice  argtaed  ;  J>y  Wright  King's  Serjt.  and  BntU  Scrjt 
*s^  the  plaintiff  and  by  Eye  King's  Serjt.  and  trite  Serjt.  for  ihe  defendants.  \ 

\  N*  A? 


tapnkr  tfce  deviie  to  John  Meriott :  10  it  is  expreisiy  neia  in  c*.  1^ 
^"jl^^ip  ;  and  I  know  no  cafe  to  the  contrary.  If  indeed  Jo* 
agai*ft  Farington  had  had  an  eftate  for  life,  he  would  have  had  a  fe 
W**L0TT-fimple,  becaufe  the  laft  remainder  was  limited  to  him  ai 
his  heirs  \  but  it  has  never  been  extended  further.  Ai 
fhis  general  rule  feemed  to  be  agreed  to  on  all  fides:  b 
two  anfwers  were  endeavoured  to  be  given  to  this ;  ift,  Th 
the  word  ajfigns  plainly  (hewed  that  it  was  intended  that  tl 
inheritance  mould  veft  in  John  Farington  :  2dly,  That  th 
being  a  conveyance  made  by  way  of  ufe  mud  be  con  (true 
in  a  different  manner  from  a  conveyance  of  a  legal  eftat< 
and  that,  as  in  a  will,  the  words  muft  be  conftrued  accorc 
ing  to  the  intent  of  the  parties.  As  to  the  ift ;  an  anfwe 
was  endeavoured  to  be  given  that  ajftgns  muft  mean  th 
afftgns  of  the  heirs:  but  that  I  think  was  by  no  means  fatis 
factory,  becaufe  it  is  exprefely  faid  the  «  affigns  of  Jch> 
Farington'**  But  another  anfwer  fuggefted  itfelt  to  me  thi 
morning,  on  which  I  will  give  no  mature  opinion,  becaufc 
there  is  no  occafion,  but  I  think  there  is  fome  weight  in  it 
that  this  word,  though  it  does  not  alter  his  own  eftate 
might  give  him  a  power  of  difoofing  of  it.  For  fuppofing 
this  laft  remainder  had  been  to  him  and  his  heirs,  or  to  fud 
perfous  as  he  (hould  appoint,  he  might  certainly  in  that  cafe 
have  difpofed  of  it  by  his  will,  and  I  am  inclined  to  think 
as  at  prefent  advifed  that  the  word  «  afligns"  may  admit  of 
this  conftru&ion.  But  I  fay  this  only  by  the  bye,  and  ai 
only  my  private  opinion,  which  occurred  to  me  but  dm 
morning,  there  being  no  occafion  to  give  any  rcfolution  up- 
on it,  as  we  are  all  of  opinion  for  another  reafon  that  the 
plaintiffs  cannot  recover  in  this  ejeftmenu 

As  to  what  was  infixed  upon  that  a  conveyance  to  ufe*  ii 
to  be  conflmcd  as  a  will  and  in  a  different  manner  from  other 
conveyances,  we  are  all  clearly  of  a  contrary  opinion  (<*\ 
For  fince  die  ilatute  of  ufes  an  ufe  is  turned  into  a 
eftate  to  all  intents  and  purpofes ;  it  muft  be  conveyed  «- 
a£tly  in  the  fame  manner  and  by  the  fame  words  ;  and  if  it 
were  otherwife,  as  mod  conveyances  are  now  made  by  the 
way  of  ufe,  endlefs  confufion  would  enfue.  A  cafe  indeed 
was   cited,  and  much  relied  on,  to  efUblifli  this  doftriuc- 

(a)  Vid,  3  Ati*  714  ;  ind  D«  d.  MvfrtlvwMorga*t  j  Dttrnf,  b*  Agl  ft! 
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>iras  the  cafe    of  Leigh  v.  Brace  reported  in  Carthevt   1739.  .  ___ 
^aad  5  Mod.  a66  (a) ;  in  the  firft  book  faid  to  have  v**v*** 
fudged  in  B.  1?.  Hi/.  6  W.  and  in  the  laft  M.lW.    >  a^.r 
> of  that  deed  were  thus;  an  eftatc  was  veiled  in demH£«CiU 
tin  fee  to  the   ufe  of  the  grantor  for  life,  then  to  the     H*i*ft 
:  Thomas  Brace  his  fon  and  his  heirs,  and  for  default  Mum* t. 

of  the  body  of  the   faid  Thomas  Bract  then  to  the 
the  heirs  of  the  grantor.     The  fpecial  verdidt  is  fet 
jl.tn  j  Mod**  and  I  have  compared  it  with  a  copy  of  thf 
^i  which  has  been  brought  to  me  ;  and  in  that  cafe  the 
did  certainly   determine  that    Thotpas  Brace  the  fon 
i  only   an  eftate-tail  •,  but  in  5  Mqd.y  where  the  cafe  is 
t  largely  and  more  particularly  reported  than  in  Carthew, 
I  is  not  one  word  (aid  of  any  difference  between  a  con- 
by  way  of  ufe  and  any  other  conveyance :  But  the 
turn   (appearing  there)  is  founded  upon  other  deter- 
Itions    in  refped  to  legal  conveyances  }  as  the  cafe  in 
21.  /i«,  where  it  is  held  that  if  a  man  make  a  feoff- 
another  and  his  heirs,  habendum  to  him  and  the 
his  body,  he  (hall  have  an  eftate-tail;  and  a  cafe 
the  37  Lib.  Aff.  15,  long  before  the  ftatute  of  ufes, 
for  that  purpofe.     Another  cafe  was  cited  from 
n.  6.  74,  that  if  a  feoffment  be  made  to  a  man  and 
and  if  he  die  without  heirs  of  his  body,  remain- 
ed this  is  an  eftate-tail.    They  confidered  therefore 
\  in  this  deed  as  one  fentence,  and  the  latter  as  ex- 
/  of  the  former.     And  they  cited  likewife  Beck's  cafe, 
fin  Lit.  344,  where  a  feoffment  was  made  to  the  firft 
his  heirs  and  for  default  of  fuch  iflue  remainder 
But  the  Court,  as  appears  by  the  report  in  5'  Mod., 
tot  one   word  about  the  ftatute  of  ufes,  but  faid  they 
iconfider  it  juft  in  the  fame  manner  as  if  a  gift  were 
Ito  a  man  and  his  heirs,  viz.,  to  the  heirs  of  his  body. 
Indeed  faid  in  Cartbew,  where  the  cafe  is  very  liiortly 
that  the  Court  laid  a  great  ftrefs  upon  it's  being 
yance  by  way  of  ufe,  which  conveyances  they  faid 
then  always  conftrued  as  wills,  and  that  they  were  not 
'^  to  the  ftri£t  forms  of  conveyances  at  common  law, 
'tQat  it  was  fo  adjudged   on   the   fame  deed  in   B.  C. 
a  fpecial  verdi£t.     I  own  that  Carthevi  is  in  general  a 

(*)  x  Lord  Raym.  101,  and  3  Salk  337,  S.  C. 

very 
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1739.    very  good  and  a  very  faithful  reporter  3  but  I  fancy  he  \ 

t^yvj  miftaken  here,  becaufe  I  cannot  think  that  the  Court  vc 

1  apncr  g*lve  fo  abfurd  a  reafon  for  their  judgment,  cfpecially  c 

^  J*CK" there  is  not  a  word  Cud  of  it  in  5  Modern,  where  the  c 

*gai*jk     and  the  arguments  upon  \t  are  very  particularly  repcr 

MlEtOTT-Howcvcr  if  this  had  been  as  Cartbetv  reports,  ytt  it 

fingle  cafe,  it  is  contrary  to  reafon  and  common  tinner. 

and  fuch  a  determination  would  make  fueh  a  contem 

all  the  property  of  the  people  of  this  kingdom,  that  1 c 

I  ihould  have  no  regard  to  it  hut  think  that  the  contrary  on 

to  be  declared  to  be  law. 

As  to  the  fecond  queftion,  what  is  the  operation  of 
fine,  there  may  be  fomc  difficulty  to  determine  it,  andfi 
being  no  neceffity  we  (hall  give  no  opinion  upon  it.  I J 
only  (ay  that  it  appears  by  the  examination  of  the  officer  1 
a  fine  is  not  (aid  to  be  engrafted  till  it  conies  to  the  Chi 
grapher,  and  he  makes  out  the  ieveral  parts  of  k;  vi 
is  never  proclaimed,  nor  can  it  be  fo,  until  it  is  brotgbfl 
him  and  \jngroffed,  though  it  may  operate  as  a  fine  vith 
proclamations  from  the  time  when  it  was  firft  Icyki  I 
{hall  we  determine  whether  or  not  this  is  to  be  confiffl 
as  a  fine  with  proclamations  or  not,  the  action  being  brofl 
before  the  time  when  all  the  proclamations  were  expi 
and  alt  the  proclamations  being  made  that  could  be  n 
before  that  time  ;  beoaufe  it  is  clear  that  this  was  a  fini 
one  fort  or  other,  and  there  is  no  pretence  to  fay  thai 
fine  was  void  >  and  if  not, 

Thirdly,  We  are  all  of  opinion  that  when  a  perfon  in  I 
feffion  levies  a  fine  of  any  fort,  the  parties  out  of  po&' 
cannot  maintain  an  cjt&ment  without  an  acluai  cJ 
There  was  no  diftinftion  made  hy  the  Judges  in  the  reioto 
which  they  came  to  in  the  2d  of  Anne  between  this  or: 
fort  of  fine :  "but  their  refolution  was  general,  that  tj 
mud  be  an  actual  entry  in  order  to  avoid  a  fine  [a)- 
refolution  in  the  cafe  oi  Little  v.  Henton,  Sa/i.  259J  in* 
were  cited  the  cafe  of  Withers  ana  Gib/on  3  Krb.  218, 
the    cafe   of    Pye  v.  Bdiing    1  Ventr.  332,   extends  ' 


(a)  Berrinpon  v.  Parkhurfi,  %  Str.  IoS$;  4  Bro.  Pari.  C*f.  3$3:  h\ 
Mams ,    7,    Str   1128;  Oatet    \.   Brjdtn,  3    Mum.    18071  Go°*iUlt      \ 
Jhugl.  48*  ;  and'  l>ot  d.  tomptre  v  Hich,  7  f)ur»jl\$  £.  433    but 
Ijikc  been  determined  that  it  is  not  ncccfLr)  in  the  cafe  of  *  &*c  at  cot 
lit*,      jftniin,  d.  Harris  ▼.  Ftichard,  %  Wilf.  45. 
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*i  J  to  an  entryfor  nonpayment  of  rent;  and  the  reafon  given    1739. 
o/itin  all  thefe  cafes  is  that  the  confeffion  of  kafe  eutry  u~*-» 
Rafter  was  iafficicnt.     As  this  has  been  fo  long  fettled,  ^^ . 

am  not  for  altering  it  now :  but  were   it   a  new  caie,  l      tt.  t 
Md  be  of  a  difierent  opinion  even  in  refpeft  to  an  entry    v-W 
for  non  payment  of  rent,  becaufe  the  reafon  given  for  it  u*» 
ablurd;  the  confeffion  of  the  entry  in  the  rule  bong  only 
1  confeffion  of  the  entry   of  the   nominal  plaintiff  and  not 
a  confeffion  of  the  entry  of  the   leffor.     Though  therefore 
Khali  think  myfelf  bound  by  this  rule,  which  has  been 1  to. 

longdMfod,  as  far  as  it  goes,  yet  I  am  fo  little  fatisned 

whtkieafon  of  it  that  I  Hull  never  be.  for  extending  it 

one  jot  fartier. 

Without  therefore  giving  any  pqfitive  opinion  on  the  two 
M  points,  as  we  arc  all  agreed  on  the  third  and  have  not 
theleaft  doubt,  the  verdict  given  for  the  plaintiff  muft  be 
fctafide  according  to  the  rule  of  niuprius,  and  the  plaintitt 
mult  pay  the  colts  of  a  nontuit." 

W  hi  in  0*.  d.  WigfM  V.  Brj**,  3  Burr.  .897.  £*  *j£g  & 
Wring  the  0Bmion  of  f..«  Court,  i*id I  -  To  avoid  a  fin*  J^JJJJ 
aadoltoirT;  and  the  deraife  cannot  be  carried  back  beyo  ndtit. b ittual 
■oy  (0-  A  JEL  c*fi>  the  confeffion  of  leafc  entry  »?d  °uft"  » J™?! 
^L&Th^L****  it  Ufufficient  for  an  ejectment  brought 

epjn  a  condition  broken." 


Auihe  party  after  he  fcai  made  an  adual  entry  cannot  recover  tnemew 
profits  that  accrued  before. 

M.  13  O. ». 
Robin&on  again/i  Tuckwej^  oa.  i$&. 

,  r    The  Court 

"HTX/GflTSerjt.  mewed  caufe  againft  a  nik  to  fctrtH. 
W  afidean  execution  in  an  aftion  brought  upon  a  pdg-fct^dethe 
■new  by  the  defendant  in  the  firlt  »&">n  for  *c  c°ft8>  £«»  th.fe- 
*fc»\»i»t  of  error  had  been  brought  and  allowed  on  theconda^on. 

judgment  in  the  ftrft  a£tiou,  ttx  r  hav- 

ing been 

And  he  objeaed  againft  the  ^^^J^S'^S^T 
»«ion  to  flay  the  proceedings  in  the  feeond  attion,  in  em } 
•^h  cafe  the  Court  would  have  ordered I  the  plaintiff  not to  ^  (  ^ 
•^execution  fo  long  as  the  writ  of  "^J^tElft. 
H.W  would  have  given  him  leave  to  proc  eed  to  )u^foreappUed 
■Wit.  And  he  infilled  that  there  being  no  fuch  motion  «***«*. 
proceeding,  in  the  fecond  action,    to  G.  Co.  159.  S.  C. 

plaintiff 
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1 739:    plaintiff  wai  at  liberty  by  the  courfe  of  the  Court  to  take  out 

^\sj  execution  in  the  fecond  a£bon  notwithftanding    fuch  writ  of 

AotiN^N  error.     And  he  tited  the  cafe  of  Humphreys  v.  Daniel  (a) 

Tuck>    *n  ^8  court>  P-  9  Geo.  2.,  where  this  point   was  expreisiy 

wen.    fo  determined;     Befides  he  infiftedthat  no  bail  had  been  put 

in  upon  fuch  writ  of  error,  and  that  therefore  it  flayed 

nothing. 

Syre  Serjt.  contra1. 

No  bail  was  necefiary,  becauie  this  was  an  *£Kori  00  a 

.  judgment  only  for  colls  ?  which  was  agreed.      And  as  to  the 

principal  objection,  he  relied  on  the  reaibn  of  the  cafe,  be- 

caufe  otherwife  there  might?  be  a  contrariety  of  judgment 

-     But  he  admitted  that  the  comm6n  pra&ice  is  to  apply  to  the 

Court  to  flay  the  proceedings. 

Rule  discharged  by  The  Court,  according  to  the  Me  of 
Humphreys  v.  Daniel,  which  was  agreed  to  be  as  tited  (\T> 

(a)  Barms  202  ;  and  Sir  G.  Co.  129.     (b)  See  the  next  cafe) 
Clark/on  *.  Phyfiek. 


Nov.  8th'.  . 

s.  p.     a    A  CTION  on  a  Judgment.     Writ  of  error  on  the  fir/1 

Banes  *o3.  J^  judgmcnt.  The  plaintiff  in  the  aftion  had  proceeded 
to  judgment  and  taken  out  a  capias  ad  fa tisf sciendum, 
which  had  been  delivered  into  the  hands  of  the  fheriff  and  a 
warrant  made  out,  but  it  was  not  adilaUy  executed  before 
the  motion.  The  defendant  had  never  applied  to  the  Court, 
but  now  moved  to  (lay  execution  in  tht  fecond  aftion  by 
reafon  of  the  writ  of  error  depending  on  the  firft.     And 

Cornyns  Serjt.  for  the  defendant  endeavoured  to  diftingw^ 
it  from  the  cafe  of  Robinfon  v.  Tudtwell  (a)  and  the  cafe  of 
Humphreys  v.  Daniel  there  eitcd,  becaufe  in  both  thofe  cafa 
the  execution  was  adually  executed  before  the  motion. 

But  The  Court  were  of  opinion  that  this  was  a  diftindion 
Without  a  difference,  and  that  the  defendant,  if  he  would  (lay 

(*)  The  preceding  cafe* 

execution 
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execution  for  this  reafon,  ought  to  apply  before  judgment.  1739. 
However  the  matter  was  compromised  ;  and  a  rule  was  en-  \^~r*J 
tcrcd  into  by  confent  that  upon  the  defendant's  bringing  the  Cl**  *»<"** 
rooaey  into  court,  and  agreeing  to  bring  no  writ  of  error  on  pSJic*. 
the  fecond  judgment,   the   proceedings  on  the  execution 
(hoold  be  ftayed  until  the  writ  of  error  was  determined". 


Want  again/t  Swayne.  m;I3£** 

Od.  *$& 
u  k    RULE  had  been  obtained  agatnft  Hutcbinfon,  admi-The  Court 

JlJL  ntflrator  of  Duckworth  deputy  bailiff  of  Simp/on  chief  JjS£tbe 
bailiff  of  the  Honor  of  Pontefracl  in  Torkjlrire,  to  fliew  caufe  adminiftn* 
why  he  ihould  not  pay  a  fum  of  money  recovered  by  Want**** »biu 
a;ainft  Swa%ne>  for  which  a  writ  of  execution  had  .  been  H?j£  ••• 
'aien  out  and  the  warrant  delivered  to  Duckworth  and  execution 
which  money  was  alleged  to  have  been  received  by  Hutcbin-^A  been 
fin  fince  the  death  of  Duckworth*  to^tr 

to  the  plain-* 

And  now,  upon  fliewing  caufe,  the  cafe  cam*  out  to  frctifft^£|^ 
that  the  warrant  was  delivered  to  Duckworth,  in  his  lifetime, hetari re- 
who  inftead  of  executing  it  as  he  ought  having  fome  money  cei*ed  after 
owing  to  him  from  Swayne  took  a  fecurity  from  Swayne  £ or  *jj£ £^9 
bis  own  money  and  the  money  due  to  Want*  and  after  the 
death  of   Duckworth  Hutchinfin,   as  his  adminiftrator,   re- 
ceived the  whole  money  of  Swayne.     Hutchinfon  in  his  affi- 
davit did  not  deny  the  receipt  of  the  money,  hut  infilled 
that  at  firft  when  ne  received  the  nioney  he  did  not  know 
that  any  of  it  was  on  the  account  of  Wants  execution,  that 
he  took  out  adminiftration  as  a  confiderable  creditor  of  Duck- 
worth's, and  that  he  had  either  retained  or  paid  to  the  cre- 
ditor of  Duckworth  more  money  tlian  he  had  received,  and 
that  he  had  no  afiets  in  his  hands*    ■ '  • 

The  Court  were  of  opinion  that  they  Could  give  Want  no  re* 
medy  in  this  fummary  way,  but  left  him  to  purfue  his  re* 
medy  at  law  or  in  a  court  of  <  equity  as  he  could;  but  feenv 
cd  to  think  him  without  remedy,  becaufe  he  could  not  be 
in  a  better  condition  than  if  Duckworth  had  a£hially  receiv- 
ed the  money  on  the  execution,  in  which  cafe  Want  would 

•nly 
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1739.  only  have  been  a  creditor  on  ilmple  contrad,  and  the  admi 
U^-v^O  niftrator  might  have  preferred  any  other  creditors  in  pay- 
Want    mcnt  or  retained  to  pay  himfelf." 

agat-TJi. 
SwayWe.  m 

John  Marriott  againft  Elizabeth  Thompson 
M.I3G-*.  Executrix  of  William  Thompson.  (a\ 

Wedocfday  v    y 

Nov.tfth.  "   [H  |a  GtQ  „     Rol  12gs  ^ 

If  the  bond  „  -p\EBT  on  a  bond  of  the  teftator,  dated  30th  Janum 
(on  mam-         II  .,  ir  ,  °  J         * 

riagc)  be        -"^    i732  in  the  penalty  of  100/. 

given  to 

cwfohmcd  T^e  dcfcn(lant  prayed  oyer  of  the  bond  and  condition, 
tafcm tfc  which  is  for  the  payment  of  50/.  and  intereft  on  the  301b 
intended  wife  jufy  then  next.  And  then  pleaded  that  W.  Tbompfon  hex 
moatf^uid  husband  before  her  marriage,  on  the  22d  of  July  1728, 
the  wife  be  became  bound  to  Eleanor  Baldwin  and  W.  JvAite  in  the 
made  the  pCnaj  fum  0f  800/#>  with  condition  that  if  the  faid  W*  Tbmp- 
^j^^Xi-jfon  (hould  at  his  death  leave  to  the  faid  Elizabeth^  his  intended 
gor,<he may  wife,  if  the  faid  marriage  took  effect  and  (he  (hould  furvive 

mounfof  h5m>   tllC  Juft  fum  °f  4°°^'   frec  and  clcar  ^rom  **'  dcbtS  (le- 

thc  bond,  mands  and  incumbrances  whatfoever,  then  the  faid  obliga- 
and  plead    tion  (hould  be  void.     And  (he  further  pleaded  that  the  mar- 

^toaTialT.ria8e  took  €ffe<a  J  and  that  her  hufband  on  the  1 7th  of  De~ 
on  brought  c*#ber  1 736  made  his  will  and  appointed  her  fole  executrix, 
againfther  and  died  on  the  25  th  of  September  17375  that  ftie  proved  the 

a5«dL  wil1  Ioth  0c%ber  £737  5  and  that  thc  faid  ^  ^^ompfon  did 
tor  of  thc  not  at  his  death  leave  to  the  faid  Elizabeth  the  faid  400/.  or 
*«>**?<*•  .f  any  part  thereof,  but  the  fame  is  ftill  unpaid,  and  the  faid 
the  bond  be  b°nd  *s  ft*U  in  force  not  cancelled  annulled  or  in  anywife 
conditioned  fatisfied.  And  the  defendant  further  pleaded  that  (he  hath 
tnfcZtbc  ^ully  adminiftercd  a]l  the  goods  and  chattels  which  were  of 
money  in  r*ie  faid  IV.  Thompjon  at  the  time  of  his  death  in  thc  hands 
truft  for  the  of  the  defendant  to  be  adminiftered,  except  goods  and  chat- 
fochc^rthe tels  t0  the  am?unt  of  S^\  and  that  (he  hath  no  more  j  which 

wife  nny 

pay  thttruftees  out  of  the  aflets.  or  pay  out  of  her  own  money  and  retain  aflets  pro  tanto, 
or  Cucfcfs  judgment  to  the  truiiees  to  cover  aflcts.  " 

(a)  This  cafe  is  reported  in  7  Mod-  loi.  o&ed,  but  without  theju<fe- 
#mcnt  of  the  Court.  »n  p^ge  293  an  opinion  is  fuppofed  to  have  beemgivea 
,  by  Page  and  Dekton  Jufticcs :  but  that  is  evidently  a  tnifUkc,  Mr.  J.  ?*g 
bt-nga  Judge  of  B.  R  and  Mr.  J.  Denton  was  not  in  court  when  t*i»  wJc 
w  *  decidrd.  H»c  wh  le  of  that  paragraph  is  probably  the  argument  of 
counfd,  ani  u  Page  a'ld  Denton'  the  name  of  a  cafe  on  this  fubje&  reported  ia 
x  V entr,  354,  on  which  thc  counfel  were  commenting. 

arc 
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ire  not  fufficient  to  fatisfy  to  the  faid  Elizabeth  the  faid  400/.,     1 7391. 
and  which  are  bound  fubjed  and  liable  to  the  faid  Elizabeth  v^*r*-J 
for  payment  and  fatisfa&ion  thereof  and  which  (he  retained  Ma«*iott 
(a)  and  hath  aright  to  retain  in  her  own  hands  towards  fatis-  T  ^JJjJ,,, 
faction  thereof;  and  fo  prays  judgment  of  the  adion. 

The  plaintiff  demurred  generally,  and  the  defendant  joined 
m  demurrer* 

Belfield  Serjt.  and  Wynne  Serjt.  for  the  plaintiff  [b)  tool*    % 
two  objections  to  the  plea } 

ift,  That  the  defendant  could  not  retain,  becaufe  the  bond 
was  made  co  rruftees  and  not  to  her ;  but  that  If  (he  would 
have  covered  the  affets,  ihe  (hould  have  caufed  the  truftees  to 
have  brought  an  action  againft  her  and  have  confefled  judg- 
ment in  fuch  action.  That  the  words  in  the  condition  are 
leave  and  not  pays  and  that  if  the  400/.  mentioned  in  the 
condition  could  be  confidered  as  a  debt  due  to  her,  it  was  at 
mod  but  a  debt  on  fimple  contract,  and  therefore  ihe  could 
not  retain  it  againft  a  bond  creditor. 

2dly,  That  the  plea  is  Inconfiftent  with  itfelf ;  for  (he  in- 
fills at  firft  that  no  part  of  the  400/.  is  paid,  and  yet  after- 
wards admits  that  (he  has  5/.  in  her  hands,  which  (he  has  re- 
tained towards  fatisfa&ion  thereof. 

Per  Curiam  (Denton  J.  abfent,  but  agreeing  with  us) 

The  juftice  and  equity  of  the  cafe  being  with  the  defen- 
dant, we  ought  to  go  as  far  as  we  can  to  make  her  plea  good* 
and  efpecially  fince  (he  has  a&ed  a  very  fair  and  honeft  parti 
For  (he  might,  by  confefling  judgment  to  her  truftees,  have 
covered  affcts  to  the  amount  of  800/.,  within  the  rule  that  was 
laid  down  in  B.  R.  in  the  cafe  of  the  Bank  of  England  v» 

(«)  Vide  Cliff  1  EnU  349;  Tbomff.  I §6;  a  Brown*  73;  Fh&ansEntr.  iS8« 

(4)  This  cafe  was  twice  inucd    the  £rft  time  in  Eafler  term  1739  by 

BelftU  Serjt.  for  the  plaintiff  and  Draper  Sent,  for  the  defendant,  and  on 

the  17th  oft  OQskr  1739  by  tVpnnt  Serjt.  for  the  former  and  Burnett  Scrjc 

fpr  the  latter, 

JHwricefi  I 
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1739.   Mortice  (a) ;  for  (he  had  it  not  in  her  power  to  prevent  the 
u^v^J  penalty  of  the  bond  being  forfeited. 
Makuoit 
w*f        That  an  executor  may  retain  for  a  debt  due  to  himfelf  (h) 
againft  any  creditors  in  an  equal  degree  is  undo u  bred  law ; 
it  would  be  endlels  to  cite  cafes  to  that  purpole  ;   and  the 
plain  reafon  of  it  is,  becaufe  he  cannot  fue  himfelf,   and  the 
law  will  neve*  fufier  that  a  right  (hould  be  without  a  re* 
medjr. 

But  the  objection  here  is  that  the  bond  is  not  to  the  exe- 
cutrix herfelf,.  but  to  the  truttees,  and  fo  the  debt   in  point 
of  law  is  due  to  them.    If  the  money  in  the  condition  had 
been  to  have  been  paid  to  them,  though  in  truft   for  her, 
there  would  have  been  fomething  more  in  that  argument ; 
and  we  (hould  have  been  of  opinion  in  that  cafe    that  this 
plea,  as  pleaded,  would   not  have  been  good.     But  though 
ihe  could  not  in  that  cafe  have  retained,  ihe  might  have  paid 
%    the  money  to  the  ttuftees  and  infilled  on  the  payment,  or  (he 
might  have  paid  it  out  of  her  own  money  and  have  retained 
aflets  pro  tanto.     For  that  an  executor,  if  he  pay  his  rela- 
tor's debts  QUt  of  his  own  money,  may  retain  aflets  pro  tanto 
againft  creditors  of  an  equal  degree   is  exprefsly  held  in 
Dyer  a.  a.;  Moor  a ;     Chydon  v.  Spenfar  t  2  RoL  Abr.   684. 
pL  ii}  and  in  feverat  other  books. 

But  in  this  cafe  the  payment  in  the  condition  being  to  the 
executrix  herfelf  (r.)  we  are  of  opinion  that  (he  may  retain 
fufficient  to  iatisfy  it  according  to  the  cafe  of  Rojhelly  v.  Go- 
dolphin  reported  in  Raytn.  483,  2  Show.  403,  and  by  the 
hame  of  Bq/kellet  v.  Godolphin,  in  Skinner  214,  and  adjudged 
in  B.  R.  M.  34  Car*  2.,  which  is  a  cafe  almoft  in  point. 

JW  Since  reported  in  %  St,.  io*8;  lbp.  Itmfi,  Hanho.  119;  and  4*r». 

(*)  Or  in  iruft  for  another.  Vide  Plumer  ▼.  Mordant,  3  Burr.  1 380.  But* 
an  executor  de  ion  tort  cannot  retain  in  fatirfa&ion  of  hi.  own  debt. 
Vaugban  v.  Brew,,  %  Sir.  Ilo©\  and  Curtis  ▼.  Fern**,  3  Z>.  &  E.  J90. 

(O  And  where  thepromife  or  bond  is  made  to  the  intended  wife  herfelf, 
without  the  intervention  of  a  truftcc,  the  promifc  or  bond  is  not  releafcd  by 
tiie  marriage ;  and  if  the  wife  be  made  executrix,  ihe  may  retain  in  fatisfac- 
tion  ot  fuch  debt.  Cage  v.  Aclon,  ia  Mod.  290;  Com.  Rep.  67  ;  Sotk.  325; 
X.  ,  /^•.jlJ.;  Conn,/  v.  Buckle,  *  P  /K«rx.  241  ;  Milhtmrn  V. 
*««",  5  Durnf.  V  £.  381 ;  and  Hays  d.  Foord  v.  Foprd,  there  cited,  3S6. 

There 
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There  a  bdhd  was  given  before  marriage  to  two  truftees,  con-    1739. 
dition  to  pay  to  the  defendant  the  widow  3000/.   within  %^<r+*J 
fourteen  days  after  the  hufband's  (the  teftator's)  death:  itMAauoTT 
was  held  that  the  widow  being  executrix  might  retain  fuffi~  r  ^**^ 
cient  to  pay  herfelf  that  3000/.   The  only  difference  between    "91*tS0* 
the  cafes  is  that  it  is  leave  in  one  and  pay  in  the  other.     But 
that,   we   think,    makes    no    material    difference   for   that 
«  leave"  is  the  fame  as  «  pay"  {a). 

As  to  the  obje&ion  that  this  muft  be  confidered  as  a  debt 
on  &mple  contraft,  we  think  there  is  no  weight  in  it.     For 
whenever  a  man  by  deed  obliges  himfelf  to  pay  money  to 
another,  it  is  a  debt  by  fpeciality  3  and  if  it  were  otherwife, 
all  money  to  be  paid  by  the  conditions  of  bonds  muft  be  confe- 
deral as  debts  on  fimple  contract  if  the  bond  be  not  for- 
feited in  the  lifetime  of  the  teftator,  which  was  never  yet 
pretended. 

As  to  the  fecond  obje&ion  %  the  merits  being  clear  with 
the  defendant,  we  will  endeavour, to  make  the  plea  good  if 
we  can  -,  and  we  think  that  the  objection  may  eafily  be  got* 
o?er.  To  be  fure,  it  might  have  been  pleaded  better :  but 
we  think  that  the  plea  may  be  fo  conftrued  as  not  to  be  in- 
confident.  For  no  affets  might  come  to  the  defendant's 
hands  immediately  on  the  death  of  the  teftator,  but 
thofe  confefled  by  the  plea  might  come  to  her  hands  after- 
wards. And  as  to  thofe  words  "  the  fame  is  ftill  unpaid"; 
if  fame  (as  it  may)  be  taken  to  relate  to  the  whole  460/. 
there  is  no  repugnancy  j  or  if  it  be  conftrued  to  any  part 
thereof  it  is  true  j  for  hie  was  to  leave  her  400/.  free  and 
clear  from  all  debts  demands  and  incumbrances  whatfocver $ 
whereas  the  5/.  confefled  would  certainly  be  liable  to  pay  the 
plaintiff's  demand  if  (he  did  not  cover  it  in  the  manner  in 
which  (he  has  done. 

Judgment  therefore  was  given  for  the  dcfendant.w 

(*)  And  fo  it  was  ruled  in  CocUrofi  ▼•  Blacky  a  P,  Wmt.  198.  (though 
the  reporter  adds  a  quaere  to  it)  and  in  Loans  ▼.  Cajiyt  %  BL  Rej>.  96,5. 
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wedm^ia2'  Slaughter,  by  his  next  Friend  Thomas  Mundy, 
Nov.  afith.  agamft  Talbott. 

An  attach-  f€  A  RULE  nifi  had  been  made  againft  the  prochein  amy 
mcnt  award  xl  for  an  attachment  for  nonpayment  of  the  cofts,  judgt 
th/pro?1*    ment  having  been  given  againft  the  plaintiff  and  the  cofts 

chein  amy   taxed* 
ofthcplain- 

paymcDt°of  ^jre  Serjt.  (hewed  caufe  againft  the  rule ;  and  infiftcd 
coftt  after  that  the  prochein  amy  ought  not  to  be  liable  to  cofts  there 
lorried*  ^eing  no  judgment  againft  him.  And  he  faid  the  officers  of 
fendant.  the  court  were  formerly  appointed  guardians  and  procheim 
Barnes  128  anues  *°  ^ue  aiu*  defend  for  infants,  and  the  Court  could  nc* 
Prac.  Reg.  ver  intend  to  fubjed  them  to  cofts.  He  cited  2  Infi.  261. 
*ca.  s.  c.  And  infilled  that  they  ought  to  be  nd  more  liable  to  cofts 
than  attornies. 

Skinner  Serjt.  contrl  infilled  that  this  is  the  only  reafon 
why  guardians  and  procheins  amies  are  appointed,  in  order 
to  be  refponiible  for  the  cofts,  becaufe  -the  infants  are  not 
And  he  cited  the  cafe  of  EnglefUld  y.  Round)  Hil  1726  (ay 

I  was  oT  opinion  that  the  ruje  muft  be  made  abfolute ;  for 
however  the  practice  might  be  anciently,  the  officers  of  the 
court  are  not  now  ufualiy  appointed  either  guardians  or  pro* 
cheins  amies.  And  the  practice  was  probably  altered  for 
this  very  reafon,  becaufe  they  would  be  liable  to  cofts.  It 
is  probably  for  this  reafon  that  they  do  appoint  attornies ; 
for  otherwife  I  fee  no  reafon  why  an  infant  may  not  as  well 
appoint  an  attorney  by  the  leave  of  the  court  as  a  prochein 
amy.  An  infant  by  law  may  make  a  presentation  to  a  bene- 
fice, though  of  never  fuch  tender  years.  The  argument 
that  there  is  no  judgment  againft  the  prochein  amy  is  of  no 
weight ;  for  there  is  no  judgment  againft  the  leffor  of  the 
plaintiff  in  ejectment. 

Mr.  J.  Fortefcue  Aland  was  of  the  fame  opinion;  and 
faid  that  it  had  been  fo  frequently  adjudged  in  B.  /?.  while 
he  fat  there.  The  procheins  amies  may  have  fatisfaSioij 
.over  againft  the  infants,,  and  generally  they  take  fecurity. 

» 
(•>)  Sir  G.  Co  31;  and  StftrM.  Htrriftm,  there  cited,  S.  P. 

Mr. 
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Mr.  J.  W.  Forte/cue  was  of  the  fame  9pinion  ;  and  {aid  1739, 
tot  the  Court  of  Chancery,  if  a  motion  be  made  to  change  i^nr»*> 
k>  prochein  amy,  always  refer  it  to  the  Mailer  to  fee  if  the  Slaugh- 
terfon  propofed  in  his  room  be  a  proper  perfon.  JJJj\ 

Talbot  t. 

So  the  rule  was  made  abfolute." 


Davis  againfi  Mansell.  H.13.G1. 

Friday, 
February 
"TUTOTION    by  the   plaintiff  after  iffue  joined  to  have lft- 
1V1  the   money  out  of  court  and  cods  to  the  time  ofLj^J  rf. 
tagging  it  in,  the  plaintiff  offering  to  pay  to  the  defendant  tcrthedc 

tk cofts  afterwards  when  taxed,  fendamhaa 

paid  money 
into  court, 

I  thought  this  motion  not  reafonable,  nnlefs  the  plaintiff  tic  Court 
took!  pay  the  defendant  the  whole  cofts  of  the  fuit  to  tWa*®^^ 
time  as  he  would  be  emitted  to  them  in  cafe  the  plaintiff  had  him  to  take 
gone  on  to  trial  and  had  recovered  no  more  than  the  defen-  it  out  with 
dant  had  brought  in^,  it  being  "the  plaintiffs  fault  that  he^^^f. 
proceeded  fo  far  without  taking  the  money  out.  tag  it  in, 

on  hi*  pay- 
But  the  prothonotaries  certified  that  the  courfe  of  t&e£^th£ 
court  was  otherwife ;  And  %  fubfequcnt 

c«fts. 

Brother  Forte/cue  Aland  agreed  with  them  that  the  plain-  Bames»8a. 

tiff  might  take  out  the  money  at  any  time  before  trial,  and  ^,c  s.  cf. 
J  would  be  entitled  to  cofts  till  the  time  of  the  money  brought 

in,  and  fliould  only  pay  the  defendant  cofts  for  the  proceed- 
i  «gs  afterwards  (a).      The  cafe  of  Savage  v.  Franklin  (£), 

HiL  8  Geo.  2.  was  cited  to  this  purpofe ;  and  the  prothono- 
1  taries  faid  that  there  was  a  multitude  of  cafes  of  the  fame  fort. 

So  this  coming  on  upon  the  defendant's  (hewing  caufe 
againft  a  rule  which  had  been  made  nifi  before,  the1ruIeNwas 
made  abfolutc  (c)." 

r  (')  Van*  v.  MicbalJ,  Barnes  184 ;  and  HarUn  V.  Battfom^  I  D0  &  E. 
**o,S.P 

(*)  Banes  l3o. 

(')  hut  if  the  plaintiff  proceed  to  trial  and  fail,  he  is  not  entitled  to  tbe 
c°fts  eren  up  to  the  time  of  the  defendant's  paying  money  into  court. 
Stnenfin  y  Torte  4  D  W  £.  10;  and  KaMl  v.  Hud  fa,  it.  u.  Nor  if  he  plo- 
tted to  trial,  and  a  juror  is  withdrawn,  Stbibart  v.  Jobnfmt  %  Z>.  tS*  M .  *>57- 

Nor, 
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Wcdnefday  ACTON  MoSELEY    ^Tld    THOMAS  StANXEY. 

Feb  6th. 

Alord  may^'T^  RESpASS  for  taking  and  carrying  away  a  boat  and 
fci"ar8a^cU      A     a  cabinet,     It  came  on  before  my  Brother    William 
,forhcriot    Ffltrttfiue  at  the  Sabp  uflizes.     Verdicl  for  the  plaintiff,  fub- 
fcrvicc       jeft  to  the  opinion  of  the  Judge  on  tills  cafe, 

heriotbere- 

fcrvedby         In  trefpafs  the  defendants  juftified    taking   and    carrying 

di?CA  finCC-  aw*Y  tne  ^oat  anc*  cabinet  f°r  two  herlots,  which  they  Infilt- 
croptwe^3^  became  due  to  the  defendant  Meftleyt  as  lord  of  the  ma- 
payable  nor  of  Bil divas  on  the  death  of  Samuel  Edwards %  who  died 
f^j^ljjfeifcd  of  lands  in  the  manor  called  Weft  Coppice  and  Whiftwfi. 
be  confider- 

ed  a»  rent,      In  order  to  make  out  this  right  die  defendants  produced 
5^1    d-    *n  cv'dencc   tnc  counterpart  of  a  feoffment,   dated  30th  of 
lord  cannot  duguft  11  Eliz*s  between    Edward  Gray  of  Bildipas    in  the 
feize,  but    county  of  Salcp  of  the  one  part  and  Launctht  JLacon  of  Kend- 
deft  rati  or  ^  in  *'ie  &M  county  of  the  other  part  $  whereby  the  fiid 
bring  an     Edward f  under  whom  the  defendant  Ahfeley  claims,  granted 
action  for    the   premifes   to  the  faid  La*  ncebty  under  whom   the   faid 
xnem,         Samuel  Edwards  claimed  ,  and  his  heirs   at    and   under  the 
yearly  rent  of  1  o/,  j  and  in  the  faid  feoffment  is  the  follow- 
ing refer  vat  ion,  viz,  and  paying  two  herfats  at  the  deceafe  of 
him  the  faid  Lanfthtt  and  the  deceafe  or  deceafes  of  all  and 
every  his  heirs  or  affigns  of  the  premifes/*     It  J  ike  wife  ap- 
peared in  evidence  that  the  defendants  fei fed   the  faid   boat 
and  cabinet*  which  belonged   to  the  faid   Samuel  who  died 
feifed,  for  die  two  heriots  leferved  by  the  faid  deed. 

The  queftion  was  whether  on  this  title  the  defendant 
,    Mofeky  had  a  right  to  feife  the  goods  as  heriots. 

The  rule  at  the  affizes  was  fo  drawn  np  that  if  the  Judge 
Should  be  of  opinion  with  the  plaintiffs,  thqn  the  defendants 


1 


Nor,  if  he  ctffifef  into  a  con  foliation  roJe  in  a&iona  on  a  policy  *f  infurance, 
aud  bcMnic  nonfuit  111  on*,  U  he  tin  it  led  to  the  coft*  up  to  the  time  of  pjip 
iwg  dioiJcy  into  tomt  in  the  otht-r  afiiom  that  were  not  tried.  Murjativ* 
}i<,rner%  j  B.  #  £>  371;  and  Sjhj  v.  Wdfi*%  E*  39  G*  3,  £.  JjL 


ihoiiH 
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iTjoolircttin)  the  goods  and  pay  the  plaintifls  their  coils,  1739;  40. 
but  if  the  Judge  Aould  be  of  opinion  with  the  defendants,  v^-v*^ 
:hcn  they  fcould  retain  die  goods  and  the  plaimifis  fliould  Bdwabds 

The  cafe  had  been  fpoken  to  before  the  Judge  (a) ;  and 
iboogh  be  was  clearly  of  opinion  with  the  plaintiffs,  yet 
on  the  importunity  of  the  oounfel  he  was  prevailed  on  to 
ktitcome  before  the  Court :  .but  he  faid  that  he  left  it 
to  the  jury whether  the  defendants  took  the  goods  by  way 

tffitofoforthe  heriots,  or  feized  them  as  heriots  $  and 

ttathey  found  that  they  feized  them  as  heriots. 

Thisafe  coming. this  day  before  the  Court, 

ffiwrSerjt.  for  the  .defendants  infifted,  1  ft,  that  this 
itfernttioa  was  certain  enough ;  and  adl  v,  that  the  de- 
faxaob  had  a  right  to  feize  the  goods  as  Heriots. 

He  mfifted,  as  to  the  firft,  that  €€  heriot0  vi  termini 
A*  not  fignify  the  beft  bead  ;  for  which  purpofe  he  ci- 
•1  Lmbert  d$prifih  AngUrum  U gibus  fo.  423.  Spelmak't 
##287,  ft;  Cp.  C*fyb9ldery  p.  25  ;  and  the  preface  to 
ttreatife  written  by  F$rUfcue  J.  of  abfolute  and  limited 
monarchy.  And  he  infifted  that  heriots  were  not  fervices, 
to  a  part  of  the  feudal  tenure.  He  faid  that  for  heriot 
*ftom  a  man  may  either  feize  of  diftrain ;  and  that  the 
fae  has  long  fince  been  holden  to  be  law  in  refpeft  to 
keriotferrice  (*),  though  this  was  formerly  doubted  (c% 
He  infifted  that  this  was  heriot  fervice  ;  and  that  though 
Jicriot  ufuaUy  means  the  beft  beaft,  it  is  otherwife  in 
foral  manors,  and.  mult  be  determined  bj  the  cuflom  of 
^  manor. 

M  Umsmed  before  him  by  Mr.  UtUinp  add  Mr.  T*r*r  for  die  data* 
2. "*  bY  ^««r  King'.  Serjt.  JfipwJSerji.  find  Mr.  JTsMrahm  for  the 

.[')  l>*edme  of  EJwsrd  die  Third.  See  AT.  6.  Ed.  3.  tf.pl.  \\  Fit*. 
rffruif  pL  1  ;  Br:  Ahr.  " Htri«f  x\  i*«rf  y6  ;  Odihm  v. 
iw  ^z*  $*9  *  ^/l**r  $*°»  *n  **'  *-  rcvcr^°g  (he  judgment  in  M.  C. 
]*2»5  **r*<rv.  Gage  I  3h*».  81,  tnd  H%h%$  Rep  337*  Maj*rv. 
jwwd.  Cr:C*r%  %6o  \  Oforne,  v.  Start,  %Lutv.  1367  ;  *adAit/Zm 

^r*K*k.tt .  J,**/.  30.  ^.47  •  and  Di*.  9St*J.  DiV*.  *.  •  ft* 


i  J 3%  4°*  SooiJi  Scrjt'  for  thc  Plaintiffil  inAfted  that  a  heriot  pro- 
v^v^'perlv  fignifies  the  beft  beaft,  but  admitted  that  by  a  par- 
Bdwakds  ricufar  cuftom  there  may  be  a  heriot  of  the  beft  goo*. 

MofTwY-  And  he  citcd  **•  !  ?6  5  *«rt#ir  4*     Hc  titled  that  if 

*  this  were  a  good  refcrvation,  the  lord  of  the  manor 

might  feize  the  things  in  queftion  for  heriots,  but  infifted 

that  this  refcrvation  was  uncertain  and  void,  as  "  heriot* 

js  a  word  of  no  certain  fignification. 

*  I  was  clearly  of  opinion  for  the  plaintiffs  as  to  both  points, 

though  Beot/g  Serjt.  for  the  plaintiffs  gave  op  one  of  them. 

i  ft,  I  admitted  it  to  be  good  law  that  a  man  may  feize 
as  well  as  diftrain  for  heriot  fervice.  But  1  was  of  opinion 
that  thefe  could  not  be  confidered  as  heriots,  bccatife  he- 
riots  are  Services  and  part  of  the  .tenure  j  and  frace  the 
fiatute  of  quia  emptores  terrarum  no  tenures  can  be  cre- 
ated or  heriots  re(erved.  It  mud  be  confidered  therefore 
only  in  the  prefent  cafe  as  the  refervation  of  a  rent  or  an 
agreement  to  pay  a  certain  thing  ;  and  oonfequentty  if  a 
rent,  it  muft  be  certain  what  that  rent  is,  and  there  muft 
be  the  fame  certainty  if  it  be  confidered  as  an  agreement  to 
pay  or  deliver  any  thing.  Now  the  word c*  heriot*'  has  to 
certain  fignification  :  but  the  meaning  of  it  muft  always 
be  determined  by  the  cuftom  (a)  of  the  manor,  which 
can  have  no  operation  in  the  prcf»nt  cafe.  If  it  has  any 
certain  fignification,  it  means  (as  has  been  infifted)  the 
beft  animal  $  and  if  fo,  for  that  reafon  likewife,  this  fei« 
$ure  of  dead  goods  cannot  be  juftified. 

idly,  I  was  of  opinion  likewife  that  the  defendants 
could  not  feize  the  things  in  queftion,  even  though  the 
refervation  had  been  certain  enough,  i.  If  it  be  confi- 
dered as  a  rent,  no  one  can  feize  a  thing  referved  as  a 
rent,  but  muft  either  dtftraift  for  it  or  bring  an  a&ion.  2.  If 
it  be  confidered  as  an  agreement  to  pay  or  deliver  any 
thif£%  no  one  can  feize  upon  fuch  agreement,  but  muft 
bring  his  a€tion  upon  the  agreement  if  it  be  not  per- 
formed. 

Mr.  J.  Forufcut  Aland  was  of  the  fame  opinion*    And 
he  (aid  that  •*  heriot*  was  originally  derived  from  ■•  here," 
which  in  Saxtn  fignifies  an  army,  and  "geat"  which 
(•)  Vid.  Firkin  n  Radt&fe,  B,J.  VPutl.  %z%. 

fignifies 
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Signifies  provision  (a) ;  and  that  the  refenrarion  wit  ori-  If  j£  40* 
finally  of  fomething  proper  for  an  arm?.  And  ha  ex- ^^v^ 
ploded  the  notion  that  bnict  was  derived  from  4w>.  ****■•• 

(  Mr.  J.  IT*r  F$ritfcui  was  of  the  forte  opinion a  adding 
that  he  was  always  of  this  opinion  both  at  the  trial  and 
when  the  cafe  was  fpoken  to  before  him. 

Aftcf  we  had  delivered  our  opinions,  Uaywtri  Serjt* 
for  the  defendants  inftfted  much  40  have  it  fpoken  to 
again  ;  but,  thinking  it  to  be  a  very  dear  cafe,  we  would 
i  aot  permit  it. 

So  we  gave  judgment  for  the  plaintifi  according  to  fht 

rule," 


(<)  Contrary  to  Lof  J  CmU%  definition,  fy.  til.  185. 
*.td  Ar4aarf«  gcxT  b#  \  i. c the Ur**Wy 


*,  that  "ben"  fif» 


]ohm  Drmkett  agatn/t  Johk  Grovb|,    Jqhich.  ijCao. 
Stbel,  and  JohnEdwaKds*/  *$**+. 


"TRESPASS,  for  that  the  defendants  09  the  3«hofttAl 

x  January  1738  broke  and  entered  the  houfe  of  the^^JS^ 
plaintiff  at  Steyning  in  $*Jix9  and.tioqtinffed  there  ten  fcii  good.,* 
<kvs  without  the  licenfe  and  againft  the  will  of  the  plain- m  **■*/• 
*•  and  for  the  whole  time  greatly  difturbed  the  plaintiff SJSSIfc^ 
uthe  peaceable  pofleihonof  the  faid  houfe,  andfetzedthe 


took  kept  and  detained  and  converted  to  their  own  ufe  and  ™g  *• 
fold  rod  difpofed  of  divers  goods  and  chattels  particularly  23^  ^ 
Specified  in  the  declaration  to  the  value  of  100/.  j  damage  Headed  that 
J  50!.  ,Baodalfe 

C.  and  IX 
fcbfcrva&ta 
The  defendant's  pleaded  not  guilty  as  to  afl  the  trefpafi,  *ndby  tat 
*icept  breaking  and  entering  the  find  houfe  and  *»«"*»- SSJJ^ 
H  there  for  the  fpace  of  ten  days  and  disturbing  thctbttptupofe, 
plaintiff  in  the  poffcflion  thereof  for  the  faid  ten  days  jandmr^ 
*d  thereupon  iflue  is  joined,  wS* 

fe  hag,  i| 

And  as  to  breaking  and  entering  the  faid  houfe,  Ac, *•*■•* 
thcy  Headed  that  before  the  faid  time  when,  «ro  vimf^^ 
2lft  Jawmry  1 738  the  plaintiff  licenfed  the  faid  John  ititltoj  fc 
10  ^er  the  faM  boufc  and  to  continue  therein  fot  the11**' 
Oa  fid* 
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1 W9*  *W  f*l*  *f  diver*  goods  and  chattels  of  the  faid  jM>*  &«/in 
t^V^-/ the  find  houfe  ?  -by  virtue  of  which  (aid  licenfe  he  the 
<Jw!*J,i*  faid  J*h*Sud  in  his  own  rig)|t  and  the  faid  John  Grmr 
oiTttiu  anc'  7*^*  Awards  as  his  fervants  and  by  his  command  af- 
terward*, wx.  at  the  faid  time  whcn&c  pefpeablytn* 
tertd  the  did  houfe  in  which  &c  by  and  through  the  door 
thereof  (then  beiag  open)  to  fell  the  faid  goods  and  chat- 
tels  of  the  faid  John  Steel%  and  in  and  about  the  fale  they 
the  faid  Jet*  Grover  Jebn  Steel  and  Jebn  Edwards  nccef- 
ferily  continued  in  the  faid  houfe  in  which  &c  for  the 
tpaoe  of  ten  days  theo  next  following,  and  in  fo  doing  they 
the  faid  John  Grover  Jobn  Steel  and  Jobn  Edwards  did 
neceffarily  give  as  little  difturbance  to  the  faid  Jobn  Den- 
nett an  that  ooeafion.  as  they*  could,  which  .are  the  break- 
ing and  entering  &c ;  and  this  they  are  ready  to  verify; 
wherefore  they  pray  judgment  &c. 

The  plaintiff  demurred  generally,  and  the  defendants 
joined  in  demurrer. 

AgUr  Serjt.  for  the  plaintiff  took  two  objections  to  the 
plea;  ifiyin  fubftance,  that  it  being  jointly- pleaded  by 
all  the  defendants,  if  not  good  as  to  any  of  them,  it  was 
bad  as-tOaHfaj  (quod conceditur  ;)  and  that  the  licenfe, 
being  only  to  Jobn  Steel,  would  not  juffify  his  taking  the 
other  two  defendants  along  with  him  into  the  houfe; 
2dly,  That  it  was  bad  in  point  of  form,  for  that  the  pica 
ought  to  have  concluded  to  the  country. 

Firft ;  To  fupport  the  firft  obje&ion  he  cited  Bro .  Mr. 
tit.  *c  Lianfk"  pL  io*  and  the  cafe  of  IVickbammA 
Walter*  adjudged  in  this  court,  where  it  was  ruled  that 
a  perfon  qualified  to  kill  game  could  not  take  others  with 
him  who  were  not  qualified.  And  he  infifted  very 
rtrongiy  that  the  licenfe  was  perfonal  to  Jobn  Steel;  and 
that,  therefore  it  could  not  juftify  the  entry  of  any  onej 
elfe,  at  loaft  that  it  ought  to  have  appeared  in  the  plea 
that  thoir  entry  was  neceflary  for  the  purpofes  mentioned' 
in  the  licenfe,  which  is  not  alleged  in  the  plea. 

Secondly;    He  infiiled  that  the  defendants  ought  to 
..  have  concluded  to  the  country,  and  not  with  hoc  parati 

(«)  Vid.  Mtravia  and  $lf*rt  M.  n  Gtt.  %,  antt  3*. 
v  ♦  funt 
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funt  Tdrificare,  they  having  infiftcd  on  matters  of  hQij^  ^p. 
which  arc  properly  travc  rfable  j  and  that  this  is  more  fn  ■;,*  vi; 
tlm  matter  of  form,  and  confcquently  that  it  may  be  ta-  t>tiw*ri 
leu  advantage  of  upon  a  general  demurrer.  cfrttou 

IVjum  Serjt.  for  the  defendants.  This  is  not  a  matter 
of  plcafure  (a)  and  therefore  different  from  the  cafi|s 
cited.  Where  a  man  grants  to  another  a  matter  of  profit 
or  licenfes  him  to  do  any  thing  which  may.be  of  pro^t  to 
him,  every  thing  which  is  incident  and.  neccflary  for  tljp 
Draining  of  fuch  profit  npccflarily  paffes  by  fqch  grant 
orlpertfc.  Quando aliqujd  ponceditur*  conceditur  id  fuyp 
q«o  ilhtd  fieri  non  poffit.  *  Kor  this  purpofehe  cited  Cfy. 
K  377 ;  WingfitH  v.  Bill \  1  R<1.  Mr.  399.  C.  pl.^i 
uk)  j  Vcntr.  45.  And  he  put  the^afe  that  a  man  (hou(d 
Ijctnfc  another  to  remove  a  (lone  of  feveral  hundred 
pounds  weight  off  his  ground,  k  would  be  ridiculpps. ,  to 
fey  that  he  could  bring  np  one  elfe  on  the  ground  to  help 
km,  but  that  he  muft  do  it  hhpfeif.  :  ( 

♦ 

A*  to  the  fecond  obje&ion,  he  infilled  that  if  it  were 
wrong,  yet  being  mere  matter  of  form,  it  ought  to  have 
tan  particularly  afllgned  as  a  caufe  of  demurrer,  ana1 
could  not  be  taken  advantage  of  en  a  general  dcminyer. 
Bat  that  he  faid  it  was  very  right/  ftpd  better,  and  raorj 
for  the  advantage  of  the  plaintiff  (the  plea  containing  fef 
*ral  matters  of  fa&)  than  if  the  defendants  had  conclude 
dtp  the  country.  •    "" 

I  was  clearjy  of  opinion  againft  the  plaintiff  in  refpe£^  to 
loth  objeftions.  As  to  the  fir  A  j  I  agreed  with  Wynne 
tat  where  a  rruah  is  licenfed  to  do  a  things  it  necefiirily 
^plics  that  he  may  do  every  thing  without  which  that 
%  cannot  be  done  ;  and  unlefs  a  man  could  fell  gbod? 
to  himfclf,  and  be  both  buyer  and  feller,  it  was  ab- 
fordto  fay  that  it  was  a  licenfe  to  Steel  only  to  go  himfclf 
wo  the  houfe.  Befidcs  it  is  highly  probable  that  he 
^ht  want  to  take  feveral  perfons  along  with  him  in  order 

v«)  In  2fi7.  i  3  iff*.  7.  ^  3.  the  dhtfoaioo  U  tal^en  between  tbofc  licenfes  fat 
f*  given  Tor  pfal'ure  and  thofe  for  profit,  that  the  former  are  merely  perfonal, 

.  fetffl  the  other  cafe  the  perlbn  to  whom  the  licenfe  it  given  may  take  other* 
^jo  ram  \  »•  Et  itjint  fi  on  me  licenfe  a  a*  oir  un  arbre  in  fon  bob,  racs  fcrvants  , 

y*5«»t  le  fier  del  arbre  et  r  ertrer."  The  former  branch  of  this  dtltin&ion  is 
?°  lopported  by  a  paffeg^  »  Finch' %  Lew,  i£  and  1 7,  and  the  Ulter  by  a  cafe 

M-i$Rt*.]t  10. 

to 


^KeviBr 
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*7J9i  4©**°  a^^  "*  t'ic  ^a'c*     ^0(*  **"•  "  '"Acientlj  fct  forth  ia 
V>^-2I>  the  plea  i  for  it  is  »  alleged  that  ad  three  ntctffkrilj  an- 
Dsamrr  iinuid  in  the  houfe  ten  days  to  feH  the  faid  goods ;  an* 
JOE!!!!?*   if  the""  continuance  therein  were  neeeflary,  their  entranoe 
"*"""T*  fnuft  certainly  be  fo  too,  and  is  therefore  fuflSciently  al- 
leged.   As  to  the  cafe  Witkhmm  ▼.  VPalkir*  it  has  no  re« 
fcmblance  to  thi*. 

As  to  the  fecorfd  ©bjefiion  \  I  thought  h  (if  any)  oalf 
matter  of  form,  and  that  therefore  no  advantage  could  te 
taken  of  if  upon  this  general  demurrer.  But  I  was  of 
opinion  that  the  oonclufion  (a)  of  the  plea  was  right,  and 
better  than  if  it  bad  concluded  to  the  country,  nay,  I  was 
jndined  to  think  that  if  it  had  been  otherwife,  it  had  beep 
wrong  1  for  if  the  plea  hid  concluded  to  the  country,  and 
the  plaintiff  hadjoined  iffuc  upon  it,  it  would  have  been 
•  complicated  ifiue,  in  which  feveral  matters  very  diftinS 
in  their  nature  would  have  been  put  in  one  iffue.  But 
now  the  plaintiff  bad  his  choioe  either  to  traverfe  aay  of 
thefe  fads  fcparatcly,  or  to  reply  de  injuria1  ful  proprii 
abfque  tali  caufj  \  whereby  he  would  have  put  the  whole 
plea  ip  iffue, 

Firtifa**,  JH**i%  J.  was  of  the  fame  opinion;  andfakf 
that  if  the  defendant  had  concluded  to  the  country  it  had 
been  wrong. 

fortefcut  IP?  £.  was  of  the  ftme  opinion ;  and  laid  that 
here  was  a  fufficient  averment  of  the  neceffity,  or  if  not 
the  licenfe  implied  it  j  but  of  this  I  doubted. 

Ptr  Cttritm,  Judgment  for  the  defendants." 

(«)  TVs  feem  10  cone  witta  the  gtncnl  rule,  &£ft  $*h  «.**fM» 
ufi^-ffBfmijnt  tophi  to  be  avcjftd. 


HILARY  TERM,  ij  Gae.  tt  C.P. 


Robert  Ladbroke  and  William  Gjtles     wllSSl*" 
againft  Joseph  Jambs.  Feb.  6th!' 

"  OASE.    The  plaintiff  declares  on  fever*!  promifes  l0flltdta 
i  v^  for  goods  fold  and  delivered  &c  by  them  andaj^m^ 

one  CbarUs  Baynttn  deceafcd  to  the  defendant  %  damage?* Coo* [of 

aji  I  limited  forif- 

i  fteceflary  to 

The  defendant  comes  and  defends  the  wrong  and  in*  **te  thofc 
wry  when  &c  \  and  pleads  that  the  plaintiffs  ought  not  to  j^c^™ 
am  execution  of  any  damages  againft  the  defendant  tojurifdiakm; 
charge  his  perfon,  beeaufe  he  fays  that  the  faid  feveral  ■»*  ■»▼«"*; 
caufoof  a&ion  in  the  faid  declaration  mentioned  sccnied^!^^' 
before  the  I  ft  of  January  1736,  U  tcrff,  on  the  ift  of  allege  genc- 
Jtwusry  1735,  and  that  hc  thc  faid  defendant  on  the  iftj!|J**Btd,i* 
-of  January  1736  was  a&ually  beyond  the  feas  in  foreign  JKEJ. 
psns,  trix.,  at  Htlwttflup'm  HMand%   and  that  he  the  meat, 
y        faid  defendant  after  wards,  u  wit>  at  a  general  quarter -"TI»«*mfoU 
I        feffioitt  of  the  peace  holden  for  the  city  of  Brifttl  and^ ££ 

county  of  the  fame  city  at  the  Guildhall  of  the  fame  and  gave  the 
i        within  the  fame  city  by  adjournment  on  Wtdntjday  tto^»y^rf 
\        oth  of  Augufi  1 738  oefore  Natbauial  Day  the  Mavor  fccfiiLnow* 
juitices  of  the  faid  city  and  county  &c  was  duly  di/cbargsd^di&u^ 
frm  bis  imprifinment  afnrtfaid  5  and  this  he  is  ready  /ogJJ^JJ^ 
verify,    wherefore  he  prays  Judgment  if  the  plaintiflfsfon^iered 
ought  to  have  execution  againft  his  perfon  &c.  before  t  cer* 

tain  time: 

The  plaintiffs  reply  that  they  ought  not  to  be  barred  pleading  a 
from  having  execution  againft  the  faid  defendant  for  the*fcj*rg« Jj 
damages  to  be  recovered  to  charge  his  perfon*  beeaufe  fSStwai 


they  fay  that  the  faid  Jsfipb  did  not  furrender  hirofeKafeceffary  to 
unto  the  gaoler  or  gaolers  keeper  or  keepers  of  the  King's***  **^ 
Bench  Marfhalfca or  Fleet  or  to  the  prifon  of  fuch county  fa  mSS ™ 
where  he  laft  dwelt  for  the  fpace  of  fix  months  ;  and  this  fad  fum 


tfae  party  wss 
or 

furren- 


they  are  ready  to  verify,  wherefore  they  PW  judgipem^^E^ 


--Saying  that 
•    "hewasduly 


The  defendant  demurs  generally,  and  the  plaintiffs  joinjgj^jjjj 
in  demurrer.  tfae  Court  of 


Quarter  5W* 

fions  from  hii  imprifowncot  sfartfajd**  it  net  abac  fuficicnt. 

Draper 


*»  Hilary  th^m,  j$GEt>.jr. c.r 

X7J9»^     Draper  Scrjt.  for  the  defendant  infilled  that  the  repli- 

*      -  '-'  cation  wai  not  good  :  for  he  faid  that  the  Coon  of  Sef- 

^prigf"*  fions  having  difcharged  the  defendant  this  Court  could  opt 

Jamei.    inquire  into  the  regularity  of  the  difcharge*  of  which 

they  were  the  proper  judges.     Aad  for  this  be  cited  the 

cafe  of  Linwoid  v.  Hop  kins  y  At.  8  Gee.  2,  before  Lord 

Hardwicke  at  Guildhall,    where  it  being  objcQcd  that 

proper  notice  was  not  given  in  the  Gazette,  he  was  of 

opinion  that  the  Seffions  were  the  proper  judge*  of  this, 

and  that  it  could  not  be  inquired  into  upon  the  trial  ;  and 

the  cafe  of  Savage  v.   Field  (a),  B.  R.  M.  9  Gaa.  2., 

where  the  fame  thing  was  determined.  • 

Bellfield  Scrjt.  for  the  plaintiff*  admitted  that,   if  it  had 
appeared  that  the  Court  had  jurifdi&ion,  their  judgment 
muft  be  taken  to  be  right  ;  and  faid  that  this  was  all  that 
was  determined  in  the  cafe  of  Savage  v.  Field*  and  that 
it  was  held  ia  that  cafe  that  it  was  neceflary  to  prove  the 
furrender  in  order  to  fliew  that  the  Court  had  a  jurifd/c- 
tion.    He  infilled  that  it  ought  to  have  been  fet  forth  in 
the  plea  that  the  defendant  ftirrcndercd  himfelf  in  <order 
to  give  the  Court  a  jurifdi&ion,.  which  it  is  not.     Upon 
the  former  ads  it  was  always  confidcred  neceflary  to  fet 
forth  that  the  party  was  in  prifon  in  order  to  give  the 
Court  ajurifdidion  ;  and  by  the  laft  a£t  a  furrender  is 
made  to  be  equal  and  tantamount  to  a  legal  imprifonracot. 
Unlets  therefore  it  appear  that   the  party  was  legally  in 
prifon  or  furrendereci  himfelf  according  to  the  10  Get.  a,f 
he  infilled  that  the  Seffions  had  no  jurifdi&ion.     He  in- 
filled Jikewife  that  the  defendant  ought  to  have  confefled 
the  adton  in  his  plea,  before  he  pleaded  in  exoneration 
of  his  perfon.     And  he  faid  that  for  ought  that  appeared 
the  defendant  might  have  been  committed  for  a  criminal 
caufe,  which  is  not  within  the  aft, 

Draper  Scrjt.  in  reply  admitted  that  in  the  cafe  of  Sa- 
vage v.  Field  it  was  held  that  it  muft  be  (hewn  that  the 
Juiticci  hao  a  jurifdi&ion,  but  endeavoured  to  diftingutfh 
the  prefent  cafe,  becaufe  he  faid  that  by  the  flat.  2  Anna 
the  party  was  obliged  to  plead  an  imprisonment,  but  that 
by  this  aft  he  is  not  obliged  to  plead  a  furrender. 

!*)R*p.  temp.  Hardvfy\6Z. 
})  Set  toilers  v.  La*rcM$,  ftf.   Tr.  16  &  17  Get.  %. 

But 


Jamii. 


HILARY  TERM,   13  Geo.  II.   C.  P.  aoi 

But  I  was  of  opinion  for  the  plaintiffs  that  the  pica  was  \  739,40* 
not  good,  and  therefore  had  no  occafion  to  give  any  opi-  *  ^V  -j 
nion  opo/i  the  replication.  Ladb*©m  , 

I  admitted  that  if  it  had*  appeared  (a)  that  the  Seflions 
tadajurifdj&ion,  ft  would  have  been  fufficicnt  to  have 
faid generally  that  the  Seflions  had   discharged  him,  and 
rtat  wc  could  not  inquire  into  any  faQs  ncceflary  to  be 
<jonebvhim  in  order  to  obtain  his  difcharge,  of  which  the 
Scfiions  were  the  only  and  the  proper  judges,  and  muft  be 
taken  to  have  adjudged   right.     But  as  in  the  cafe  where 
animprifonment  is  ncceflary  it  muft  always  be  fct  forth 
(J)  that  the  party  was  in  prifon  in  order  to  give  the  juf- 
toft  a  jurifdiSion,  fo  I  was  of  opinion  that  in  this  cafe 
itis  eyMflj  neceflfary  for  the  party  to  fet  forth  that  he 
torreo&red  himfclf,  which  by  the  laft  aft  is  made  tanta-? 
fflooflftoan  imprifbnmcm,.  but  it  is  not  fet  forth  in  the 
prcfent  plea  that  the  party  furrendered  hjrofclf  or  that  he 
ws  ever  in  prifon  5  for  it   is  only  faid  that  he  was  dif- 
chargedyVmr  his  imprifonment  afortfaid,  whereas  no  im- 
ptfoament  was  mentioned  before.     And  I  thought  that 
Swords  of  the  laft  ad  did  not  warrant  the  dlftin&ion, 
ttb  by  Draper. 

As  to  the  obje&ion  that  the  defendant  flbould  have  con- 
Med  the  adion,  I  did  not  think  that  there  was  much  in 
*i  ^or  ty  not  denying  it  and  pleading  only  in  exoneration 
tfhispcrfoo,  I  was  of  opinion,  that  be  had  fufficicntly 

coofeffedit       '  '  "    ' 

Mr.  J.  Forttfcue  A.  of  the  fame  opinion  ;  and  faid  that 
^plaintifc  might  have  demurred  to  the  plea* 

^r-  J.  W.  Forttfcue  of  the  fame  opinion. 

So  judgment  for  the  plaintiffs." 

/¥?c5'^ri  v-  Lw'*"»  f*J>   Tr.  16  &  17  Get.  *. 
I^SceCtf/frrJv.  Ut$h,  D$ugl.  tf%  and  Mark*  v.   Upttm,  7  Dirnf,  GT 
^H  whore  it  is  pleaded  (b  the  (irrt  cafe  under  flat   16  Get.  3.  c.  38.,  aod 

**t*t  mder  ftat  ^  QUm  ^  c  $9j  y^  ^e  defcndcu  were  aftaaliy  in 
JJwl*t  rcCpcake  day*  6cc.  and  were  duly  tiifchsrgcd  at  the  Scflbos  ac- 
^tothcttatutcs. 
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1740. 

e.  13  c. ?.  Thomas  Bell  againft  Georgb  Wardell  and 
•tijU?  John  Cummin  alias  Comynes. 

/fattf*?    X  HE  opinion  of  the  Court  was  thus  given  by 

voders  cuf-  ^  j 

tomfortU  #7/fo  Lord  Chief  Tuftice.  "Trefpals,  for  that  lie 
the  iatebi-  <|cfcndant3  on  the  2d  of  M *y  1 738  and  at  divers  timet  be- 
town  to  wtlk*wecn  ri13*  day  and  the  12th  of  the  fame  month  broke  and 
wutrWc  over  entered  two  clofes  of  the  plaintiff  called  SbieUfieldwb 
*!bfciand  LittU  SbieUfield  at  the  town  and  county  of  Napcaftk- 
**mHfff*t-upo*m<ry*c%  and  with  their  feet  trod  down  fpoiied  and 
jtffrdmoinconfumed  the  plaintiff's  grafs  and  corn  there  growing  and 
fcowl^ud*  w"'1  divers  ca^fe  tro^  down  depaflurcd  ate  up  and  con- 
becmnfc  it  *  fumed  other  grafs  and  corn  of  the  plaintiff's  there  grow- 
•mired  ing,  and  broke  threw  down  and  fpoiied  five  perches  of 
"^^"his  hedges  and  five  perches  of  his  fences,  and  other 
committed  wrongs  &c  j  to  the  damage  of  20/. 

when  the 

JJJJbJ*  The  defendant  Waritll  as  to  the  force  and  arms  and 

tfoagMic    ^11  the  trefpafs  fuppofed  to  be  done  with  bulls  cows  ihecp 

defendant     and  fwine  pleads  not  guilty ;  and  as  to   the  refidue  of 

J^^|*J*  the  trefpafi  pleads  fpeciallv  that  the  places  in  which  ic 

lbiitbieiime.are  two  clofes  $f  pafturg  bounded  (prout)  ;  and  that  the 

— "Scafon-  faid  two  clofes  time  out  of  mind  and  until  &c  were  lying 

mr«>  q«cf-  t0?ct'lcr  without  any  hedge  or  fence  and  were  part  and 

tiooof  kw"  parcel  of  certain  lands  called  and  known  by  the  name  of 

ajd  partly  of  Shield  field,  and  have  been  repaired  to  and  ufed  as  a  public 

—Replica-   P'acc  °f  rcft>rt  for  the  inhabitants  of  the  town  and  county 

tion  de  inju-aforefaid,  and  that  within  the  faid  town  time  out  of  mind 

"a.fi?p7"H  there  hath  been  a  certain  ancient  cuftom  there  ufed  and  , 

^nitc^J' approved,  that  the  inhabitants  of  the  faid  town  time  out  of  I 

fcversi  dif-    mind  in  every  year  *f  all  JtafonabU  times  in  the  year  h*r<j 

tioapoinu    i,aj  jhc  eafetnent  liberty  and  priv.lcgc  and  have  ufed  and 

m   ,uc'       been  accuftomed  to  have  the  eafeiflent  liberty  and  pri viktf 

of  walking  and  riding  on  horfeback  in  the  laid  clofes  for 

air  and  exercife  for  the  benefit  and  preservation  of  the 

health  of  the  inhabitants  of  the  faid  town  without  any 

,  moleftatton  or  disturbance  whatfoever.    And  the  frid** 

fr  ndant  faith  thai  on  the  faid  ad  day  of  May  and  before  $a» 

ever  fince  he  was  and  fttll  is  an  inhabitant  of  the  faid  town* 

wherefore  he  on  the  faid  2d  day  of  May  and  at  divers  0*)* 
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rimes  between  that  day  and  the  nth  of  the  faid  month,    1740; 
the  faid  fcreral  t£mes  in  which  &c  being  ftafrnahle  times,  *■■   v  -/ 
rode  oo  horfeback  and  walked  in  the  faid  clofes  for  air     Bill 
and  exercife  and  for  the  benefit  and  prefervati'on  of  hisw£*'*£ 
health ;  and  becaufe  the  (aid  clofes  at  the  fevcral  times    Aaosi'  - 
when  &c  were  indofed  with  the  hedges  and  fences  in  the 
declaration  Mentioned  fo  that  the  faid  defendant  could  not 
enter  into  the:  faid  clofes  on  horfeback  without  breaking 
and  throwing  down  the  faid  hedges  and  fences  the  faid  de- 
fends* at  the  feveral  days  and' times  when  &c  in  order  to 
enier  into  the  faid  clofes  00  horfeback  neoeflarily  broke 
and  threw  down  the' faid  hedges  and  fences,  and  in  walk- 
rojani riding  as  aforefaid  neceflarily  trod  down  and  con* 
fumed  yah  his  feet  in  walking  a  little  grafr  and  corn  there 
grovn;,  and  the  faid  horfes  mares  and  geldings  on  which 
'He  laid  defendant  rode  in  the  faid  clofes  trod  down  and 
coofamci  and  fnatched  and  ate  up  a  few  nforfck  of  grafs 
and  corn*  there  growing,  doing  as  little  damage  as  might 
k,  which  are  the  fame  trefpeffes  &c ;  and  this  he  fs  ready 
to  verify;  wherefore  he  prays  judgment  whether  the 
bid  plaintiff  ought  to  have  his  faid  action  againft  him  &c. 

The  defendant  Cemyns  pleads  the  fame  pica,  mutatis 

mutandis. 

The  plaintiff  replies  to  both  the  pleas,  and  afligns  a  new 
fttfyafs  in  two  cliff s  of  land  defcribed  to  hare  different 
famdaries  from  tnofe  fet  forth  in  the  defendants9  pleas. 

To  this  new  alignment  both  the  defendants  plead  the 
foe  pkas  as  before,  only  they  do  not  fay  that  the  two 
dofes  are  clofes  of  pafture,  but  admit  them  to  be  two 
clofa  of  land  as  they  are  called  in  the  new  rfignment. 

The  plaintiff  replies  to  both  the  faid  pleas  de  injurii  fti 
PrcpriJ  abfque  tali  cauf£,  and  this  he  prays  may  be  in- 
quired of  by  the  country. 

To  this  replication  both  the  defendants  demur,  and  for 
*°fa  of  demurrer  (hew  that  the  plaintiff  in  his  replica- 
j*Q  traverfes  and  offers  to  put  in  iffue  all  the  matters  al- 
*Sed  in  the  defendants*  pleas,  whereas  he  fliould  only 
"**e  traverfed  fome  fingltf  matter  of  fad  alleged  in  thefe 
Peas,  and  for  that  the  fitfd  replication  is  complicated  and 
■formal  '  f 

The 
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1740;        The  plaintiff  joins'in  demurrer  («).    On  this  dem  irrer 
v^v*^ lt  now  comet  before  the  Court  for  judgment* 

Bill 

***"&  The  replication  of  the  plaintiff  to  the  defendants'  pie* 
a«dbb>u  p\C9^cji  to  t^c  ncw  affi^nment  was  admitted  by  the  couofd 
for  the  plaintiff  not  to  be  food  ;  and  to  he  fure  it  cannot 
be  fupported  for  the  reafbns  mentioned  in  the  demurrer 
it  putting  fcvcral  different  matters  in  iflTue  $  whereas  the 
chief  end  and  uic  of  fpecial  pleading  is  to  reduce  marten 
to  a  fingle  point.  And  therefore  hich  a  replication vs 
held  to  be  bad  in  this  courr  in  the  cafe  of  Cnperi* 
Morrke(b)^  and  in  the  cafe  of  Cuhtriil  ▼.  Armflrmg* 
this  court  Trin.  1738  (c) ;  in  which  tail  cafe  all  the  cafes 
relating  to  fuch  a  replication  are  folly  ftated  and  conii- 
dered. 

But  it  was  iniifted  by  the  counfel  for  the  plaintiff  that 
the  pieas  of  the- defendants  are  bad,  and  that  therefore  it 
is  not  material  whether  the  replication  be  good  or  not* 
The  objection  to  the  pleas  was  that  the  cuftotn  is  not  laid 
generally  at  all  times  of  the  year,  but  only  at  #11  femfvuiU 
times,  and  that  it  appeared  from  the  defendants*  own 
{hewing  that  the  riding  which  they  infilled  on  as  a  jufrifi- 
cation  was  pot  at  a  feafonable  time  ;  and  that  of  this  the 
court  were  the  proper  judges,  as  in  the  cafe  of  a  rea/ma- 
bit  time y  reafinable  fines,  cu floras  and  ferviccs,  of  which 
the  Court  arc  the  proper  judges  (4).  For  what  is  con- 
trary to  rcafon  cannot  be  confonant  to  law,  which  is 
founded  on  reafon  ;  and  therefore  the  rcafonablenefs  in 
thefe  and  the  like  cafes  depends  on  the  law  and  k  to  b$ 
decided  by  the  Judges,  as  i$  held  in  Co.  Lit.  56,  k*  \  59* 
b\  4  C*.  27,  b.  the  cafe  of  Hobart  v.  flammotd,  &*• 
Jac.  204,  the  cafe  of  Stodden  v.  Harvey 9  Cro.  Eliz.  583, 
the  cafe  of  Makarell  v.  Bachelor  ;  where  the  Court  on  a 
demurrer  took  upon  them  to  determine  what  was  proper 
and  neceflary  apparel  for  the  defendant  who  was  an  infant 
and  gentleman  of  the  chamber  to  the  Earl  ofEffex.  Thcfe 
cafes  were  not  controverted  :  but  it  was  faid  that  it  was 

(«)  Thi»  cafe  wee  twice  ergved,  the  firft  time  14th  HHtv.  179$,  sod  the  He- 
coad  time  on  the  6th  of  May  j  740  by  J*$*U  ScrjU  '  for  the  pfcantiff  and  Jl* 
Serjt.  for  the  defendants. 

<*)  S*pr*%  Si. 

(c)  S»pr%  99«    S«*  the  «****  there  referred  to. 

(a)  Sec  Eat$n  v.  biuthby,  fufrm,  ij  5.  Bil.  ix  Get.  u  and  the  ctfrt  A^ 
referred  to. 

here 


Wahd&li. 
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ure  averred  to  be  a  feafonable  time,  which  was  admitted     ^m 
*y  the  demurrer,  or  at  Icaft  that  an  iffue  ought  to  have  L-y-^ 
been  joined  that  it  might  appear  on  the  evidence  at  the      Bell 
trial  whether  it  was  a  feafonable  time  or  not  j  for  it  was  w"*"n"l*m 
(aid  that  by  **  feafonable  times"  was  meant  in  good  wea- 
ther when  it  did  not  rain  fnow  or  hail,  and  when  it  would 
be  feafonable  to  ride  out  for  the  preservation,  of  health, 
as  the  euftom  is  laid  to  be.    But  to  be  fure  the  word  "  fca- 
fonaUe'*  will  admit  here  of  no  fuch  conftrudion ;  for  it  is 
n&cukrasto  fay  that  "  unfeafonable"  was  meant  in  rc- 
fpeft  to  the  perfon  claiming  the  right ;  for  if  he  has  a  ge- 
wdittgitt  he  is  not  bound  to  ride  out  but  juft  when  he 
pieafes.  But  4<  un feafonable"  mud  neccffarily  mean  in 
icfpcft  to  the   owner  of  the  foil ;  otherwife  the  euftom 
wouMheavery  flrangeone,  that  all  the  inhabitants  of  the 
townofNewcq/i/*  might  ride  over  the  plaintiff's  corn  and 
rraft  at  all  times  of  the  year  whenever  they  pleafed, 
vhkh  would  be  to  fay-that  the  inhabitants  of  Ntwcajllt 
had  a  right  to  take  away  from  the  plaintiff  all  the  profits 
of  his  own  land. 

There  is  indeed  a  cafe  in  1  Lev.  176,  177.  AbUti. 
Wtthl],  M.  17  Car.  2.  B.  R.t  wherein  a  euftom  fa)  that 
a) Whe  inhabitants  of  a  town  had  a  right  to  dance  at  all 
{ws  of  the  year  for  their  recreation  (b)  in  tho  plaintiff's 

clofe 

(«)  Vid.  lent.  \  76".  where  it  Is  dated  as  nfre/eflptie* :  and  fee  note  (*)  infra. 

v*)  MilUchamp  v.JeAnfin  and  ethers;  i  ath  of  February  \  746,  B.  C.  Tref- 
oil for  breaking  and  entering  the  plaintiff'*  clofe  at  CeleJhilltM  treading  down 
ad  coofuming  the  gnlt  there  growing.  The  defendants  pleaded  a  euftom 
u*  ftfa  inhabitants  of  the  town  of  Ci'e/httl  for  the  time  being  to  have  'and 
ojoy  the  liberty  and  privilege  of  playing  at  any  rural  f forte  or  games  in  the 
•aidclofc  every  year  at  all  timet  of the year  at  their  will  end  pleafure ;  and  then 
Med  as  inhabitants  "  playing  at  rural  fports  and  games  therein  fire1*  Una 
"Rom  to,  traverfed  in  the  replication.  And  after  a  verdift,  dtabtifliing  the 
cBilom,  s  motion  was  made  to  enter  up  judgment  for  the  plaintiff  notwith* 
'tadug  the  verdia  found  for  the  defendants  on  the  ground  that  the  cultom 
ttuldoot  (*  fapported  in  law,  ift,  Becaufe  it  was  too  general  and  uncertain,  in 
**  specifying  what  rural  lport  or  game  ;  adly,  becaufe  it  was  illegal  and  un- 
tefonable,  not  being  confined  to  reasonable  or  legitimes  of  the  year  ;* and  jdly, 
Bccaulc  there  could  have  been  no  cqnfideration  tor  it,  and  it  could  not  hare  had 
;k?al  commencement. 

.  Jhe  cafe  was  argued  by  Skinner  King's  Serjt.  and  Leeds  Serjt.  for  the  plain* 
Jiff  and  by  Willet  King's  Serjt.  and  Wynne  Sei  jt.  fof  the  defendants  ;  and  at  a 
laMeqQuit  dav  the  rule  was  made  abfolute  to  enter  op  judgment  for  the  plain- 
^ (1  )•    The  Court  being  of  opinion  that  Lie  cultom  as  laid  extending  to  any 

rural 
\  1 

(0  See  Kirk  v.  New'U,  t  D.  VE,  itS  j  and  Selh  v.  Robin/on,  *  D.  Gf 


1 74°-    c'^c  was  Golden  to  be  ii  good  cuftom :  but  it  was  tfi^r*  ^ 
v*   v   ^  verdift  which  found  the  cuftom  ;  it  was  only  in  a  dotfe   <*t 
Bell     pajture^  for  dancing,  and  not  riding y  and  the  court    fi»i<i 
WaT'i^   .tJiat  Pcr'laP8  'r  m'g"f  nor  'fc©  good  upon  a  demurrer  {**J- 
*""-  'And  I  own  that  if  a  genera!  cuftom  had  b?en  laid  in    the 
prefent  cafe*  confidering  that  this  is  on  a  demurrer f    wtnd 
for  riding  and  in  arable  land,  i  (houkJ  have  much  doubecd 
whether  this  were  a  good  cuftom  or  not*     But  this  not 
being  the  cafe,  I  need  not  give  any  pofitive  opinion  upon  i  r. 

But  as  the  cuftom  is  laid  here,  if  it  were  not  zfeofona&f* 
time  the  judication  is  not  within  the  cuftom.     Thouf^H 
the  Court  are  the  proper  judges  of  this,  yet  in  many  ca  fks 
it  may  be  proper  to  join  iflue  upon  it.     I  mean  in  fucfi 
cafes  where  it  does  not  fuffioiently  appear  upon  the  plead- 
ings whether  it  were  a  feafonable  time  or  not  j  and  ac- 
cordingly it  is  faid  in  the  before- mentioned  cafe  of  Hobart 
ir.  Hatnihond  that  the  reafonablenefs  of  fines  muft  be  de- 
termined by  the  Judges  either  on  a  demurrer  or  upon  evi- 
dence laid  before  a  Jury.     For  iffues  may  be  joined  on 
things  which  are  partly  matters  of  fad  and  partly  matters 
of  law  ;  and  then  when  the  evidence  is  given  at  the  trial,         . 
tho  Judge  muftdired  the  Jury  how  the  law  is,  and  if        I 
they  find  contrary  to  fuch  diredion  it  is  a  fufficient  reafon 
for  a  new  trial* 

rural fpirti  vat  too  general  and  uncemm.  Bat  they  thought  tliflt  [here  uai  ro 
weight  in  Ihc  Itcond  or  third  objeiiiont  *  for  thEt  +  aJUimciof  the  year4*  mutt 
fee  Uiken  la  mean  M  legal  and  reAionable  timei  of  the  year*"  and  that  rilii  did 
sot  Uke  away  (he  proAtt  of  (he  land  %  and  that  it  might  have  had  a  legal  com* 
meocement      ME,  ifiliti  Lord  Chief  J  u Rice 

Id  a  Jate  cafe  however,  Fttth  v,  Ranting  ami  tMrri,  t  H.  St.  Re*.  C.  B. 
393,  ■  cuftom  for  all  (he  inhabitants  of  the  pnrilh  of  Stttptt  Bum/Uad  in  Jbjjtx 
u  to  play  at  attJttnJ*  *J  hvfiti  g*mt*  fpcxti  aad  paitimes  in  the  plain  lift \  clote 
at  all  reaibiuble  timn  of  the  year  at  their  will  cod  nleafurV1  wai  ho  Wen  to  be  2 
food  cultom,  though  a  fimibr  cuilo-m  *L  fir  nil perjtm  for  the  time  Leing  beinj 
is  the  faid  parifh  Aft"  wat  decided  to  be  bad. 

[a)  Hut  thii  pait  of  (he  opinion  of  the  Court  wa§  given  (not  in  anfwer  Co  the 
principal  object ion\  which  wai  that  (he  prdLnpiion  wn<  bad,  but)  in  anfwa  to 
tbefecend  objechoo  (hat  the  right  or  cefemem  Ihouldhave  been  claimed  byway 
of  cultom  not  prefcription  1  ihout-h  indeed  it  zppcaft  e xii  sordini)  that  f Ac  *rr- 
4*8  ftiould  have  removed  either  of  the  objections  — As  tn  the  fecond  objctlioii 
in  that  cafe  ,  fee  Gatvward't  cafe,  6  Ct*  59,  &.  GrirfjUadv,  Afar  Urn,  4  D, 
QtE*  jty  ;  and  Hardy  v.  Httfjdej,  E.  5  G,  3.  V.  if*  dure  cited  71& ;  whire 
thediiiinc>ion  u  tiken  between  an  ircteielt,  z  profit  a  prendre  indienofblo,  a*  a 
right  uf  pdtwrc  5tc,  and  sn  eafement,  ess  right  of  way  ;  that  for  the  former  the 
party  mtiit  prefctibe  in  a  que  rftate,  (except  in  the  ceieof  copyholdcra  againlt 
tftcis  lord)  but  &U  the  Iftftet  may  be  d-imtd  by  cuilom. 

But 
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But  !o  the  prefent  cafe  there  is  fufficicnt  matter  fct    \jj^ 
forth  in  the  pleadings  for  the  Court  to  determine  that  it  s,  ..v.,.  ^ 
was  oot  a  feafonable  time ;  and  therefore  an  iffue  would     Ucu. 
only  put  the  parties  to. an  unneceflary  expence.     For  the  «?*"** 
trcfpafc  is  admitted  to  be  done  upon  arable  land  between 
(he  fccond  and  twelfth  of  May,  when  corn  was  growing 
on  the  land  ;  and  the  averment  that  it  was  at  afiffintiu 
tinu  cannot  alter  the  cafe,  fince  fuch  averment  is  incon* 
liftent  with  the  whole  tenor  of  their  pica,  and   the  de- 
murrer will  not  help  the  plea  if  iuconfiftcnt  with  itfelf. 
Suppofing,  for  example,  that  the  defendants  had  infilled 
ooi  right  of  common  every  year  from  jhe  time  that  the 
cqta'h  cut  and  carried  off  until  it  js  fown  again,  and  then 
ttnfathiscuftom  had  juftrfied  putting  their  cattle  on  the 
ptaift  clofc  and  eating  up  his  corn  there  growing, 
a  wring  that  the  corn  was  all  carried  off  before  their  cat- 
devere  put  in  •.  fuch  a  plea  would  be  plainly  abfurd  and 
woofifcm,  and  yet  that  b  exafikly  a  parallel  cafe  to  the 
prefcau 

But  it  was  fatd  that  in  the  prefent  cafe  the  corn  might 
be  fown  at  an  unfeafonable  time  to  prevent  the  defend- 
ants riding  there  according  to  the  cuftom  ;  but  the  times 
in  which  the  trefpafs  is  here  admitted  to  have  been  done, 
viz.  between  the  2d  and  12th  of  May,  fhewthis  to  be 
otherwife :  but  if  it  had  been  fo,  the  defendants  in  fuch 
cafe  ought  to  have  infilled  on  it  in  their  pleas. 

For  thefe  reafons  we  are  ail  clearly  of  opinion  that 
judgment  muft  be  for  the  plaintiff  (a J." 

I'lbeStJfyv.IWifa  ftZ>.ar.£.;$8,  where  it wat hoUea that  a  cuf- 
V  *?!£***  **"$*•**  **d  indigtnt  hnfebUert  reuding  within  the  town- 
uyol/rhmdiUw  to  cot  and  carry  away  rotten  booghf  and  branches  in  a  ctofe  was 
*l  oaaccoont  ctf  the  nnccrtain  ddcription  of  perfons  in  refpeefc  of  whom  the 
m  w*  daiML-Scc  afe  fink  v.  &*»**&  t  H.  Mi.  Jt*.  C.  *.  393./^ 
"'O.a* 
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Ttotoyt  Wheeler  4ml  Horne. 

JODC   19th.    HP 


One  tenant    X  HIS  was  an  a&ion  of  account 

in  common 
cannot  main- 


in  common      Thc  <|f  c|arat;on  flatC(j  tnar  the  iiftniant  was  ioiliftf 


tsinan  ac-  the  plaintiff  of  one  twelfth  part  (the  whole  in  twelve  pans 
tiooof  ac-  to  be  divided)  of  certain  premifes  therein  defcribed  in  the 
Smmonlaw  P0"^1  °^  ^imonward  m  Cornwall  from  thc  ift  of  Jpril 
againftuio-  1)20  to  the  ift  of.Ot?oA/r  .1734,  and  received  the  annual 
ther  as  his  profits  thereof  for  all  that  time*  to  render  a  reafonablc 
leftthctT  account  thereof  to  the  plaintiff  when  he  fhould  be  re- 
ther  were  up- queued,  yet  that,  though  often  requefted,  he  had  not 
gPtc^u^  rendered  a  rcafonable  account  to  the  plaintiff,,  but  refufed 
dertbeftat.  ^c ;  to  the  plaintiff's  damage  ool.  &c* 

4  fie  $  An. 

C",|6l^f  The  defendant  pleaded  that  he  never  was  bailiff  or  rc~ 

JSc2'aaion  ceivcr  of  the  plaintiff  for  the  premifes  mentioned  in  thc 
on  the  (Unite  declaration,  to  render  an  account  thereof  to  the  plaintiff, 
*"  rtrj^  in  .manner  and  form  as  the  plaintiff  above  declared  &c; 

mult  ltatc  in  ,  .  .    .  --  .    .       ,        * 

hisdccWa-  pn  which  uluewas  joined. 

lion  Uut  he 

fcndut  are       ^n  the  trial  of  tnc  caufis  in  tnc  comt7  of  Cornwall  it 

tenants  in     WJ*S  proved  that  the  plaintiff  and  defendant  were  tenants 

common,     in  common  of  the  premifes,  the  plaintiff  of  one  twelfth 

&fa&t*  Part>.  and  the  ^fcndam  of  the  other  eleventh  parts,  for 

ha«  received  the  time  mentioned  in  the  declaration.     That  the  defend- 

more  than     ant  had  been  in  the  pofleflion  of  and  lived  upon  thc  prerai- 

m  v^Abr;  fcs»  ond   rook  ro  hisown  ufe  during  all  that  time  aH  thc 

513,  $14.    iffues  and  profits  of  thc  whole  twelve  parts,  about  8/.  a- 

s.c.  year,  and  refufed  to  account  with  or  to  pay  the  pfaintiff 

her  fliare.     But  the  plaintiff  did  not  prove  that  fl»c  had 

ever  appoirited  the  defendant  her  bailiff  of  her  twelfth 

part.     The  jury  found  a  verdicl  for  the  plaintiff,  fubjeft 

to  the  opinion  of 

Mr.  J.  IV.  Forte/cue ;  and  thc  qucftion  agreed  to  be  rc- 
fcrved  was  whether,  on  the  above  fafis  fo  proved,  the 
declaration  were  fufitcicnt  to  maintain  thc  a&ion  againft 
thc  defendant  as  bailiff  to  thc  plaintiff  of  her  twelfth  ?&*• 

The  cafe  was  argued  in  Mich.  13  Geo.  2.  before  Mr. 
J.  W>  Fortefcue,  who  determined  in  favour  of  the  defend- 
ant ; 
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ant ;  and  thca  the  cafe  was  referred  to  the  cooperation     1 74°* 
of  rhc  Court  of  Common  pleas.    It  was  argued  on .  thc^?^^ 
19th  of  Juna  1 740  by  HuJJiy  Serjt.  for  the  plaintiff,  and    ?£$* 
Draper  ocrjt.  for  the  defendant;  and  on  afubfequent   Ho*«i. 

day 

Jff/fcx  Chief  Jtiftice  delivered  the  opinion  of  the  Court 
(afterdating  the  cafe)  as  follows. 

u  An  aflkion  of  account  would  not  lie  by  one. tenant  in 
common  againft  another  as  his  bailiff  at  common  law,  ui> 
kb  be  were  fo  particularly  appointed.    It  was  fo  ex* 
prefcly  faid  in  C:  Lit.  172.  a. ;  and  there  is  no  cafe  to 
the  contrary.     One  indeed   was  cited  from  Bro*  Abr. 
"Jcuunty"  pi.  20.  47  E.  3.  to  fliew  that  if  two  were 
jointly  poffeffed  of  a  horfc,  and  one  of  them  fell  him,  an 
adioa  of  account  will  lie  againft  him  for  the  (hare  of  the 
money.    But  that  is  quite  a  different  cafe  from  the  pre- 
fent,  which  is  for  the  receipt  of  the  rents  and  profits  of  a 
realeftate ;   ift»  becaufe  that  was  the  cafe  ota  perfonal 
ihattel\  and  adly,  becaufe  there  by  the  fale  and.  turning 
the  thing  into  money  the  joint  intereft  was  gone,  and  each 
tad  a  feparate  imcreit  for  a  fum  certain :  and  I  lhould      },<** 
think  that  not  only  an  a&ion  of  accounf,  but  even  an  ac-       y 
tion  on  the  cafe  for  moocy  had  and,  received,  mipht  be 
vrell  brought  agaipft  him  for  u.     So  that  I  think  it  is  clear 
that  this  a&ion  would  not  lie  at  common  law,  but  muft 
be  maintained,  if  at  all,  on  the  ftatute  4  &  5  Anne,  c.  16. 

The  words  of  that  a&  (a)  are  that  from  and  after  0V0 
a&ions  of  account  may  be  brought  and  maintained  by 
I       one  joint-tenant  or  tenant  in  common  againft  the  other 
\       as  bailiff  for  rectiving  more  than  tonus  to  bisjitftjbare  or 
proportion ;  and  the  auditors  appointed  by  the  Court, 
)       where  fuch  a&ion  (hall  be  depending,  are  to  adminifter 
an  oath,  and  to  examine  the  parties  touching  the  matters 
in  queftkm  &c. 
\       .  Though  an  a&ion  of  account  therefore  may  be  brought 
'        by  one  tenant  in  common  againft  another  fince  this  ftatute, 
!        yet  it  is  an  a&fon  of  a  very  different  nature  from  an  ac- 
tion of  account  againft  a  bailiff  at  common  law; 
1 

00  Sea.  iji 
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Firft,  Becaufe  a  bailiff  at  common  kw  is  anfwerabie 
not  only  for  his  aftual  receipts  but  for  what  he  might 
k  have  made  of  the  lands  without  his  wilful  default,  as  is 
exprefsly  held  in  Ct.  Lit.  172.  #.,  and  in  many  other 
books:  but  by  the  plain  words  of  the  flat  ute  a  tenant  ia 
common,  when  fued  as  bailiff,  is  anfwerable  only  for  (o 
much  as  he  has  a&oally  received  more  than  his  juft  fharc 
and  proportion. 

Secondly,  Becaufe  the  auditors  in  m  a£Kon  of  account 
at  common  law  could  not  adminifter  an  oath  onJefs  in  one 
or  two  particular  cafes :  but  by  the  ftatute  the  auditors 
may  examine  the  parties  on  oath.    Now  as  the  judgment 
in  both  a&tons  muft  be  in  general  quod  computet,  bow 
can  the  auditors  tell  in  what  manner  he  is  to  account,  or 
whether  they  are  to  examine  on  oath  or  not,  unlefs  it 
appear  by  the  record  in  what  capacity  he  is  food  and  what 
fort  of  aflion  this  is?  It  was  faid  that  foch  a  fuggeftion 
might  be  made  on  the  record :  but  t  believe  no  fuch  fug- 
geftion was  ever  heard  of.  But  the  declarations  fince  the 
ftatute  have  always  fet  forth  that  the  plaintiff  and  defen- 
dant are  tenants  in  common,  and  that  the  defendant  lias 
received  more  than  his  fhare.    To  be  fare,  as  this  is  a 
general  ftatute,  it  was  not  necefiary  to  fet  it  forth  or  to 
refer  to  it :  but  the  plaintiff  fhould  have  fet  forth  fo  much 
as  tor  bring  his  cafe  within  the  ftatute ;  and  it  is  material 
that  in  the  prefent  cafe  the  defendant  has  pleaded  that  he 
was  not  bailiff  to  the  plaintiff*    The  bailiff  fet  forth  in 
the  declaration  muff  be  taken  to  be  a  bailiff  by  appoint- 
menr,  and  it  is  admitted  that  the  defendant  was  not  fo 
appointed ;  fo  the  defendant  has  made  good  his  plea. 

We  are  therefore  of  opinion  that  the  verdid  muft  be 
fet  afide,  and  that  the  plaintiff  muff  pay  the  colts  of* 
nonfuit  according  to  the  rule/' 
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The  cafe  was  argued  on  the  1 2th  of  June  1 740  by  BootU 

Serjt,  forthe  plaintirf,  and  by  Birch  Scrjt.  for  the  de- 
fendant; and  on  this  day  the  opinion  of  the  Court  was 
delivered^  as  follows,  by 

JVtlUi  Lord  Chief  J  u  ft  ice  (after  ftanag  the  cafe.)— 
**  This  is  a  plain  executory  devife*  The  queftton  is  no 
more  than  this*  if  there  be  an  executory  devife  to  A*  and 
his  hefrs,  and  A*  furvive  the  devifor  but  die  before  the 
contingency  happens,  whether  any  thing  can  defcend  to 
his  heir  ?  Tofhew  that  nothing  can  defcend  was  cited  the 
cafe  of  Brttt  v.  Rlgdtn^  Phwd-  345  :  but  that  cafe  was 
very  different  from  the  prefem  \  there  was  a  devife  to  A. 
and  his  heirs,  A.  died  before  the  teilator,  and  u  was  holdcn 
that  the  heirs  (a)  could  take  nothing  ;  and  for  this  plain 
reafon,  bceaufe,  if  they  took,  they  niuft  have  taken  by 
way  of  limitation,  which  they  could  not  do  unlcfs  there 
were  fomething  in  the  anceftor  at  the  time  of  his  death, 
and  there  was  not  becatife  he  died  before  the  devife*  r. — 
But  in  the  prefent  cafe  IV.  Harrijon  furvived  the  devifor. 

The  plaintiff's  counfel  then  compared  the  cafe  of  an 
executory  devife  to  a  bare  poflibility,  and  infilled  thai  a 
bare  poflibility  before  the  contingency  happened  would 
not  defcend  and  could  not  be  granted  or  devifed,  ami  that 
a  recovery  would  not  bar  it ;  for  which  purpofe  they  cited 
Fulwood**  cafe»  4  Co.  66.  b*  j  Marfifs  Rtp.  1 36,  7  ; 
Ptlh  v.  Brown  in  Cra.  Jac.  590^  and  in  feveral  other 
books.  But  thefe  were  cafes  before  the  notion  of  execu- 
tory devifes  came  in,  or  at  lea  ft  before  they  were  well 
cftabhfhed  and  underftood,  Bcfides,  even  as  to  pofTibilj- 
tiesj  the  contrary  has  been  fince  holdcn  in  feveral  cafes  ; 
particularly  in  Goring  v.  BUiirflajj\  PoiUxf*  32,  and 
V$i%}  v*  pinwilii  i&-  44  ;  where  it  was  held  that  a  pof- 

(a)  EilwU  v.  Davcnprr,  uF>  Wm*  B4  v  Gttdright  v.  fVright%  \w  Str.  ag  ; 
Jtufiv  V.  Grrtxflatc,  ib.  445  \  Am&reftv.  Htd^fin^  Btugt.  337  ;  Drat.  d. 
Rodcljffi  v  Bag/haw*  *~  O.  &£.  $1  7  ;  S.  P.— Nor  is  there  any  difference 
in  thu  f  e/pert  between  a  devil e  to  the  hetr  at  Lib  of  the  deviior  and  to  la 
hem  of  tic  bcTr*  of  hh  body,  and  a  dtviit  lo  n  jimxger  ;ind  to,hin  htin  &c~- 
flWtfwiv  £impfi*,  j  Vtrm.  j\*t  reported  in  Gt/6.  Refi  in*Kq R,  1 1 5,  rio, 
and  in  Prtt  in  Chanc  430*  by  the  name  uf  Sympftm  v  Htrnfyt  \  and  i§%sc 
v.  Warmer  klfec  of  Whiit^  M.  R.  MUL  11  G>  3.  in  trior  trom  Inland,  ciurf 
in  6  D.  fif  it  51 3, — Nor  t*  it  material  that  the  devifor  c.-ijitirmcd  h:s  will  by  i 
codicil  made  after  the  death  of  the  lirlt  ^tvifetj  and  after  be  knew  of  that 
death  \  Du  d.  Turner  v.  Kttt7  4  Z)<  6f  £.  6ot. 

fibility 
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ftilitymay  be  granted  or  devifed  (a);  the  fame  has    1740. 
alfo  been  held  in  many  other  books.        '  v^*v~«-' 

Goodtitu 

But  if  k  were  othcrwife  in  the  cafe  of  bare  poflibili- dcm-  CuR; 
ics,  of  late  years  the  doBrine  of  executory  devifes  has    J^j^ji 
ken  fettled.     They  have  not  been  confidered  as  bare    Wooi>, 
poffibilities,  but  as  certain  interefts  and  eftates,  and  have 
been  refem bled  to  contingent  remainders  in  all  other  re- 
fpe&s,  only  they  have  been  put  under  fome  reftraints  to 
prevent  perpetuities;  as,  firftt  it  was  held  that  the  conr 
tingency  muft  happen  within  the  compafe  of  a  life  or 
lives  in  being,  or  a  reafonablc  number  of  years ;  at  length 
it  vas  extended  a  little  further,  namely,  to  a  child  (b)  in        \ 
centre  fa  mere  at  the  time  of  the  father's  death,  becaufe, 
ttihat  contingency  mud  neceffarily  happen  within  left 
than  nine  months  after  the  death  of  a  perfon  in  being, 
that  coaftru£Mon  would  introduce  no  inconvenience  ;  and 
the  role  has  in  piany  inftanpes  been  extended  to  twenty- 
<wc  years  after  the  death  of  a  perfon  in  being,  jis  in  thsu: 
cafe  litewife  there  is  ho  danger  of  a  perpetuity.    But  in 
aO  other  refpefits   executory  devifes  have  been  always 
iefembled  to  contingent  remainders j  and  the  reafon,  o|i 
which  they  were  firft  inffitutcd,  plainly  fliews  that  they 
ought  To  to  be.  For  the  reafon  of  their  inftitution  was  this,  ^ 
when  it  was  plain  that  the  devifor  intended  a  contingent    • 
remainder,  but  it  could  not  operate  as  fuch  by  the  rulqs 
0?  law,  in  favour  of  wills,  and  that  the  intent  of  tcftators 
(who  are  fuppofed  to  be  inopes  ooncilii)  might  take  place, 
ihcfc  fprt  of  eflates  were  holdpn  to  be  good  as  executory 
devifes,  becaufe  intended  to  be  contingent  remainder?. 
They  ought  therefore  to  take  .place  as  fuch  as  far  as  js 
confident  with  the  rules  of  law.  ,  And  if  this  were  a  con- 
tingent remainder  there  is  nQ  doubt  bu.t  th^t  it  wquIo1  be 
good, 


(«)  SttSehoptv  Sehfjn*  %  Burr  1 131,  and  ft  B(.  Rep.  151  ;  Geedrighl 
4.  larmer  v.  Searle,  %  fFilf.  19  ;  M§er  v.  Hawkins  in  Chancery  1 76$,  coram 
L«d  Nmrthingtin,  cited  in  1  H  hi.  Hep  34  \  R»e.  d.  Nedem  v.  Griffith,  1 
*  top.  605  i  vtAJ$*es  and  Others  v  Jt$et  Jeflee  of  Perr^  B.  &.  in  error  ; 
jO.^  £.88.  affirming  the  judgment  in  C.  B.  1  H.  BJ.Rep.  30. 
(*)  See  Le*i  v.  BUtekfill,  7  D.  9  E  100. 

fu^ 


CpoDTiTLi  Lord  TaiM  in  July  1 735  1  and  his  decree  was  afterwards 
dem.  Cur- affirmed  in  the  Houfe  of  Lords.     The  cafe  was  this  j    jf- 
aratrft    Savc  by  n^s  w*"  t0  hts  daughter  B.  at  her  age  of  fwenty- 
Wood»    one  or  marriage  2500/*,  and  if  his  fon  C.  died  without 
iffue  male  of  his  body  that  his  daughter  mould  at  her 
age  of  twenty-one  years  or  day  of  marriage,  which  mould 
fjrft  happen,  have  and  receive  3500/ over  and  above   the 
2500/  :  the  daughter  lived   to  be  married   and  to    be 
twenty-one,  bus  died  before  her  brother  and  con  fre- 
quently before  the  contingency  happened;  afterwards  the 
brother  died  without  iftue  male,  and  Dr.  King'*  who  had 
Tnarried  the  daughter,  as  her  adrntniftratorand  reprefen- 
tative  brought  his  bill  for  the  additional  fum  of  350c/., 
and  had  a  decree  for  it ;  and  as  this  fum  was  charged  on 
lands  many  cafes  were  cited  to  mew  that  a  contingent  in- 
tereft  as  well  in  a  real  as  m  a  per  fori  a  I  eftate  might  veft 
fo  as  to  be  defcendibfe  or  tranfrniflible  before  the  contin- 
gency happened.     But  as  this  is  plainly  agreeable  to  rca* 
fon,  and  as  Lord  Telfat  and  the  Houfe  of  Lords  were 
clearly  of  this  opinion  and  made  it  the  foundation  of  their 
judgments,  it  would  be  but  mifpending  time  to  mention 
all  the  cafes  that  were  cited.    With  regard  to  the  cafe  of 
Marks  v.  Afaris,  reported  in  Pr$c*  in  Chanctrj  486* 
determined  by  Lord  Chancellor  Macclesfield  with  the 
'   affiftance  of  the  Matter  of  she  Rolls  and  which  was  cited 
in  the  arguments,  though  it  is  a  very  good  authority,  yet 
us  it  was  determined  on  a  principle  not  applicable  to  this 
cafe>  there  is  no  occafion  to  pray  it  in  aid  of  the  pre  lent 
e*fe. 

Bat  this  doctrine  being  eftabltfhed,  it  is  plain  that  the 
heir  of  W.  Harrifsn  is  entitled  in  the  prefent  cafe,  and 
cqnfequently  that  the  defendant  ran  ft  have  the  poftea." 

(*)  C*ft**+.  T*&  117;  3  P.  ¥?**<  414;  *  *T  C*f  4#r.  £$€.  ft.  w 
0Mr:&rl,C*f*%l& 
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Dallikg  again/I  Matchitt.  h\i£fLt0 

"  CKINWER  Serjt.  and  Prim*  Scrju  (hewed  canfc™*** 

°  againft  a  rule  for  fctting  afide  an  award.     Thejg*,1^ 
aeard  was  made  purfuant  to  a  rule  of  nili  prius,  entered  three  per- 
into  at  the  lad  Lsnt  affizes  holden  for  the  county  of  N*r-  fas  and 
filk>  which  was  afterwards  made  a  rule  of  this  court.       snj^twTtf 

tbemare 

The  award  was  to  be  made  on  or  before  the  firft  day  cn|PTttld 
ofTriaity  term  ;  and  the  reference  was  to  Mr.  Britifft^j^** 
Mr.Httr//.  and  Mr*  Wtrkhntfi%  of  all  matters  in  differ- award  made 
eoce  between  the  parties*  fo  as  they  or  any  two  of  ih^BdL^^Lj 
made  their  award  by  the  faid  time.  Mr.  ifa/itf*  and  Mr. iftSSSl 
Hiwft  made  their  award  in  writing. and  duly  fignedtMdaoticeof 
and  delivered  it  on  the  31ft  day  of  Maj\  and  Trinity*"  "**- 
term  this  year  began  on  the  6th  of  Jung.     Mr.  fFork-1^^/]^ 
bsuf$  was  in  London  from  the  time  of  the  rule  until  after  sad  00  fah 
the  award  made,  and  never  attended  at  any  of  the  meet*  j?0^*- 
iugf  of  the  referees  which  were  holden  at  Norwich.         award°ia 

'  ted. 

The  obje&ions  to  the  award  were,  s  "c^*7' 

ift,  A  defeft  of  authority  in  the  two  arbitrators,  as  edit/ 
Mr.  Workhouft  was  not  prefeot  at  any  of  the  meetings, 
nor  ever  agreed  to  tafe  upon  him  the  burden  of  the  re* 
fcrence. 

idly,  That  the  award  was  obtained  by  undue  means, 
and  was  void  by  the  flat.  9 k  10  W.  3.  r.  !*;• 

3d)y,  That  it  was  an  unjuft  award  on  the  merits. 

The  a&ion  was  an  a£tiop  on  the  cafe  for  tolls  for  vef- 
fels  pafltng  through  the  plaintiff's  locks  to  the  defendant's 
mill.  The  arbitrators  awarded  that  the  defendant  fhodd 
pay  to  the  plaintiff  124/.  10;.  in  full  fjtisfa&ion  of  all 
matters  in  difference  between  them',  and  that  they  (hould 
execute  mutual  relcafcs  to  each  other*  Several  affidavits 
were  read  on  both  (ides* 

It  was  infilled  by  Bflfitli  Serjt.  and  Urlin  Serjt.  for  the 
defendant, 

ift,  That,  though  they  admitted  jhat  the  award  might 
Ve  good  though  made  and  figned  by  two  of  the  arbitra- 
tors 
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1740*    tors  only  if  the  third  attended  and  were   prcfent  at  the 
^-^u;  meetings,  according  to  the  cafe  of  SaiUtvs  v.  Girling, 
Dalmkx  Cr*.  Jac*  277*f    which  was  cited  for  the  plaintiff  and 
*s*inft    agreed  to  be  law,  yet  that  in  the  prcfent  cafe  the  abfencc 
M*™""  of  Mr.  JVorkboufi  who  never  attended   at  any  of  the 
meetings,  ahd  who  had  fworn  that  he  had  no  notice  of 
'  them,  made  the  award  bad,  or  at  lead  that  it  was  fuffi- 

cient  evidence  of  partiality  in  the  arbitrators  to  proceed  1 
without  him,  efpecially  when  they  had  notice  from  the 
defendant  (as  was  proved  by  an  affidavit)  not  to  proceed; 
that  therefore  for  this  reafon  the  award  ought  to  befei 
afide,  even  though  they  had  had  an  authority  to  make  it. 

2dly,  As  evidence  of  partiality,  they  infilled  on  feve- 
ral  matters  which  were  fet  forth  in  the  defendant's  affi- 
davits, but  which  were  fully  aufwered  by  the  affidavits 
for  the  plaintiff;  fo  the  Court  had  no 'regard  to  this  ob- 
jection. . 

3dly,  They  infilled  that  the  award  was  unjufl,  becaufe 
it  had  awarded  mutual  releafes,  and  yet  had  ho  regard  to 
a  demand  of  the  defendant,  which  he  fwore  by  his  affida- 
vit that  he  had  againft  the  plaintiff*  The  demand  fworn 
to  was  that  during  the  twelve  years  that  he  had  been  mil- 
ler he  had  fuflered  300A  damage  by  the  diverfion  of  the 
water,  and  by  reafon  that  the  plaintiff's  Jocks  were  not 
kept  in  fuch  good  repair  as  they  ought,  but  did  not  pre- 
tend  that  he  had  ever  brought  his  adion  againft  the  plain- 
tiff  or  made  any  demand  before  this  reference  for  fuch 
damage.  And  it  was  fully  proved  by  the  plaintiff's  affida- 
vits that  on  the  23d  of  Mayr  when  the  firft  meeting  of 
the  referees  w$s  holden,  the  defendant's  attorney  defired 
time  to  produce  witneffes  to  prove  thefe  damages,  and  . 
had  time  given  to  him  till  the  30th  of  May  to  produce 
iuch  witneffes,  but  that  he  did  not  appear  at'  the  meeting 
or  produce  any  witneffes,  ahd  this  by  the  defendant's  ex- 
prefs  order.  For  thefe  rcafons,  and  becaufe*  the  Court 
on  motions  of  this"  fort  never  enters^  into  the  merits  of  the 
award,  unlefs  it  appear  to  be  unjufl:  upon  the  face  of  it, 

the  Court  likewife  had  no  regard  to  this  objection. 

» 

And  as  to  the  firft  obje&ion,  which  was  of  the  greated 
weight,    and  which  deferved  fome  confideration,  V>( 

•r     ■  »».  eft 
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were  $f  opinitn,  where  the  fubmifiton  was  worded  ~as  in    1740. 

(he  prefent  cafe,  that  two  may  make  an  award  without  v^v^* 

the  other,  provided  the  third  has  due  notice  of  the  feveral  DAi*nw 

meetings  appointed  and  of  the  feveral  matters  referred  to  ^wmv^ 

them,  otherwife  the  award  wiH  be  bad  ;  as  is  the  daily 

practice  in  the  court  of  King's  Bench,  where  a  power  is 

given  to  a  certain  number  of  pcrfonsina  corporation,  or 

to  the  major  part  of  them,  if  the  whole  number  (except 

ooe)  meet  and  all  agree,  yet  the  a£  is  not  good,  if  that 

one  were  not  duly  fummoned  and  had  no  legal  notice  of 

the  meeting  (*).     For  though  it  has  been  often  faid  if  that 

one  had  been  prefent,    he  could  not  by  his  vote  have 

turned  the  majority  the  other  way,  when  all  the  reft  were 

unanimous,  it  has  always  received  this  anfwer  that  every 

one  has  a  right  to  argue  and  debate  as  well  as  to  give  'his 

yote,  and  it  is  pofiible  at  lead  that  the  perfon  abfent  may, 

tf  he kd  been  prefent  at  the  meeting,  have  made  ufe  of 

fodi  arguments  as  may  have  brought  over  a  majority  of 

the  reft  to  be  of  his  opinion.     The  fame  reafon  holds  in 

the  cafe  of  arbitrators,  and  therefore  theYc  ought  to  be 

Ac  fame  rule. 

The  queflion  therefore  in  the  prefent  cafe  is  only  a 
queffion  of  faa  ;  if  Mr.  Workbeufr  had  not  due  notice 
of  the  meetings  of  the  other  arbitrators,  their  award  is 
certainly  not  good  :  but  if  either  by  obftinacy,  or  at  the 
defire  of  the  defendant,  or  being  hindered  by  bufineft, 
abfcnted  himfelf  from  fuch  meetings,  having  had  due 
notice  thereof,  we  are  of  opinion  that  the  award  is  good. 
And  upon  the  affidavits  we  were  clearly  of  opinion  that 
he  had  due  notice,  though  in  his  own  affidavit  he  has  at- 
tempted to  fwear  the  contrary.  Otherwife  it  would  be  in 
Ac  power  of  one  of  the  parties  to  trick  the  other,  and 
entirely  to  defeat  him  of  the  benefit  of  the  reference  ; 
for  though  he  allowed  the  other  to  name  two  of  the  arbi- 
trators, yet  by  naming  a  third  who  (he  was  fure)  would 
not  or  could  not  attend,  no  arbitration  could  be  made. 

It  was  alleged  that  the  defendant's  attorney  offered  to 
ttkrgc  the  rule  till  Mr.  fVorhbouf*  could  attend  :  but  it 

W  Vld.  Mufoavt  v.  tftvinftt%    i  Str.  $64  ;  and  a  U  Raym.  1359  * 
y**Mv.  Ttu  Afafir  Atdermtu  mnd  Affijtantttf  Sfirtwjbury,  %Str.  1051  j 

appeared 
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1740.    appeared  by  the  affidavits  that  this  offer,  if  ever  made, 
V»-*  »*'  was  not  till  after  the  feveral  meetings,  and  not  till  after  the 
D**™?  award  was  made  (if  not  a&ually  taped,)  and  that  the  de« 
lir^^rr  Pendant  wrote  a  letter  on  the  28th  of  May  to  hi*  attorney 
to  another  pnrpofe,  commanding  him  not  to  attend  at  all, 
plainly  to  defeat  the  plaintiff  of  the  benefit  of  this  refer- 
ence^ we  had  therefore  no  regard  to  this  offer.    But  k 
appearing  to  us  that  the  complaint  againft  the  award  was 
extremely  frivolous   and  vciatious,   wo  difchargcdtJie 
rule  with  cofts." 

It  appears  that  on  the  next  day,  Tuefiay*  Ofiober  2fch« 
another  motion  was  made  in  this  caufe  ;  as  follows ; 

wiiaot  grant     "  Prime  Serjt  moved  for  an  attachment  againft  MttcbiU 
m  attach-    for  not  paying  the  124  /.   10.  to  Dalling  in  purfuance  of 
2"™j£^j£*tbe  faid  award,  on  an  affidavit  of  a  demaod  and  rcftfal 
teiof  m^'mjutybitti  but 
•ej  awarded 

mataatd-  We  thoulht  that  the  plaintiff  Ih'ould  not  have  made  1 
edwhena  demand  of  the  money  when  there  was  a  rule  nifi  depeixi- 
role  for  fet-  ingfor  fetting  afide  the  award  ;  therefore  we  directed 
Jjjfjj^ihe  plaintiff  to  demand  it  again,  -and  if  the  defupdant rc- 
f^ias.U  fufed  payment  thcn«to  move  again  for  an  attachment-" 

Kwot£,2' James  Lambert  againft  Thomas  Stroothei. 

Not.  iotb. 
ToapleaofTT 

liberom  tc-  X  HE  opinion  of  the  Court  was  delivered  as  follows  by 

Dements  m 

mftff      WilUs,  Lord  Chief  Juftice.    «  Trefpafs,  for  that  the 

tfaatthepbee  defendant  on  the  lft  day  of  March  7  Gto.  a.  and  at  direr* 

jje^bn»  times  between  that  and  the  ift  day  of  December  ia  Ge:  *• 

facho'i/of   broke  and  entered  fix  clofes  of  the  plaintiff 's  called  Th 

the  plaintiff  FoU,  7b*  Woodgard,  The" Cr$ft,  TheQmrden,  fb*  New 

'M£SfoLLanJ>  and  TkCbaffil  Green%  at  Hcnfirtb;  and  trod 

yh*d  of  the  down  and  confumed  the  graft  and  corn  there  growing 

^defendant— with  his  feet,  and  trod  down  and  confumed  his  grafs  and 

J2^^hc    corn  with  his  cattle,  and  fubverted  and  fpotled  his  foil 

names  the    with  the  wheels  of  carts  and  carriages,  and  broke  threw 

<*jfc  >n  H«   down  and  fpoiled  his  hedges  fences  and  walls,  and  took 

b£3J2£  »nd  earned  away  ten  loads  of  his  ilones,   fcc.    Pamage 

whether  the  20 1. 

defendant 

can  plead  Ubertun  tenementum  ?  <J*. 
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The  defendant  by  leave  of  the  Court  pleads  three   4740. 
pleat;  v-*v^> 

LAM9SBT 

ifl,  At  to  all  the  trefpafs,  except  in  The  Cbafptl  Great, .  *Jj£M 
not  guilty;  and  as  to  all  the  trefpaft  laid  in  that  clofe  he  1E0#TB* 
lays  that  the  did  elofe  at  the  Jeveral  timet  when  &c  was 
be  foil  and  freehold  of  him  the  find  Tbtmas  &c  ;  and  this 
be  is  ready  to  verify  4rc» 

2dlft  That  the  faid  clofe  called  Chmfffl  Grte*  at  the 
fcvcral  times  when  Arc  wat  the  foil  and  freehold  of  the 
defendant,  Sir  Walter  Cawtrlty,  Bart,  and  fix  others 
(whom  he  names  in  his  plea,)  and  fo  justifies  in  hit  own 
rigi*  and  as  their  fervant  and  by  their  command  ;  and 
tbsbe  it  ready  to  verify  &o» 

JiSftThat  the  faid  dole  called  The  Cbofpel Green  at 
fk&tdfeveral  times  when  Arc  was  and  it  parcel  of  the 
fiat's  highway  leading  from  Aiil$  to  Ctlverley,  and  fo 
jatfififf  the  feveraf  other  trefpaffesf  and  the  breaking 
down  of  the  hedges  fences  and  walls,  becaufc  the  fame 
vis  inclofed,  which  was  a  nufance  ftrc  $  and  this  he  is 
wadjr  to  verify  &p- 

To  the  firft  pTea  the  plaintiff  replies  thaf  the  dole 
tailed  The  Chetppel  Gran  at  the  fcvcral  times  when  &e 
was  the  foil  and  freehold  of  the  plaintiff  and  not  the  foil 
«d  freehold  of  the  defendant,  at  the  faid  defendant  hath 
tbove  alleged,  and  this  he  prays  may  be  inquired  of  by  the 
country  •  and  the  (aid  72mm*  likewifc. 

To  the  feeond  plea  he  replies  cxa&lv  in  the  fame  words, 
ntotatis  mutandis,  and  on  this  he  tenders  an  iflue,  but  no 
iffac  is  joined. 

To  the  third  pica  he  replies  that  the  faid  clofe  called 
TbtCbeppel  Green^  containeth  one  rood  of  land,  which 
faid  rood  before  the  time  when  &c  lay  uninclofed,  and 
v  the  faid  fcvcral  times  when  &c  was  the  foil  and  free- 
bold  of  the  plaintiff,  wherefore  for  about  four  years  be- 
we  the  faid  time  when  &c  he  inclofed  the  lame  with 
hedges  &p,  and  held  the  fame  inclofed  ever  since,  until 
«c,  as  it  was  lawful  for  him  to  do;  without  this  the-* 
<k  (aid  dofe  called  The  Chaff  tl  Gran  at  the  faid  feveral 
jwes  when  Ire  was  or  is  parcel  of  the  King's  highway 
leading  &c,  as  the  faid  plaintiff  hath  above  alleged  \  and 
™  he  is  ready  to  verify  &c. 

The 
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,»a0>        The  defendant  demurs  to  the  fecond  replication)  and 

v^~v~w/ (hews  for  caufe  that  the  replication  is  a  negative  pregnant 

UmiiT  and  contains  argumentative  and  double  matter  which  is 

frsooxiiM  not  'fl"^'^  ^c*     On  the  third  replication  he  tenders  an 

iffuc  to  the  plaintiff;  and  the  plaintiff  in  his furrcjoinder 

joins  iflud  thereupon,  and  joins  in  the  demurrer  to  the 

fecond  replication. 

This  cafe  comes  before  the  Court  only  on  the  demur* 
rer  of  the  defendant  to  the  replication  of  the  plaintiffs 
the  fecond  plea ;  for  though  it  was  (aid  in  the  argument!*) 
of  the  cafe  that  the  two  iflues  had  been  tried  and  force- 
thing  was  faid  how  cofts  would  go  according  to  the  ftatuie 
i&  5  Ann*%  c  \G9  that  matter  is  not  now  before  the 
ourt,  but  it  comes  on  fingly  on  the  demurrer. 

The  objection  to  the  replication  as  dated  in  the  demur- 
rer, that  it  is  a  negative  pregnant  and  contains  argumen- 
tative and  double  matter  which  is  not  ifluable,  is  fcarccly 
intelligible  j  for  how  can  it  be  a  negative  pregnant,  or 
how  it  contains  argumentative  matter,  I  own  I  do  not  un- 
derftand.  But  the  only  fenfible  objection  to  it  is  that  it  is 
double  and  puts  two  matters  in  iflue,  which  ought  nor  to 
be  done ;  for  the  end  of  fpecial  pleading  is  to  reduce  mat- 
ters to  a  (ingle  point. 

It  might  be  doubted  whether  afligning  this  as  a  caufe  of 
demurrer  in  this  general  manner'be  fufficient  accordingto 
t  Salt-  219,  and  1  Lutw.  4.,  where  it  was  holdenthatit 
is  not  fufficient  to  fay  placitum  duplex  eft  or  duplicem 
continet  materipAi.  But  in  order  to  come  at  the  merits, 
1  will  admit  that  the  caufe  of  demurrer  is  fufficiently  fet 
forth. 

To  (hew  that  fuch  pleas  and  replications,  which  con- 
tain double  matter  are  not  good,  feveral  cafes  were  cited : 
but  I  (hall  take  no  notice  of  them,  becaufe  the  law  is  un- 
doubtedly fo  5  but  the  queftion  is  upon  the  fa&,  whether 
this  replication  be  double  and  puts  two  matters  in  ifiue  or 
not. 

(«)  It  appear*  that  thi«  cafe  wa«  crgoed  on  the  7th  of  February  1739,  174ft 
and  00  the  5th  of  May  1740  by  Drufxr  Scrjt.  for  the  defendant  and  by  &** 
Serjt  for  the  plaintiff.  > 

Upon 
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Upon  this  head  a  great  many  cafes  were  cited,  and     1740. 
which  my  brother  Draper  faid  appeared  to  him  at  firft  to  v«-v  ..,/ 
be  fo  very  intricate  and  inconfiftent  that  he  was  a  great  Lambert 
while  before  he' could  find  out  the  meaning  of  them,  orSfJ£2«^ 
reconcile  them  one  with  another,  but  that  at  lad  with 
great  difficulty  he  had  found  out  a  diftindion  which  re- 
conciled them  all.     And  I  mutt  own  that  I  do  not  under- 
ftand  them  yet,  and  am  not  able  to  reconcile  them,  and 
therefore  I  (hall  lay  moft  of  them  afide,  becaufe  I  think 

1  can  determine  this  point  with  the  afliftance  of  but  very 
few  of  them.  If  indeed  there  were  any  cafe  in  point,  I 
lhouU  think  my felf  obliged  to  take  notice  of  it,  but  I 
cannot  find  any  fuch  cafe. 

As  for  the  cafes  in  replevin  in  Owen  51,  Gouldjb.  65, 
and  1  Buljlr*  48,  they  are  no  authorities  in  the  prefent 
cafe,  becaufe  trefpafs  and  replevin  are  in  their  nature  as 
different  a&ions  as  poflible,  as  the  right  muft  neceflarily 
come  in  queftion  in  replevin  if  the  defendant  thinks  proper 
to  avow,  and  the  plaintiff  in  his  plea  in  bar  muft  not  only 
Ihew  his  right,  but  likewife  t raver fc  the  right  of  the 
a?owant.  Whereas  trefpafs  is  a  pofleflbry  a&ion,  found- 
ed merely  on  the  pofleflion,  and  it  is  not  at  all  neceflfary 
thet  the  right  fhould  come  in  queftion. 

The  only  cafes  that  I  can  find  in  trefpafs  that  look  like 
the  prefent  cafe  are  thofe  of  Rickman  v.  Coxe%  Gro.  Jac. 
594,  Withamv.  Barker,  Teh.  147,  and  Huftler  v.  Raines, 

2  Lutw.  1399,  1400  &c.  As  to  the  cafe  in  Cro.9  it  does 
not  appear  that  any  judgment  was  given.  The  cafe  in 
Telv,  is  different  from  this,  becaufe  the  plaintiff  there  did 
not  traverfe  the  freehold  but  the  command  ;  and  the  ob- 
jection was  not  that  the  replication  was  double,  but  that 
the  plaintiff  had  not  fet  forth  a  good  title ;  and  I  lay  but 
Kttle  ftrefs  on  this  cafe  as  reported,  becaufe  it  is  not  ne- 
ceffary that  a'  plaintiff  in  trefpafs  fliould  fet  forth  any  title, 
and  fo  it  is  exprefsly  held  in  the  cafe  of  Radbcrne  v.  Ken- 
nadale,  3  Salk.  354,  where  a  diftin&ion  is  made  between 
trefpafs  and  replevin  in  this  refpeft.  And  the  only  r^afbn 
that  is  given  by  Telverton  for  the  opinion  of  the  Court  is 
that  the  plaintiff  might  as  well  have  faid  "  Robin  Hood  in 
iarnxvood  ftood  :"  Telverton  was  counfel  in  that  cafe ;  and 
I  am  fatitficd  that  it  was  his  own  witticifm  which  he  has 
Wen  plcafcd  to  father  on  the  Court,  and  that  no  Judge 

when 
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174a    when  he  wai  folemnly  pronouncing  j  udgment  could  make 
*    \   If  ufe  of  fo  ridiculous  an  expreffion. 

Labubbt 

«r«^       The  cafe  in  Lutinub  goes  tipon  another  point :  but  it 
wtwnmmxi%  fai<j  tlut  the  p|a;nliff.§  fepi^ion  wa8  iflf  and  that  he 

ought  to  have  replied  juft  in  the  fame  manner  as  the 
plaintiff  has  done  in  the  prefent  cafe.  But  this  not  beiqj 
the  judgment  in  the  prefent  cafe,  but  only  an  obiter  dic- 
tum! I  do  not  rely  much  o$  this  authority. 

In  order  to  make  the  prefent  cafe  intelligible,  and  to 
(hew  the  reafon  of  our  judgment*  I  (hall  oonfider  a  lit* 
tie  how  thefe  pleas  of  freehold  in  aftions  of  trefpafs  came 
to  be  at  firft  'introduced  ;  for  they  feem  a  little  abfurd, 
and  if  they  had  not  prevailed  for  fo  many  years,  but  it 
was  at  prefent  a  new  matter  before  the  Court,  I  ftouU 
be  of  opinion  that  it  is  not  a  good  plea.  For  every  plea 
in  bar  (admitting  the  fad  that  is  pleaded  to  be  true) 
ought  to  be  a  full  bar  to  the  a&ion  t  but  this  is  plainly 
not  fo ;  for  though  the  place  in  qucftion  be  the  defendant's 
freehold,  the  plaintiff  may  have  a  good  caufe  of  adiofl ; 
as  if  he  hold  by  jeafe  under  the  defendant,  or  under  ano- 
ther perfon  who  conveyed  the  reversion  to  the  defendant, 
or  even  though  he  has  no  right  at  all  if  he  has  been  in 
quiet  pofleflion  a  great -while,  for  in  that  cafe  the  perfon 
having  a  right  rauft  bring  an  eje&ment  and  cannot  enter 
upon  him  by  force.  But,  notwithstanding  this,  as  thefe 
pleas  have  fo  long  obtained  (a)>  it  would  be  too  much  to 
over-rule  them  generally,  but  I  think  even  dill  in  fome 
cafes  (b)  they  ought  not  to  be  held  to  be  good  pleas. 

The  reafon  why  they  were  at  firft  introduced  feems  to 
be  this ;  anciently  mod  declarations  of  trefpafs  were  ge- 
neral, only  for  breaking  and  entering  the  plaintiff's  clofe 
in  fuch  a  place,  without  giving  any  name  to  the  clofc : 

C«)  Bat  the  defendant  ma?  give  evidence  of  title  wider  the  plea  of  not  gofl- 
tr ;  BariktUmii*  v.  Irtlsmd,  Andr.  108  ;  and  2>#*V  v.  Kyffim.  f.Durif.  9 
«£*A  354- 

(f)  Tbcy  are  not  allowed  in  actions  of  trdfals  for  taking  chattels.  To  tref- 
palsforl  *' 


taking  and  carrying  away  the  plaintiff's  trees,  the  defendant  pleaded  tint 


toiuusn  no  pica  to  atwpatefe  bonis  aipoiiaus,  Ml  peculiar  only  and  proper  * 
%  a  trefoafs  quare  claufnm  Regit,"  Jjfimt  ▼.  Hutchinfa  Cartk.  t  7©".  jSht''  *' 
£#**#,  6  Mid*  117. 8.  C. 


but 


it  now  always  in  this  court,  by  reafon  of  the  rule  made    1749. 
ficb.  1654,  B$*k  *f  RuUs,  p.  J8.  (and  I  believe  mod  <^*v~*J 
>mmooly  in  B.  R.)  the  plaintiffs  in  their  declarations  in  LAHfVT 
refpafs  fet  forth  the  names  of  the  clofes  as  the  p'aMiffsworiiMu 
as  done  in  the  prefent  cafe. 

But  formerly  when  a  plaintiff  only  declared  generally, 
t   was  thought  a  great  hardfhip  on  a  defendant  to  be  ob~ 
i^ed  to  mnfwcr  fuch  a  genera!  charge ;  for  if  the  plaintiff 
had  a  large  eftate  in  the  townfhip  the  defendant  could  not 
tell  in  which  of  the  clofes  he  would  affign  his  trefpafs,  and 
therefore  they  gave  the  defendant  leave  to  plead  the  ge- 
neral iffue  to  oblige  the  plaintiff  to  make  a  new  affign* 
ment,  and  afcertain  the  place  in  his  replication :  if  he  did 
not*  and  the  defendant  pleaded  generally,  as  he  might 
do,   that  the  place  in  queftion  was  his  freehold,  the  hard- 
fliip  would  be  turned  on  the  plaintiff;  for  then  if  the  de- 
fendant could  prove  any  one  place  in  the  townfhip  to  be 
his  freehold,  the  plaintiff  would  be  gone,  as  is  exprefsly 
held   in  the  cafe  of  Elwis  v.  Lombe,  6  Mod.  117,  18, 
and  19  (a).    And  it  is  faid  in  that  cafe  and  like  wife  in 
feverat  other  cafes  that  when  the  plaintiff  is  general  in 
his  declaration  the  defendant  fhall  be  allowed  to  be  as  ge- 
neral in  his  plea  ;  thefe  pleas  are  therefore  called  corn* 
mon  bars,  fometimes  bars  at  large,  and  fometimes  blank 
bars,  as  in  Cro.  Car.  3^4,  Cro.  Jac.  594,  and  feveral 
other  books.     And  as  fuch  it  was  doubted  whether  they 
were  traversable  or  not  in  the  cafe  in  Cro.  Jac.  594 ) 
two  Judges,  againfi  one,  were  of  opinion  that  they  were 
not,  but  no  judgment  was  given.     I  think  it  is  very  clear 
that  they  are  traverfeblc,  and  I  wonder  whence  the  doubt 
could  arife  \  for  if  they  were  not  traverfable,  the  defend- 
ant might  at  any  time  bar  the  plaintiff  by  fuch  a  plea,  by 
pleading  that  the  locus  in  quo  was  called  by  fuch  a  name 
and  that  it  was  his  freehold  mentioning  the  ver v  name  of 
the  place  where  the  trefpafs  was  committed  5  tor  in,  that 
cafe  if  the  plaintiff  could  not  traverfe  it,  hemuft  necefla- 
rily  lofe  his  caufe,  for  he  cannot  make  a  new  alignment 
when  the  defendant  gives  the  place  a  right  name. 

That  this  was  the  reafon  of  thefe  pleas  originally,  ap- 
pears from  the  words  of  the  rule  before  mentioned,  which 

{/)  Vtd.  Gadrigfo  d.  Bmkh,  ▼.  RhA  and  another  \  per  Ltiortnc*  J.  7 
Pwnf.  tf&|l  335 ;  accord  ;—/>?.  13,  i.  cool 

fays 


174°'  *"ays  that  for  the  future  the  declaration  may  mention  the 
<— -v— — '  place  certainly  and  fo  prevent  the  ufe  and  neceffity  of  the 
Lambert  common  bar  and  new  aflignment. 

As  thefe  were  the  reafons.for  admitting  fuch  a  plea  as 
this,  I  doubt  very  much  whether  this  be  a  good  plea  in 
the  prefent  cafe  where  the  plaintiff  has  named  the  clofes 
in  his  declaration.  The  reafons  for  this  plea  do  not  hold 
here  ;  there  is  no  hardfhip  on  the  defendant,  and  the 
plaintiff  has  afcertained  the  place ;  nor  can  the  plaintiff 
make  a  new  aflignment  in  km  replication ;  if  he  did,  it 
would  be  a  departure  in  pleading,  if  therefore  it- were 
neceflary  in  this  cafe  to  give  an  opinion  upon  this  point,  I 
am  inclined  to  be  of  opinion  (as. at  prefent  advifed)  that 
the  plea  is  not  good  (a). 

But  we  being  all  of  opinion  that  the  replication  is  good, 
and  a  proper  iffue  tendered,  there  is  no  occafion  to  give 
a  pofuive  opinion  on  the  plea.  If  only  one  fingle  matter 
be  put  in  iffue  by  this  replication,  videlicet,  whether  it 
be  the  freehold  of  the  defendant  or  not,  it  rnuft  be  ad- 
mitted that  the  replication  is  good ;  and  I  think  /dearly 
that  this  is  the  only  thing  that  is  put  in  iffue  by  this  repli- 
cation* and  that  the  other  words,  "  that  it  is  the  free- 
hold of  the  plaintiff,  "  are  either  to  be  reje&ed  as  furplu- 
fage  or  to  be  confidered  only  as  an  inducement. 

Put  the  words  only  thus,  and  the  matter  will  Hill  be 
plainer  j  let  the  plaintiff  fay  that  it  is  his  freehold,'  abfque 
hoc  that  it  is  the  freehold  of  the  defendant,  in  that  place 
it  would  be  plainly  only  an  inducement,  and  yet  that  it  is 
cxa&ly  the  fame  cafe  as  the  prefent.  For,  as  I  {hewed 
before  in  a  former  cafe,  the  diftin&ion  between  traverfes 
and  denials  which  we  meet  with  in  fome.of  the  books  is  a 
diftindion  without  a  difference;  for  they  are  cxa&ly  the 
fame  thing. 

(a)  See  14  Ben  8.4.  pi.  3;  x^Btn  8. 14.  pi.  3*  and  J?r#.  Trtfia]*,  pL 
168.  But  fceccntr.  15  Ed  to.  4.  13  and  14,  UU  i6\  and  the  opinion  a 
Bla*kfi$nt  J.  in  Martin  v.  KtJUrfn  \  a  BI.  Rtp,  1089  in  cafes  where  the  *re 
ii  general.  It  is  true  that  in  the  rules  of  Court  of  C.  B  made  in  1 654,  f.  1 9.  it  u 
ordered  that  "  The  common  bar  and  new  aflignment  be  foreborne  what  *e 
declaration  contra  *  the  certainty  cquivakai  to  a  new  aiTigntnim :"  but  ootu 
how  far  a  rule  made  by  one  of  the  Coons  tan  control  the  general  law  of  the  brc, 
or  how  a  pUiatijF  can  av  aU  himfelf  of  thai  rule  ia  a  fopcrior  Court  to  which  tha  it- 
cord  in"  y  be  remove  J  by  writ  of  error  * 
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1740.    feffing  or  denying  the  defendant's  plea,  and  it  was  holdco 
*— -v-*-'  on  a  demurrer  to  be  a  good  replication ;  for  it  was  fuffi- 
Umiiit  cient  to  maintain  the  plaintiffs  a£kion  if  true,  even  though 
STMeTatfc  *^c  ^^old  wcrc  at  ^at  tmc  ■"  t*ie  defendant,  and 
*  '  the  plaintiflF  was  not  neceflarily  conufant  in  whom  the  free- 

hold and  reverfion  were.  But  that  is  not  the  cafe  here. 
The  prefent  cafe  is  of  the  firft  fort  5  for  here  the  plainnff 
denies  the  defendant's  plea,  and  has  made  no  new  align- 
ment ;  neither  could  he,  having  afcertained  the  place  a 
his  declaration*  Therefore  for  the  reafons  aforefwi, 
we  are  of  opinion  that  the  replication  is  good  (*),  aod 
not  liable  to  the  objections  in  the  demurrer  or  any  other 
other  objections ;  fo  judgment  on  this  demurrer,  which 
is  the  only  matter  now  before  the  Court,  mud  be  for 
the  plaintiflF  (h)" 

(a)  The  lane  point  again  occurred  in  the  cafe  of  Party  v.  fFatkr*  vi 
Others,  Hit.  1 747.  b,  C.  B  ,  wben  it  received  a  fimilar  determination-  Tbtrc 
to  trefpafs  for  breaking  and  entering  the  pkintHPs  clofes  (namiag  them,)  the  <fc- 
•  fendants  pleaded  that  the  cbfes  mentioned  in  the  declaration  were  the  ciofo  foti 
and  freehold  of  the  defendant  J7aMr»,4nd  that  he  in  his  own  right  and  ibeotta 
defendant!  as  his  fervantsand  by  hit  command  entered  Sec.  The  plaintiff'  rcpfieH 
1  that  the  faid  clofes  were  the  clofes  foil  and  freehold  of  him  (the  plaintiff)  vA 

not  the  foil  and  freehold  of  fFashtn  &c  ;  concluding  to  the  country.  Totbu 
replication  the  defendants  demurred  fpecially,  becanfe  it  contained  a  triverie 
which  it  ought  not  to  have  contained  ,  becaufe  the  traverfe  and  inducement » 
H  were  nought ;  and  becaufe  the  replication  ought  to  have  concluded  with  as 
averment,  and  not  to  the  country — And  after  argument  by  Btlfitld  Serjt  for 
the  defendants  and  Skinner  King's  Serjt.  for  the  plaintiflF,  the  C«uxt  recognizing 
the  cafe  of  Lamhtrt  v.  Str-thtr  gave  judgment  for  the  plaintiff.  MS.  /M» 
Cb.  I. 

(I)  It  was  probably  an  incorrect  note  of  thjs  cafe  that  induced  Mr.  J.  gSmra  to 
make  the  obiervation  which  he  did  in  Martin  v.  Ktflcrttn,  %  Ml  Kip.  1091, 
f  where  the  defendant  demurred  to  a  declaration  in  trefpafs  becaufe  the  phintiti' 
bad  not  named  the  clofes  in  the  declaration)  namely,  that  in  this  cafe  ffillu 
Ch.  J.  held  "  that  the  plaintiflF  was  not  at  liberty  to  declare  generally,  fo  a  to 
xruko  it  neceflary  to  plead  the  common  bar,  and  reply  it  by  a  new  aiKgnmeot " 


MICHAELMAS  TERM,  i4 Geo.  II.    CP.  2*7 

1740,    . 
Iobert  Bennett  again/1  Robert  Reeve  and^'^c*. 

Five  Others.  .Nov.  a7th. 


1  HE  following  opinion  of  the  Court  was  given  by        Common 

antM  only 
tVilksy  Lord  Chief  Juftice.     €i  Replevin;  For  that  belongs  to 
the  defendants  on  the  28th  of  September  1737  at  the  parifli*™We  land, 
of  Mark  in  the  county  of  Somerfet  in  a  place  called  &«/rlndc^ 
jLiozftook  the  cattle,  viz.  ftxty-four   fheep  of  Robert ancy  arc  in- 

Bennett  aid  detained  them  &c.     Damage  40/.  cidcnt  t0 

D    ^  common  ap- 

pendant as 
The  defendants  juftify  the  taking  as  bailiffs  of  Richard  well  u  to 

Fownes  Efq.  and  fay  that  the  place  called  Somer  Leazec°m™n 
where  Arc  is  and  at  the  time  when  &c  was  a  certain  wade  J?rber«fore 
or  great  pa  flu  re  containing  by  eftimation  one  hundred  common 
acres  of  land   lying  and  being  at  Mark  aforefaid;  and^i*™**1* 
that  the  faid  Richard  Fownes  long  before  and  at  the  time  chimed  fot 
when  &c  was  and  /till  is  feifed  in  his  demefne  as  of  fee  of  fo  many 
and  in  the  faid  wafte  or  great  pafture  where  &c,  and  be-  SJjJjJJJ 
caufe  the  faid  fixty-four  fheep  at  the  time  when&c  were  ploughed 
in  the  faid  wafte  or  great  pafture  depafturing  on  the  grafs  manure  the 
then  there  growing  andj  treading  down  the  foil  there  {2^5  *** 
and  doing  damage  there  to  the  faid  Richard  Fownes  they 
the  faid  Robert  Reeve  &c  as  bailiffs  to  the  faid  Richard A^m.  Abr. 
Fownes  well  acknowledge  the  taking  of  the  faid  fixty-four  J* ^  6* 
fheep  in  the  place  where  &c,  the  faid  ftieep  fo  being  in 
the  faid  wafte  &c  fo  depafturing  &c ;  and  this  they  are 
ready  to  verify ;  wherefore  they  pray  judgment  and  a 
return  of  the  fheep  and  their  damages,  &c. 

The  plaintiff  pleads  in  bar  to  the  avowry,  that  long  be- 
fore the  time  when  &c  and  at  the  time  when  &c  one 
Philip  Biggs  was  and  yet  is  feifed  of  one  acre  of  land  of 
Old  Aufler  with  the  appurtenances  lying  and  being  in 
Crickham  in  the  parifh  of  Wedmore  in  the  county  afore  fa  id 
in  his  demefne  as  of  fee,  and  that  he  the  faid  Philip  Biggs 
and  all  his  anceftors  and  all  thofe  whofe  eftate  the  faid 
Philip  had  in  the  faid  acre  of  land  time  out  of  mind  have 
had  and  ufed  and  been  accuftomed  to  have  and  ufe  for 
himfclf  and  themfclves  his  and  their  farmers  tenants  and 
undertenants  of  the  faid  acre  of  land  of  Old  Aufter  corn- 
er a  jmon 


I74a»     mon  01  paiiurc  in   inc   laiu    piacc   caiicu   vomer    i*z%mv 

K^sf**  wherein  &c  for  all  their  commonable  cattle  every  year 

BiwMiTT  anj  at  a]|  times  of  the  year  as  appendant  to  the  faid  acre  ;. 

gE£  and  the  faid  Mtff  Bigg*  being  fo  feifed  of  the  faid  acre 
long  before  the  faid  time  when  &c  to  wit  on  (he  4th  of 
November  12  W.  3.  by  his  deed  of  indenture  fealed  with 
his  feal  for  the  confederation  therein  mentioned  did  grant 
and  demife  all  that  the  fa-id  acre  of  land  to  one  Evan 
Thomas  his  executors  adminiftrators  and  affigns  from 
thenceforth  for  and  during  and  until  the  full  end  and  term 
of  ninety-nine  years  if  William  Annt  and  Evan  fons  anrf 
daughter  of  the  faid  Evan  (the  father)  or  any  or  either 
of  them  mould  fo  long  live,  as  in  "and  by  the  faid  indei*- 
ture  &c ;  by  virtue  of  which  faid  grant  the  faid  Evan  the 
father  afterwards  and  before  the  faid  time  when  &c  en- 
tered on  the  faid  acre  and  was  poffeffed*  and  being  fo 
poffeffed  afterwards  and  before  the  faid  time  when  &c 
by  his  deed  of  indenture  fealed  with  his  feal  bearing  data 
the  20th  of  April  1 724  tor  the  confideration  therein  men- 
tioned did  grant  and  demife  unto  Robert  Bennett  his  exe- 
cutors &c  one  yard  parcef  of  the  faid  one  acre  of  land  of 
Old  Akflertox  and  during  all  the  reft  and  rcfidue  of  the 
faid  term  of  ninety-nine  years  &c  as  by  the  faid  indenture 
&C;  by  virtue  of  which  faid  laft  grant  and  demife  the 
faid  Robert  Bennett,  the  father  of  the  plaintiff,  afterward*  • 
and  before  the  time  when  &c  entered  into  the  faid  one 
yard  parcel  of  the  faid  one  acre,,  and  was  pofleffed  thereof 
and  being  fo  pofleffed  afterwards  and  before  the*  faid  time 
when  &c  made  Kis  laft  will  and  teftament  in  writing  viz* 

on  the day  of in  the  year       »s  and  thereby 

conftituted  and  appointed  the  plaintiff  his  fon  his  folc  exe- 
cutor, and  afterwards  and  before  the  faid  time  when  &c. 

to  wit  on  the »  day  of in  the  year  laft 

aforefaid  died  poffeffed  of  the  faid  yard  parcel  of  the  faid 
acre ;  after  whofe  death  the  faid  R.  Bennett  the  plaintiff, 
took  upon  himfelf  the  burden  and  execution  of  the  faid 
will,  and  before  rhc  time  when  &c  eiweped  into  the  faid 
one  yard  parcel  of  the  faid  acre  of  land  and  was  and  yet  is 
poffeffed  thereof;  and  the  faid  Robert*  the  plaintiff,  faith 
that  the  faid  William  Thorna*  and  Evan  Thomas  fons  of  the 
faid  Evan  the  father-  and  each  of  them  are  now  living  ;  ant! 
that  the  faiii  Rvbtrt  the  plaintiff  being  poffeffed  of  the  faid 
one  yard  parcel  of  the  faid  acre  of  land  to  which  the 
common  of  pafturc  aforefaid  in  Sower  Ltaft  b  appendant  as 

aforefaid 
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aforefafd  did  before  the  taking  of  the  faid  cattle  to  wit  on    iy+o. 
the  28th  of  September  1737  put  the  (aid  cajtlc,  being  thev^v^^ 
proper  cattle  of  the  faid  Robert  Bennett,  the  plaintiff^  in-  Jll^!Ir 
\o  and  upon  the  faid.  place  called  Somer  Leaz*  in  which    futv* 
hz  to  ufe  his  faid  common  there  and  feed  and  eat  the 
erafs  and  herbage  then  and  there  growing,  as  it  was  law- 
ful for  him  to  do,  and  the  faid  Riktrt  Reive  and  the  other 
defendants  afterwards  on  the  faid  28th  of  September  1737 
in  the  faid  place  in  which  &c  took  the  faid  cattle  of  the 
faid  Robert  Bennett  the  plaintiff  viz.  the  faid  fixty-four 
ftieep  then  and  there  feeding  and  ufing  the  faid  common 
and  then  unjuftly  detained  &c  j  and  this  he  is  ready  to  ve- 
rify, wherefore  he  prays  judgment  and  his  damages  &cj 
<md  brings  into  pourt  the  fetters  teftamentary  dec. 

The  defendants  reply;  and  protecting  that  the  faid 
Philip  Biggs  &c  had  no  f  ueh  right  of  common  as  is  fet 
forth  in  the  plea  as  appendant  to  the  faid  acre,  they  fay 
that  the  faid  flieep  in  the  declaration  mentioned  at  or  be- 
fore the  time  of  putting  the  fame  into  the  faid  place  called 
Smtr  Leaze  in  which  &e  were  not  nor  was  any  or  either 
of  them  levant  and  couchant  in  and  upon  the  (aid  one 
yard  land  parcel  &cj  and  this  they  arc  ready  to  verify, 
and  pray  judgment  and  a  return,  fxc  as  before* 

The  plaintiff  demurs  to  this  replication,  and  (hews  for 
qufe  that  the  plea  aforefaid  pleaded  by  way  of  reply,  and 
the  matter  therein  contained,  is  not  iffuable,  nor  doth  it 
eonfefs  avoid  or  deny  the  piainti/Fs  pie?  above  pleaded 

The  defendants  join  in  demurrer. 

The  cafe  comes  before  the  court  (a)  on  this  demurrer 
of  the  plaintiff  to  the  defendants9  replication. 

And  the  (ingle  queftion  is  whether  levancy  and  cou- 
chancy  is  incident  to  common  appendant  as  it  is  admitted 
to  be  to  common  appurtenant  j  for  if  it  be  incident  to 

(*)  It  appears  tint  this  cafe  wat  twi/ce  argued  ;  the  firft  time  on  tfce  ttd  o£ 
ftwdtar  1739  by  Gapptr  Sent,  for  the  plaintiff,  and  Drmptr  Serjt.  forth* 
fondants;  the  fecond  tirric  by  Wynne  Serjt.  for  the  former  and  Bwrnttt King*f 
3qi-  for  the  latter  on  the  loth  of  Maj  1 740. 

commo^ 


Rbbvz. 


I74P.    common  appendant,  then  the  replication  puts  a  materia! 

y^^s^j  matter  in  iffue,  and  confequcmly   the  demurrer  is  not 

Bennett  good.     Befides,  if  this  be  To,  judgment. muff  be  for  the 

«£™^    defendants  for  another  reafon,  becaufe  the  plaintiff  has 

confefled  by  his  demurrer  that  the  (heep  were  not  levant 

and  couchant  on  the  premifes. 

Whether  this  levancy  and  couchancy  ought  to  have 
been  pleaded  by  the  plaintiff  or  not  we  need  not  deter- 
mine at  prefent,  becaufe  this  point  may  perhaps  be  a  little 
more  doubtful ;  and  as  it  is  in  fitted  on  by  the  replication, 
if  it  be  material,  for  the  reafons  I  have  before  mentioned, 
that  is  fufficient  to  over-rule'the  demurrer. 

Several  other  little  obje&ions  were  likewife  taken  to 
the  plaintiff's  plea  in  bar,  which  1  (hall  take  no  notice 
of,  becaufe  they  feemed  to  be  of  no  great  weight. 

But  the  (ingle  queftion  that  we  fhalj  confider  is  whe- 
ther in  the  cafe  of  common  appendant,  as  well  as  com- 
rnon  appurtenant,  the  cattle  ought  to  be  levant  and  cou- 
chant; and  this  could  never  have  admitted  of  a  doubt  if 
the  nature  of  common  appendant  had  been  thoroughly 
confidered  and  well  underftood.  '  But  the  doubt  arofe 
only  from  a  mi  flake  of  the  nature  and  original  of  com- 
mon appendant.  For  it  was  faid  by  the  counfel  for  the 
plaintiffs,  and  fome  books  were  cited  for  that  pur pofe, 
that  the  tenants  of  arable  land  were  obliged  to  plough  the 
land  of  their  lords,  and  that,  as  by  their  tenure  they  mufl 
keep  cattle  for  that  purpofe,  it  was  therefore  incident  to 
their  eftates  that  they  (hould  have  common  for  fuch  cat- 
tle in  the  waftes  of  their  lords. 

But  this  notion  is  neither  founded  in  jaw  or  reafon, 
and  when  it  comes  to  be  confidered  is  attended  with  great 
abfurdities.  It  is  true  indeed  that  common  appendant 
only  belongs  to  arable  land,  as  is  exprefsly  faid  in  Co.  Lit. 
122.  a.  &c  (a)9  and  it  is  fo  neceflarily  incident  to  it  that  it 
cannot  be  fevered.  And  therefore  if  the  land  be  divided 
never  fo  often,  every  Kt tie  parcel  is  entitled  to  common 

(*)  Sec  alfo  %f  Hut,  8.  4.  a.  ft.  15. 

appendant 
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appendant,  fas  it  is  claimed  in  the  prcfent  cafe  only  for  a     1740. 
yard  of  land.)    And  this  fliews  the  abfurdity  of  the  notion . 


that  I  before  mentioned,  becaufe  if  that  were  fo,  every  Bimrr 
nan  whoJias  a  yard  of  land  to  which  common  append*     *g™*J* 
ant  belongs  would  be  obliged  to  keep  a  team  of  horfes  or      "v** 
oxen  to  plough  his  lord's  land  and  would  have  a  right  of 
common  for  them  in  the  lard's  wafle.     But  that  this  is 
not  the  reafon  of  common  appendant  appears  alfo  from 
this,  that  a  man  may  have  common  appendant  for  heifers 
and  (beep,  which  are  of  no  ufe  in  ploughing,  but  are  of 
great  ufe  in  manuring  the  land.     And  fo  it  is  exprefsly 
Mdinifo/.  Mr.  397.  and  feemed  to  be  admitted  by 
thecotmfel  for  the  plaintiff;  and  it  was  neceffary  for 
them  fo  to  do,  the  common  claimed  by  the' plaintiff  in 
tie  prcfent  cafe  being  for  fheep. 

TAe  reafon  therefore  for  common  appendant  appears 
tobcthhy  that  as  the  tenant  would  necefTarUy  have  occa- 
sion for  cattle,  not  orrly  to  plough  but  Jikewife  to  manure 
his  own  land,  he  rnuft  have  fome  place  to  keep  fuch  cat- 
tie  in  whilfl  the  corn  is  growing  on  his  own  arable  land, 
and  therefore  of  common  right  (if  the  lord  had  any 
wa/ie)  he  might  put  his  cattle  there  when  they  could  not 
go  on  his  own  arable  land.  This  is  a  fenfible  and  intel- 
ligible reafon  for  this  cuftom,  and  is  faid  tp  be  the  reafon 
in  Cs.  Lit.  122.  a.  And  this  being  admitted  to  be  fo,  it 
puts  an  end  to  the  prefent  queftion.  For  from  hence  it 
k  plain  that  the  tenant  can  only  have  a  right  of  common 
for  fuch  cattle  as  are  levant  and  couchant  on  his  eftatc, 
that  is,  for  fuch  (a)  and  fo  many  as  he  has  occafion  for 
to  plough  and  manure  his  land  in  proportion  to  the  quan- 
tity thereof  And  if  he  has  a  right  of  common  for  no 
more,  no  abfurdity  will  follow,  let  the  land  be  divided 
never  fo  often  and  into  neyer  fuch  fmaU  parcels  :  whereas 
in  the  prcfent  cafe  it  is  abfurd  and  unjuft  on  the  face  of  it 
that  a  perfon,  who  has  but  one  yard  of  land,  (houklhaye 
aright  of  common  for  fxty-four  fiieep. 

This  being  the  nature  of  common  appendant,  it  is 
plain  that  a  man  cannot  have  a  right  of  common  append- 
ant for  any  eattle  but  fuch  as  are  wanted  either  to  plough 
or  manure  his  land.     And  it  is  as  plain  likewife  that  he 

W  And  therefore  a  plea,  claiming  comiiion  appendant  fir  mil  kind*  §f 
W'>  cannot  bcfgpportcd.    37  Him.  6.  34. 

cannot 
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cannot  for  cattle  which  he  borrows,  unlefs  he  makeufcof 
them  all  the  year  to  plough  or  manure  his  [and. 

Having  thus  (hewn  the  nature  of  common  appendant, 
the  pre  Tent  cafe  is  (I  think)  fo  very  plain  tWt  I  Deed 
hardly  mention  any  authorities  to  fupport  it. 

But  as  fome  perfons  are  of  opinion  that  if  a  cafe  be 
never  fo  plain  it  ought  to  be  fupported  by  authorities!  I 
(hall  take  notice  that  this  is  exprefsly  (aid  to  be  law  in 
Tjfringhaw's  cafe,  4  Co.  36.  £.,  and  that  pommon  ap- 
pendant is  only  for  fuch  cattle  as  are  levant  and  couchant 
on  the  land  j  and  the  reafons  there  given  for  it  are  much 
the  fame  as  I  have  aj ready  laid  down,  and  therefore  I  /hall 
pot  repeat  them.  The  fame  is  likewife  held  in  1  RmL 
Ahr.  398 ;  and  there  are  feveral  cafes  out  of  the  Year 
Books  cited  there  for  that  purpofe.  There  were  like- 
wife  feveral  other  cafes  cited  on  the  part  of  the  defend- 
ants put  qf  Cro.  Jac,  Palmer,  Levintz,  Ytntrh  &c : 
but  I  forbear  to  mention  thcin,  becaule  on  looking  into 
them  they  arc  all  fo  very  obfeurely  reported  that  it  is  not 
poflible  to  fay  whether  the  common  there  in  gueftioa 
were  common  appendant  or  appurtenant,,  which  are  fa* 
quently  confounded  in  the  books ;  and  therefore  I  do 
pot  at  all  rely  on  the  authority  of  thofc  cafes,  nor  does 
the  prefent  cafe  want  it. 

There  are  indeed  fome  cafes  in  the  old  books,  syid  feme 
of  them  were  cited  on  the  part  of  the  plaintiff,  which 
(peak  of  pommon  fans  nombre,  and  which  feem  to  imply 
that  levahcy  and  couchancy  is  only  neceffary  in  the  cafe 
of  common  appurtenant,  and.  not  in  the  cafe  of  common 
appendant.  But  the  notion  of  common  fans  nombre,  in 
the  latitude  in  which  jt  was  formerly  understood,  has 
been  long  (inge  exploded,  and  it  can  have  no  rational 
meaning  but  in  contradi(lin£tion  to  (tinted  common  where 

*  man  has  a  right  only  to  put  in  fuch  a  particular  number 
of  cattle.  ' 

•  /  J 
But  to  fay  that  a  man  who  has  but  one  yard  of  land, 

as  irr  the  prefent  cafe,  (hall  have  a  liberty  of  common 
right  (as  common  appendant  is)  of  putting  in  as  many 
cattle  as  he  pleafes  upon  his  lord's  wade  though  confid- 
ing of  many  thoufand  acres,  without  any  regard  to  the 
'■*  '      *  '  lcrancy 
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levancy  and  couchancy,  is  fo  very  wild  a  notion  that  I 
wonder  it  could  ever  be  entertained  by  any  one  who < 
thought  twice.  The  writ  of  admeafurement  and  the  ^^"J 
right  of  approvement  by  the  lord  both  like  wife  plainly  j^jj.. 
(hew  that  there  is  nothing  in  this  notion.  For  how  can, 
that  be  admeafured  which  hath  no  bounds  ?  Or  how  tan 
the  lord,  when  he  approves,  leave  fufficient  common  for 
his  tenants,  if  they  have  a  right  to  put  in  as  many  cattle 
is  they  pleafe  i 

1  (hall  fay  no  more  in  a  cafe  that  J  take  to  be  fo  very 
\ihffi,  but  that  we  are  all  of  opinion  that  the  plaintiff's  de- 
murrer muft  be  over-ruled,  and  that  judgment  muft  be 
giica  for  the  defendants." 

YfziUES  an  Attorney  againfi    Traherk    and   Friday, 
Etty.    .  Kov>a8du 

THIS  was  an  afiion  of  aflault  and  battery  end  falfc  im- Wgtn  cite 
prifonment,  laid  in  Middltfexy  by  an  attachment  of  <**[*  u«- 
privilegej  to  which  the  defendants  pleaded  a  joint  plea cWroicaM* 
of  juftification,  in  which  it  was  alledged  that  Trabcrn  wasfanceofa 
one  of  the  pro&qrs  of  the  Univerfity  of  Oxford^  and  thatf*1^1™* 
Etty  was  keeper  of  the  gaol  jhere  j  that  the  plaintiff  wafj^forcta- 
committing  diforder*  in  the  night-time  within  the  pre- parlance, 
cin&s  of  the  Univerfity,  wherefore  Jrabern  as  proftor  ^^hcn."> 
apprehended  him  and  committed  him  tothecuftody  of  thepj^t^1* 
other  defendant,  as  he  lawfully  mjght  \)y  the  chartere  whether  the 
granted  to  the  Univerfity  and  by  the  laws  and  ftatutcs  of  JJj^jJjJ  * 
the  fame;  traverfmg  being  guilty  of  the  faid  trefpafs  &c  conufrnce  of 
at  Wiflminfler  or  clfe where  out  of  the  precm&s  of  the  the  caufc } 
y«>vcrfity.  i  '      ,'  g^ 

The  plaintiff  admitted  the  privileges  of  the  Univerfity  $£.  tad* 
and  that  Traberw  was  pro&or  &c,  but  replied  that  the  dc-  5  v»n-  Ab*- 
fencUnts  of  their  own  wrong  and  without  the  refidue  of  $9°'^^ 
thecaufe  by  them  alleged  in  theif  pica  affaulted  and  im- 
prifoned  him  <fcc. 

Before  a  rejoinder  was  put  in,  the  Chancellor  &c  of 
the  Univerfity  claimed  conufance  of  the  caufe  (a)  ;  after 

their 

(')  The  claim  vat  entered  in  the  following  manner  (1)1 

«*  Michathmmt 

(0  If  the  claim  be  not  fo  nude,  it  cannot  be  allowed.    Ltafmgby  v.  Smith, 
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4  e' 

their  claim  had  been  argued  at  the  bar,   the  Court  took 
1  time  to  confide r  of  it,  and  on  this  day  the  judgment'of 
Wl,rL!"    the  Court  was  given  as  follows  by 

r'SLt*  mil, 

«*  Mifftaelmas  term  in  the  i  *tb  rear  of  King  Geerge  the  Second.  KnoviH 
mqi  by  ihefe  prefents  that  we  Charles  Earl  cfArran  Chancellor  of  tbcUorvcrfi. 
of  Oxford  have  made  and  appointed  and  in  our  place  put  and  by  thefe  prefect* 
do  make  appoint  and  in  our  place  put  Htnry  fVilmrt  and  Niche  las  CtttenH 
Gentlemen  and  cither  of  them  our  true  and  lawful  attornies  jointly  end  fevwilr 
for  ut  and  in  our  name  and  It  cad  to  demand  aik  claim  and  defend  allandfap- 
lar  the  liberties  and  privilege*  of  the  faid  Univerfity,  and  erpeci2lly  to  claimai 
demand  to  haw  tt  will  the  coirofance  of  a  certain  action  of  trcfpels  depend 
in  his  Majelly's  Court  of  Common  Pleas  at  eVefitmnJler  between  Pa?l  JTtBm 
Gentleman  one  of  the  attomics  of  the  laid  Court  plaintiff  and  JSdnard  Tn- 
'hern  clerk  and  Charles  Etty  defendants.  «hich  faid  defendants  are  privileged 
perfons  of  the  faid  Univerfity,  as  of  all  and  lingular  pleat  plaints  and  "aula 
whatsoever  (maibem  felony  and  freehold  only  except)  where  a  fcholar  or  other 

Eivilcgcd  pcrfon  of  the  faid  Univerfity  is  one  of  the  parties  in  the  Court  of  the 
niverfi  ty  aforefaid  to  be  held  before  us  the  faid  Chancellor  or  commiiTarj  #r 
deputy  for  the  time  being,  and  alfo  to  claim  demand  and  defend  all  sod  all 
manner  of  liberties  and  privileges  of  the  Univerfity  aforefaid  for  any  pcrfon  whom- 
soever rightly  and  lawfully  privileged ;  dated  under  the  fcal  of  the  office  of 
Chancellor  of  the  Unjverfity  of  Ox  fir  d  the  2$th  day  of  June  in  jthc  I3>th  year  fit 
fhe  reign  of  our  Sovereign  Lord  Geergf  the  Second  by  the  Grace  of  God  of 
Great  Britain  France  and  Ireland  King  defender  of  the  Faith,  &c,  tad  in 
the  year  of  out  Lord  1 739. 

Elfewhere  as it  appears  of  laft  Trinity  term  tij»n  the  Roll  it  is  thus  contained, 
Middle/ex  to  wit  Mdvoard  Trahern  Clerk  and  Char/a  Etty  were  attached  &c 
(here  followed  the  declaration*  plea,  and  replication.) 

And  thereupon  Cometh  Char  Us  Earl  of  Arran  Chancellor  of  the  UpWerftjof 
Oxford  by  Henry  fPi/met  his  attorney  above  named  to  sJk  and  claim  proftcutc 
and  defend  all  and  lingular  the  libeitiesand  privileges  of  him  the  faid  Chancellor, 
and  thereupon  he  prays  his  hoeity,  that  is  to  fay,  to  have  the  tonufancc  of  the 
plea  aforefaid  before  him  the  faid  Chancellor  his  commuTary  or  his  deputy  to  be 
,  held  at  Oxfird,  becaufebe  faith  that  the  Lord  Henry  the  8th  late  King  of  £*£ 
iand  by  his  letters  patent  in  due  form  of  law  made  and  under  his  great  feai  of 
England  fealed  bearing  date  at  kVeJlmin/ler  the  ill  day  06  April  in  the  1 4*  yea* 
of  his  reign  granted  tq  the  then  Chancellor  and  fcholars  of  the  faid  Univerfity  of 
Ox  fir  d  and  to  their  fucceflors  (amongtt  other  things)  that  the  faid' Chancellor  ha 
commtflary  or  his  deputy 'and  their  fucceflbrs  or  the  iteward  under-ftcward  and 
other  Judges  of  the  faid  Chancellor  and  his  fucceflbrs  deputed  by  their  letters 
fealed  under  the  feal  of  his  office  fhould  hear  and  determine  as  well  all  manner 
of  tsefpaftes  and  other  offences  whatfotver  as  alfo  of  milprifions  extortions  coo- 
fpiracies  confederacies  maintenances  falfe'  allegations  accounts  contract*  *°d  '°r 
juries  whatfoever,  and  all  other*  articles  which  might  fall  in '  fine  or  ren- 
ibm  or  in  other  pecuniary  punjfhment,  and  of  all  other  contract's  plca* 
and  complaints  perfonal  and  other  caofes  and  matters  whatfoever  under 
whatfoever  name'they  are  or  may  be  comprifed,  although  they  (houH  con- 
cern the  faid  late  King  himfclf  his  heirs  or  fucceflors  (affiles  and  plea*  of 
freehold  only  excepted)  after  what  manner  ibever  arifing  done  or  committed 
or  to  be  done  or  committed  within  (he  town  of  Oxfird  the  fvbtubs  hun- 
dred or  county  of  Oxfird  aforeiaid  or  elfewhere  within  the  kingdom  of  E*l' 
land,  as  well  at  the  fuit  of  our  Lord  the  laid  late  King  his  heirs  or  fucce/fo"  « 
at  the  fuit  of  the  party  or  othorwifc  howfoever,  where  the  fcholars  or  their  fer- 
vaots  or  minil\crs  or  any  other  perfons  who  ought  to  have  any  privilege  of  the 
laid  Univerfity  whom  the  (aid  Chancellor  commuTary  or  his  deputy  or  their  bc' 

ceffon 


MICHAELMAS  TERM,    14  Geo.  II.  C.  F.  23s 

Willis  Lord  Chief  Juftice.     ••  There  are  two  points    ,740. 
in.  this  cafe  j    ift,  Whether  the   Univerfity  of  Oxford \,  -^   ^# 

have   Wki-lm 

agaittfl 

ceffors  Ihould  challenge  was  or  (hould  be  oae  of  the  parties,  and  that  they  (herald 
v  might  inquire  by  (jphplars  or  their  fervants  or  by  the  laity  of  the  laid  town  of 
Oxford  or  by  others,  and  (hould  have  full  conufance  end  conation  thereof  and 
fucb  pkas  complaints  caufci  and  matters  in  whatfoever  place  foever  within  the  ' 
to* a  of  Oxfirdot  the  fuburbs  thereof  or  the  prtcin&sof  the  faid  Univerfity  as 
they  {hould  think  fit,  and  execution  thereof  according  to  their  ftatutts  and  cui- 
tans  or  according  to  the  law  of  England  at  the  will  of  the  faid  Chancellor  com- 
muTary  or  his  deputy  and  their  fuccciTors  fliould  do  and  make,  and  fhould  hear 
tt&  determine  all  and  lingular  the  faid  articles  caufes  matters  and  complaints 
locepta  before  excepted,)  and  (hould  have  levy  and  perceive  all  and  all  man- 
ia of  amerciaments   iiTucs  forfeitures  and  profits  coming  therefrom  to  the  ufc 
saAVewfit  of  the  faid  Univerfity  by  themfelvcs  and  their  deputies  for  ever ;  f» 
tlatso  jattice  affigaed  to  hold  pleas  before  the  faid  King  or  his  heirs  or  jultice 
«f  the  Common  Bench  juftice  of  affize  juftice  of  gaol  delivery  or  keeper  of 
the  peat  «r  juftice  of  fervaats  labourers  and  artificers  or  other  juftice  or  judge 
vfa&rra  fteward  or  marihal  or  clerk  of  the  market  of  the  hpufehold  of  the 
&d  taKing  Henry  the  Stb  or  his  heirs  (heritT  mayor'  bajlir?  or  other  officer  or 
aisifter  of  the  faid  late  King  or  his  heirs  whatfoever  (hould  in  any  fort  intermed- 
dle coocerning  fuCh  pleas  quarrels  contracts  afticlts  caufes  matters  or  other  things 
afordtid  or  concerning  any  of  them  (except  as  before  excepted)  done  or  to  be 
toae .in  the  (Sid  town  of  Oxfirdthc  fuburbs  or  precin&s  thereof  or  tlfewhere 
within the  kingdom  of  England^  neither  in  the  prcfence  nor  abfence  of  the  faid 
kte  King  or  his  heirs  ;  and  if  the  fame  juftices  or  other  mioiflcrs  of  the  faid 
late  Ring  or  any  of  them  in  the  prefence  or  ebience  of  the  faid  late  King  or  his 
kin  {hould  for  the  future  prefume  to  inquire  intermeddle  or  take  any  conufance 
of  upon  or  concerning  any  of  the  premifes  (except  as  before  excepted),  the  lame 
juftices  and  other  minifters  and  officers  aforefaid  on  the  certificate  notification  or 
Dgoi6cauon  of  the  Chancellor  of  the  Univerfity  aforefaid  who  (hould  be  for  the 
"Aie  being  or  commitfary  or  his  deputy  (hould  fuperiede  fuch  inquifition  and 
coos&nceor  procefs  and  all  executions  to  be  had  thereon  whatfoever,  and  fliould 
sot  thereof  any  further  in  any  fort  intermeddle  nor  put  the  party  to  anfwer  there- 
upon before  them,  but  that  the  party  aforefaid  only  before  the  Chancellor  and  his 
fecceffors  their  commiftary  or  deputy  thereof  (hould  be  chadded  and  punifhed  in 
form  aforefaid,  a*  by  the  lame  letters  patent  more  fully  appeared) .     And  the  faid 
Qancelbr  further  faith  that  by  a  certain  act  in  the  Parliament  of  the  Lady 
Elizabeth  late  Queen  of  Kngland begun  and  holden  at  tVeflminfttr  in  the  county 
of  Middle/ex  on  the  ad  day  of  Afrit  in  the  1 3th  year  of  her  reign  (amongft 
other  things)  it  was  enacted  by  the  authority  of  the  faid  Parliament  that  the  faid 
letters  patent  of  the  faid  late  King  Henry  the  8th  the  moft  noble  rather  of  the 
"iA  Queen's  bighntfs  made  and  granted  to  the  faid  Chancellor  and  fcbolars  of 
the  faid  Univerfity  of  Oxford^  bearing  date  on  the  faid  1  ft  day  of  Jpril'iti  the 
bid  14th  year  of  the  reign  of  the  faid  late  King,  and  alfo  all  other  letters  patent 
°y  any  of  the  progenitors  or  predccetTers  of  the  faid  Lady  the  Queen  made  to 
jhe  body  corporate  of  the  faid  Univerfity  of  Oxfirdar  to  any  of  their  predece/- 
wsof  the  faid  Univerfity  by  whatfoever  name  or  names  the  Chancellor  mailers 
toJCchsUrs  of  the  fcme  Univerfity  in  any  of  the  faid  letters  patent  have  been 
before  that  time  named*  (hould  from  thenceforth  be  good  effectual  and  available 
10  the  law  to  all  intents  contractions  and  purpofes  to  the  then  Chancellor  mnfttr 
todfcholan  of  the  faid  Univerfity  and  their  fucceijors  for  evermore  after  and  ac- 
ting to  the  form  words  fentencu  and  true  meaning  of  every  of  the  faid  letters 

patent 
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1 740.    have  claimed  the  conufance  in  time  ;  adly,  If  they  had 
v^^v^w^  claimed  it  in  time,  whether  they  are  entitled  to  it  in  the 

Wsm.es    prefent  cafe, 
J****  The 

patent  as  imply  fully  and  largely  as  if  die  fame  letters  patent  bad  b<ea  recked 
verbatim  in  the  then  prefent  act  of  Parliament,  any  thing  to  the  coutrary  in  any 
wife  notwithstanding  ;  And  farther  it  was  enacted  by  the  authority  aforefaid  &« 
the  faid  letter*  patent  of  the  faid  Queen's  highne&'k  late  father  King  Henrj  the 
8th,  bearing  date  as  is  before  txprefled,  made&ad  granted  to  the  (aid  corpora* 
body  of  the  faid  Univerfity  of  Oxford  inA  all  other  letters  patent  by  any  of  fee 
progenitors  or  prcdeceiTor*  of  the  faid  Queen**  highnds  and  ell  liberties  fna- 
tiules  immunities  quieiancci  and  privileges  leets  law-days  and  other  things  wfczt- 
foevcr  therein  expreffed  given  or  granted  to  the  faid  Chancellor  matters  and 
fcholars  of  the  faid  Univerfity  or  to  any  of  the  prcdeceflors  by  whmtTocver  name 
the  faid  Chancellor  matters  and  fcholars  of  tt»  laid  Univerfity  in  any  of  the  ted 
letteri  patent  were  named  by  virtue  of  the  then  prefent  act  were  from  thence: 
forth  ratified  eftablifhed  and  confirmed  onto  the  Chancellor  mailers  and  fchoUrs 
of  the  Univerfitiesafordaid  and  to  their  fucceiTors  for  ever,  any  ftatote  bwaJage 
cuftom  conltn&ion  or  any  other  thing  to  the  contrary  in  anywife  notwithttand- 
ing  ;  as  by  the  fame  act  (amonglt  other  things)  more  folly  appcarcth.     And  the 
laid  Chancellor  further  faith  that  the  (aid  Edward  Trahem  and  Charles  Effjf  oa 
the  day  of  the  ifluing  out  of  the  original  writ  of  the  faid  Paul  and  at  the  time 
when  the  caufes  of  action  of  the  faid  Pami  accrued  and  before  that  time  and  con- 
tinually fince  hitherto  were  and  are  and  each  of  them  is  privileged  perfonc  of  the 
laid  Univerfity,  that  is  to  fay,  the  (aid  Edward  Trahcrn  was  and  is  a  matter  of 
arts  and  fellow  of  Braztn-N*ft  CtlUgt  in  the  (aid  Univerfity,  and  one  of  the 
proctors  of  the  faid  Univerfity  dwelling  and  refiding  within  the  (aid  Univerfity 
and  therein  matriculated,  and  the  faid  Char  fa  Eity  was  and  is  a  rriinifter  or  fcr- 
vant  of  the  Chancellor  matters  and  Icholars  of  the  faid  Univerfity,  to  wit,  keeper 
of  the  gaol  in  the  faid  Univerfity  within  the  jurifdiaion  thereof;  and  that  the 
caufes  of  acKon  fpecified  in  the  faid  declaration  of  the  (aid  Paul  arofe  and  ac- 
crued within  the  liberties  of  the  laid  Univerfity,  that  is  to  fay,  at  Oxford  afore- 
faid ;  and  that  the  (aid  Edward  Trahtrn  and  Char  If*  Ei(j  were  and  yet  are 
fobiect  and  ought  to  be  lummooed  and  impleaded  for  the  faid  caufes  and  mattcw 
in  the  (hid  declaration  fpecified  before  tl)e  Chanccllbr  of  the  Univerfity  aforcfaty 
his  commiffary  or  his  deputy  and  not  clfewhere  nor  in  any  other  Court  whstioever. 
And  the  (aid  Chancellor  faith  that  he  the  faid^  Chancellor  his  commiflary  or  his 
deputy  of  the  Univerfity  of  Oxford  aforefaid  and  all  his  picdeceffon  Chan- 
cellors of  the  faid  Uaiverfity  for  the  time  being  their  commhTaries  or  deputies 
ever  fince  the  making  of  the  letters  patent  aforeiaid  always  hitherto  have  had  the 
conufance  of  all  pleas  aforefaid  (except  as  beforeexcepted)  concerning  or  touching 
in  any  manner  any  mailer  or  fcbolar  of  the  Univerfity  aforefaid  for  the  time  being 
or  their  fcrvants  or  any  common  minifter  of  the  Univerfity  aforefaid  or  any  privi- 
leged perfon  of  the  faid  Univerfity ;  and  this  the  faid  Chancellor  is  ready  to  verify  i 
wherefore  the  faid  Chancellor  prays  the  liberty  aforefaid  and  conufance  of  the  faid 
plea  in  the  faid  court  of  our  Lord  the  King  of  the  Bench  here,  to  wit,  at  Jf^mnfitr 
aow  between  the  faid  parties  depending  by  virtue  of  the  letters  patent  aforefaid  and 
oy  force  of  the  laid  ftatute  to  be  allowed  to  him  &c.  And  the  laid  Chancellor  fur- 
ther  faith  that  formerly  to  wit  of  the  term  of  Eajltr  in  the  9th  year  of  (he  reign  of 
her  late  Ma  jelly  Queen  Ann  the  then  Chancellor  of  the  faid  Univerfity  in  the  court 
of  the  faid  Queen  before  the  Queen  herfelf  at  WefiminJUr  in  a  certain  plea  of 
trefpad  upontLe  cafe  then  depending  between  Jfilliam  Rilty  and  fFilUamJ^m 
hj  plaintiffs  and  JM*  StintU  defendant  claimed  his  fajd  liberties  and  privileges  and 

conoJftBCfi 
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Thecounfcl  fpokc  only  to  the  firft  point,,  becaufe  ff     ijqo. 
the  court  ihould  be  of  opinion  that  it  was  not  claimed  in  *  —  /  __r 
time,  there  was  no  occafion  for  entering  into  the  other  wnit*. 
point ;  and  we  are  atl  of  opinion  that  it  was  not  claimed     *g*inJ*    A 
in  time.    And  if*  thifwe  arc  confirmed  not  only  by  theT*AH""# 
rcafon  of  the  exfc  but  by  (evrral  cafes  in  which  this  point 
b  been  (b  determined. 

The  time  that  has  been  kid  down  in  fcveral  cafes  b  that 

the Univeriity  muil  come  before  imparlance  :  whereas  in 

theprefent  cafe  they  were  fo  far  trom  coming  before  im- 

^liince  that  they  did  not  come  until  after  a  replication 

and iffuc  tendered*     And  though  it  was  faid  that  the  Uni- 

Tcifoy  might  often  lofe  this  privilege  if  they  were  obliged 

to  come  before  imparlance  or  plea  pleaded,  we  think  the 

injufticeand  inconvenience  would  be  much  greater  on  the 

other  fide.    For  if  they  were  not  confined  to  the  time  of 

imparlance  or  of  plea  pleaded,  they  might  as  well  come 

atanjttme  before  judgment,  which  would  occafion  great 

delay  of  juftice  and  great  ex  pence  to  the  parties.    Betides* 

it  is  certain  that  the  Univerfity  do  not  judge  according  to 

[be  common  law  but  according  to  the  civil  law  j  fo  that 

if  this  conufance  be  allowed  men's  properties  are  to  be 

unface  of  Ac  faid  plea  by  virtue  of  the  fetter*  patent  of  die  faid  King  Btnry 
fe  Sth,  tod  ty  virtue  of  the  rtatute  aforefcid  to  be  allowed  to  him  etc  ;  where-^ 
tpofl  all  sad  finguku  the  faid  prcmifes  being  infpe&ed  and  fully  undcrttood  by 
&f  &d  Com  of  4he  faid  late  Queen  it  was  confidered  that  the  conufance  of  the 
fed  plea  between  the  faid  Wxllutm  Rikj  and  ffflliam  AptUBy  plaintiff*  and 
fcfad  Jib*  StitttU'm  the  faid  Court  depending  fhoold  be  allowed  to  the  Chan- 
cellor of  the  faid  Uiirvcrfity  of  Oxford  Sec  ;  as  by  the  record  thereof  remaining 
■rolled  in  the  faid  court  of  the  faid  late  Queen  of  the  faid  term  of  JSafter  in  the 
taid  9th  year  of  the  faid  late  Queen  aforefaid  upon  the  330^1  roll  more  fully  srp- 
po*.  And  the  (aid  Chancellor  prays  that  the  faid  record  of  the  faid  Eafitr  term: 
jfey  be  fcea  and  infnecUd,  and  that  hi*  faid  liberty  and  conufance  of  the  laid  plea, 
nthe  faid  court  here  depending  by  virtue  of  the  letters  patent  aforefaid  and  by 
foe  of  the  faid  ftatole  and  the  allowance  aforefaid  may  be  allowed  to  him  ficc  ; 
vkh  thii  that  the  faid  ChanceOot  doth  aver  that  the  faid  Edward  TrahtrnisA. 
^tt  Ettf  mentioned  m  the  faid  declaration  and  the  faid  Edward  Trahern  and 
Cfcrfo  Eity  mentioned  in  the  faid  warrant  of  attorney  and  claim  above  fpecifieoT 
*  the  &me  perfons  and  not  other  or  different  perfons.  And  the  faid  Chancellor 
»JP  here  into  court  the  faid  letters  patent  of  the  faid  late  King  Hutry  the  8th 
*«  to  great  feal  dated  the  1  ft  day  of  April  in  the  1 4th  year  of  hit  reign  ;  and 
J™*  faid  Chancellor  brings  here  into  court  the  exemplification  of  the  faid  ad  of 
yratraeot  under  the  gTeat  fed  of  the  faid  Lady  Elimahtk,  Queen  of  Great  # 
***»«,  dated  at  Wtjlmirtfer  the  ;th  day  of  Jun$  in  the  1  #k  year  of  her 
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1740;    tried  without  a  Jurv  and  by  a  different  law  from  the 

^  -v    *.i  law  of  the   land*    If  an  ad  of  Parliament  will  grant 

Welles  fuch  a  jurifdifiion,  we  cannot   help  its   but  whenever 

TtAHkEs, li   *s  granted,    we  ought  to  take  care  that  it   is  kept 

within  its  legal    bounds  and  claimed   in    proper  time. 

For  we  are  of  opinion  that  fuch   a  jurifdi&ion  being 

contrary  to    the   law   of   the   land   cannot  be   granted 

without  an  a&  of  Parliament  (a )9  even  by   the  Kin* 

himfclf;  no  more  than  he  can  ercd  a  new  Court  of 

Equity  by  letters  patent  which  it  has  always  been  held 

that  he  cannot  :  and  fo  it  was  exprefsly  faid  in  the  cafe  of 

Pern  v.  Manners  (b)   in  the  King's  Bench  >   which  I  (hall 

mention  by  and  by. 

If  this  were  a  new  point,  I  fliould  think  myfelf  obliged 
to  confider  all  the  cafes  that  were  cited  on  the  one  fide 
and  the  other,  and  to  (hew  how  far  they  are  applicable  to 
the  prefent.  But  I  need  not  do  it  now,  becaufe  this  matter 
has  been  already  fo  folemnly  fettled  and  determined  in  the 
court  of  Ktng's  Bench  in  the  cafe  of  Pern  v.  Manners  H.  1 1 
Jn.  upon  a  claim  of  the  Univerfity  of  Cambridge \  whofe 
claim  as  appears  by  a  copy  of  their  charter  which  has 
been  laid  before  me  is  in  as  eztenfive  words  as,  if  not 
more  extenfive  in  refpeQ  to  the  exclufion  of  all  other  ju- 
rifdiSions  than,  the  words  in  the  charter  of  the  Univer- 
fity of  Oxford ;  fo  that  that  cafe  is  a  cafe  in  point. 
And  in  that  cafe  it  was  adjudged  by  the  whole  Court, 
after  a  long  argument  in  which  almoft  all  the  cafes  that 
have  been  now  cited  were  mentioned  and  after  ereat  de- 
liberation, that  the  Univerfity  of  Cambridge  who  then 
claimed  their  conufance  within  five  days  after  the  impar- 
lance and  before  any  plea  pleaded  came  too  la'e,  for  that 
they  ought  to  have  come  the  firft  day  that  there  might 
be  no  delay  of  juftice,  and  becaufe  the  conusance  there 
claimed  (and  it  is  the  fame  in  the  prefent  cafe)  would  ouil 
the  party  of  the  benefit  of  the  common  law  and  of  a  trial 
by  jury ;  and  they  relied  on  feveral  cafes  in  the  Year 
Books,  particularly  the  6  Hen.  7,  9,  b.  and  16  H-  ?• 
fo.  16.  a.  (c).  This  cafe  was  afterwards  cited  and  al- 
lowed to    be  good   law  in  the   cafe  of  Baker  v.  f^ar' 

(«)  Vid.  Hardr.  509 

(*)  This  cafe  has  been  fince  reported  in  F§rt.  Hep.  155;  and  .'«  sK°  »  tc 
found  in  5  S7«.  Abr.  $&£,  pi.  11  ;  and  589,  pi.  iz. 

(0  Scealfothe  Bifhop  of  El/s  cafe,  1  Sid.  103  ;  Parktrv.Edv*?*'*  l 
Shim    $5»j  Liafingty  v.  Smithy  1  frit/.  310  %  and  R.  v.  Agar%  $  *grr' 

nn 
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m(*)  in  B.R.   TV.  12  Gi*.  1.     And  the  fame  was    1740. 
likewife  folemnly  determined  in  that  court,  in  refpeQ  ^-^v-^/ 
to  the  Univerfity  of  Oxford*  upon  the  foundation  of  t»>e   Willm 
cafe  of  Pern  v.  Manners  in  the  cafe  oSWood  v.  Graham%  Tnitu*** 
Tr.  1  Geo,  2.,  as  we  were  informed  by  a  gentleman  who 
argued  in  the  prefent  cafe,  and  who  I  am  fure  would  nor 
impofe  upon  us*  though  I  own  I  cannot  get  a  particular 
report  of  that  cafe* 

This  matter  therefore  having  been  already  fo  folemnly 
fctermined,  I  (hall  anly  take  notice  of  a  cafe  or  two  which 
lbclicTc  were  not  cited  in  the  argument  of  Pern  v.  Man- 
un,  and  of  one  that  was  fubfequent  to  that  cafe. 

Thcfirft  cafe  that  I  (hall  mention  is  the  cafe  of  ancient 
(femefne,  Latch  83,  84,  the  cafe  of  Mar/ball  v.  JIfen, 
vhcrck  was  holdenthata  man  may  plead  ancient  demefne 
after  an  imparlance  :  but  it  is  faid  there  that  that  is  the 
onljcafe  where  it  is  fo,  and  that  (lands  upon  a  very  dif- 
ferent reafon  from  the  prefent ;  for  in  the  cafe  of  ancient 
demefne  a   man    may  not  only   plead  it  after  impar- 
lance, but  a  tenant  in  ancient  demefne  .may  even  reverfe 
a  fine  when    completed    or  a  final     judgment  given 
againft  him  in  a  real  a&ton  by  writ  of  difceit ;  and  the? 
reafon  is  becaufe  fo  long  as  the  fine  or  the  judgment  re- 
nins unreverfed  the  privilege  is  entirely  gone,  and  the 
lands  are  for  ever  thereafter  pleadable  at  cqmmon  law, 
which  would  be  very  hard,     cut  in  the  prefent  cafe, 
though  the  Univerfity  (hould  come  too  late  now,  they 
would  only  lofe  the  conufance  of  the  prefent  caufe,  and 
roay  excrcife  their  jurifdi&ion  in  all  caufes  hereafter  in 
a*  extenfive  a  manner  as  before. 

There  has  been  a  cafe  likewife  before  me  ( b )9  which 
was  not  cited  :  but  this  is  a  ftrange  cafe,  and  muft  certain- 
ly be  the  efic£t  of  power  rather  than  of  judgment ;  for  it 

(«)  In  that  cafe  the  conufance  was  allowed,  becaofe  it  was  claimed  before  im- 
jtttace  •  bat  the  Court  faid  "  If  there  bad  been  an  imparlance,  it  could  ndt 
bve  been  allowed,  as  in  the  cafe  of  Pern  v.  Manners,  which  was  remembered 
^agreed  to  be  good  law."    MS.  Coll.  miles  Ch.  I. 

(*)  la  the  original  manufcript  of  this  judgment  there  is  a  reference  by  the 
u*«  Jaftice  to  tins  cafe  being  written  on  a  feparate  paper :  but  it  is  not  now  to 
be  found  among  his  papers',  it  appears  however  from  5  Pin.  Abr.  $01,  that  this 
***  a afe  in  if/7.  \%  Ed%o.  3,  in  the  court  of  Exchequer. 

.was 
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1*45.    was  even  before  the  charter  of  Hen:  8.  and  the  ftat.  13 
\^0-^-m*j  Eliz;  when  there  was  no  pretence  that  the  Univerfuy 
Wellm    had  a  right  to  fuch  an  exclufive  jurifdidion  ;  and  there- 
*ge»&    fore  I  lay  no  weight  upon  it. 

The  only  other  cafe  that  I  (hall  mention  is  that  otJUrid 
r.  Dr.  Stratford(a),  which  was  in  tha  Trinity  term  after 
,  the  cafe  of  Pern  v.  Manners*  and  there  the  Lord  Hartwt 
allowed  the  jurifdi&ibn  of  the  Univerfity  of  Oxford ;  and 
lihall  only  ju ft  mention  it,  becaufc  I  gave  you  the  full 
hiftory  of  it  and  my  opinion  upon  it  at  large  when  it  ws 
cued  by  the  counfel  for  the  Univerfity.  And  for  the 
fake  of  Lord  Hares urt^  who  was  as  great  a  Judge  as 
ever  fat  in  Weflminjler-Hall,  and  made  as  few  miftakes 
as  any  one,  I  will  not  repeat  what  I  then  faid.  I  (hall 
Only  fay  thus  much  of  it  at  prefent,  as  it  was  a  judgment 
given  by  him  without  any  rcafons  and  dire&ly  contrary  to 
the  ftrongeft  rcafons  that  he  himfclf  had  laid  down  but 
about  a  week  before  in  the  fame  cafe,  it  is  a  cafe  that 
has  no  weight  with  me  ;  for  I  will  not  be  influenced  by 
any  judgment  that  is  founded  either  on  fear  or  favour. 

Having  faid  thus  much  on  the  only  point  that  no* 
comes  before  the  Court,  it  is  not  necefiary  to  fay  any  thing 
on  the  other  point  ;  becaufc,  as  our  opinion  is  that  the 
Univerfity  have  not  claimed  this  conufance  in  time,  it  i* 
not  material  whether  they  were  intitled  to  it  or  not  in  the 
prefent  cafe.  But  give  me  leave  to  fey  thus  much  upon 
it,  that  there  are  cafes  in  which  it  has  been  adjudged  that 
where  an  attorney  is  plaintiff  the  privilege  of  the  Univer- 
fity cannot  take  place  (b)  ;  becaufc  the  privilege  of  attor- 
nies  fuing  in  their  refpe&ive  courts  is  by  rea (on  of  their 
neceflary  attendance  there  for  the  fake  of  juftiee  and  the 
benefit  of  all  the  people  of  England;  and  as  they  have 
been  entitled  to  this  privilege  time  out  of  mind,  no  char- 
ter of  the  King  can  take  it  away  from  them,  nor  even  an 
aft  of  Parliament,  unlcfs  they  are  therein  mentioned 
by  exprefs  words.  And  fo  it  is  exprefsly  determined  in  a 
cafe  ini  iff.  Rep.  304.,  which  is  in  refpefik  to  the  Univer- 
fity of  Oxford  and  an  attorney  of  this  court  5  and  is  found- 
ed on  Butt's  cafe  1  Rol.  Abr.  489,  and  Lord  Anderftn* 

(«)  si  Fin.  Ahr.  !i.  f/.  13. 

(i)  And  the  claim  can  only  be  made  In  refpeck  oirtfitknt  mcmbctl*  *& 
4.  U*£,  CUrk,  a  JfftJ.  310.  - 
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cafe  iLton.  149.,  which  cafes  do  not  relate  to  the  Uni-  1*740,  : 
vcrfities  (*),  but  to  other  jurif Jidions ;  but  the  fame  *-**V--f 
dofirine  is  there  laid  down.  Willi » 

agmnjt  ' 

I  need  not  give  my  opinion  of  thefe  cafes,  nor  fay  how 
far  I  agree  with  them,  till  the  matter  comes  judicially  be* 
fore  us.    But  whenever  it  does,  though  I  (hall  be  as  ten- 
der of  the  privileges  of  the  Univerfity  of  Oxf$rd  as  any 
man  living,     having    the   grcateft  veneration  for  thai 
learned  body,  yet  I  hope  I  (hall  always  as  far  as  I  can  by 
Wv  endeavour  to  fupport  the  common  law  of  the  land  and 
tta  excellent  method  of  trial  by  juries,  upon  w^hich  ait 
our  bet  liberties  and  properties  depend  ;  and  that  I  (hall 
endeavour  as  far  as  I  can  to  prevent  the  encroachment  of 
aa/jiirifdi&ion  whatever  that  proceeds  by  another  law 
and  another  method  of  trial. 

Bur  at  prefent  I  need  only  fay  that  we  are  all  of  opi- 
nion that  this  conufance  is  not  claimed  in  time,  an4  that ' 
therefore  it  mud  be  difallowed." 

(i)  That  in  Littktm  was  a  cafe  relating  to  the  Univerfity  of  Oxfir^  in  which' 
tbepkintiff,  an  attorney  to  the  Court  of  Common  Pleat,  fcied  the  defendant  *s 
awnberof  the  Univerfity,  and  the  claim  of  connfance  was  denied. 


John  Huggins  again/l  Thomas  Bambridge.    ^"^  •* 

TPeb.  1 6th 
HE  opinion  of  the  Conrt  was  thus  delivered  by  withtbe war- 

den of  the 

WilUs,  Lord  Chief  Juftice.  «  Debt  on  a  bond^Mj^ 
dated  28th  of  September  1728  in  the  penalty  of  5000/.  life  under  the 
Damage  lo/.  crown)  that 

The  defendant  prays  oyer  of  the  bond  and  condition,  ^eyhe^ 
which  was  for  the  payment  of  2500/.  on  the  29th  of  Sep-  (houidfur- 
frwfer  1730  with  lawful  tntereft  for  the  fame  j  and  then  "«<*«*€ 
Pktdi  letters  patent  aid  July  1 2  Anmet  whereby  the  Queen  £££*  the 

intent  that 
«™d  procurefwm  the  King  a  grant  of  the  office  to  the  purchafcr  it  vol*  by  fat  $  and  6 
"U.  c.  16;  tiaoaghthnt  office  hat  been,  and  may  be,  granted  to  afobjeft  in  fee*— and* 
™*&  tftta  tb  feenre  the  payment  of  foch  confidetation-money  cannot  be  enforced  in  a  conrt 

.r*  iinot  fnfficient  in  a  plea  to  an  aaion  onfocb  a  bond  to  fate  generally  that  the  cafe  It 
^nathtfatntt:  the  defendant  muftfet  forth  in  hit  plea  fad*  to  (bew  that  the  caft  it  within 
wftttite. 

"jjhe  exception  in  the  fat.  5  and  6  Ed.  o\  a  to* .  that  the  a&  (hall  not  extend  to  any  off 
**««*  any  perfon  U  feifed  of  any  eftatcof  hrhrrfryc,  meant  only  aAcet  of  which/** 
■*  W«d  of  cfatet  of  inheritance* 

R  graft 


I74°»  u  grants  the  office  of  warden  or  keeper  of  the  Fledt,  arid 
*■■¥—*  the  cuftody  of  the  prifon  and  gaol  of  the  Fleet  therein 
Huooiw*  more  particularly  defcribed,  and  feveral  meffuages  and 
*Bi  m-  'an(k  thereuntb  belonging,  and  all  it's  profits  appurtcnan- 
bkidoi.  ces  &c,  to  the  plaintiff  for  life,  to  be  executed  by  him 
or  his  fufficient  deputy  or  deputies  *  and  that  bv  the  fame 
letters  patent  Queen  Anne  granted  the  fame  office  &c  to 
John  Hugginsy  fon  of  the  plaintiff,  to  hold  to  him  for 
life  in  the  fame  manner  after  the  death  furrender  or 
other  determination  of  the  eftate  and  intereft  of  (he  plain- 
tiff therein.  That  by  virtue  of  the  fa  id  letters  patent  the 
plaintiff  was  feifed  of  the  fa  id  office  &e  as  of  fee  and  free- 
hold for  the  term  of  his  life,  the  reverfion  belonging  to 
his  faid  fon  for  his  life.  And  the  defendant  avers  that  the 
faid  office  time  oqt.of  mind  hath  touched  and  concerned 
and  dill  doth  touch  and  concern  the  execution  of  ju  ft  ice  ; 
and  goes  on  and  pleads  that  on  the  2d  of  Auguji  2  G.  2. 
it  was  corruptly  and  contrary  to  the  form-  of  the  ftatute  in 
that  cafe  made  and  provided  bargained  and  agreed  by  vid 
between  the  now  plaintiff  and  the  defendant  and  Dougall 
Cuthbert  Efq.  that  the  plaintiff  being  feifed  of  the  faid 
office  and  premifes,  the  reverfion  belonging  to  his  fon  as 
tfforefaid,  and  the  faid  office  being  an  office  which  then 
touched  and  concerned  and  /till  doth  touch  and  concern 
the  execution  of  juftice  as  aforcfaid,  the  plaintiff  and 
John  his  fon  ftiould  furrender  and  yield  up  into  the  hands 
of  the  King  the  faid  fever  a  I  offices  and  premifes  &c,  and 
all  their  eftate  and  intereft  therein  together  with  the  faid 
letters  patent  to  be  cancelled,  "  for  the  intent  and  pur- 
pofe  that  the  plaintiff  mould  procure  a  grant  of  the  faid 
v  office  from- the  King  to  the  defendant  during  his  life,  and 
.  alfo  a  grant  thereof  from-  the  King  to  Dougall  (for  his 
life)  from  the  determination  of  the  eftate  fo  to  be  granted 
to  the  defendant,  and  that  the  defendant  in  confideration 
thereof  mould  pay  the  plaintiff  2500/.  on  the  29th  of  Sep- 
Umber  1730  with  lawful  intereft  for  the  fame  from  the 
28th  of  September  1728^  and  for  fecuring  payment  there- 
of mould  by  his  writing  obligatory  to  be  fealed  with 
his  feal  and  to  hezv  date  the  28th  of  September  1728  ac- 
knowledge himfclt  to  be  bound  to  the  plaintiff  in  5000/., 
with  condition  for  the  payment  of  2500/,,  with  fueh  in- 
tereft as  aforcfaid,  and  that  the  faid  Dougall  fhould  pay 
to  the  plaintiff  the  further  fum  of  2500//* 

The 
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"the  defendaat  further  pleads  that  in  performance  of  ijaq,  t. 
the  faid  corrupt  bargain  and  agreement  the  plaintiff  and  v^v-^> 
his  fon  on  the  14th  of  Auguft  2  Geo.  2.  by  deed  under  Huoouu 
their  feals  inrolled  on  the  i$th,  reciting  the  faid  letters  JJJJjf 
patent,  did  and  each  of  them  did  furrender  and  yield  up  bridoi. 
the  Taid  office  drc  and  the  faid  letters  patent  to  be  can- 
celled, which  faid  furrender  the  King  did  then  accept  j 
and  that  the  defendant  in  performance  of  the  faid  corrupt 
agreement,  and  after  the  faid  furrender,  &c,  did  by  the 
faid  deed  now  brought  into  court  become  bound  to  the 
plaintiff  in  manner  and  form  as  by  the  faid  writing 
brought  into  court  is  alleged  with  the  condition  thereun- 
der written.  The  defendant  further  pleads  that  his  pre- 
fem  Majcfty  afterwards,  viz.  on  the  30th  of  September  % 
Gt§.  2.  by  his  letters  patent  under  his  great  fcal,  bearing 
date  on  that  day,  for  himfelf  his  heirs  and  fucceflbrs  gave 
afid  granted  to  the  defendant  the  faid  office  &c  (deferr- 
ing them  as  before)  with  all  .the  fees  profits  &c  there- 
unto belonging,  to  hold  the  fame  to  the  defendant  for 
his  life,  to  be  executed  by  him  or  his  fufficient  deputy  or 
deputies,  in  as  ample  a  manner  as  the  plaintiff  of  any  for- 
mer warden  held  and  enjoyed  the  fame ;  and  that  by  the 
fame  letters  patent  the  office  is  in  the  fame  manner 
granted  to  Dougall  Cutbbert  for  life  after  the  death  or 
other  determination  of  the  eftate  and  intereft  of  the  de- 
fendant therein,  which  Jetters  patent  purfuant  to  a  J>ro- 
▼ifo  therein  were  afterwards  in  the  Michaelmas  term  fol- 
lowing inrolled  in  this  court.  And  the  defendant  avers 
avers  that  the  faid  grant  of  the  faid  offices  and  other  the 
premifes  by  the  faid  letters  patent  made  to  the  defendant' 
and  D$ugall  was  made  to  them  as  aforefaid  by  the  pro- 
curement of  the  plaint  iff  and  according  to  the  faid  corrupt 
bargain  and  agreement ;  whereupon  he  faith  that  the  faid 
writing  in  the  declaration  mentioned  brought  into  court 
roade  as  aforefaid  and  for  the  caufe  aforefaid  is  contrary 
to  the  form  of  the  ftatute,  and  void  in  law ;  and  this  he 
*  ready  to  verify  Arc ;  and  avers  that  the  faid  office  con- 
<*rns  the  execution  of  jufticc,  and  that  the  office  granted 
hy  the  letters  patent  and  the  office  concerning  which  the 
^reement  was  made  with  the  plaintiff  are  the  fame  office 
fcc;,and  fo  prays  ju^gmenj. 

,  The  plaintiff  denpun  generally,  and  the  defendant  joint 
*  demurrer. 

R  a    '  This 
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1740, 1.      This  is  a  cafe  upon  the  ftatute  5  &  6  £/•  6.  *.  16.   On 
v^v^W  the  argument  (a^  ofthiscaufe  two  things  were  infiftcd 
H**^if*  on  **V  l^c  P'a*m'ff t0  ^w  ^at  ^  defendant's  plea  was 
*b7m-    not  good  j 


BftIDGS» 


ift,  That  this  is  not  an  office  within  the  ftatute,  being 
one  of  thofe  that  are  excepted  out  of  it. 

adly,  That  if  it  were  an  office  within  the  ftatute,  jet 
that  the  defendant  hath  not  fet  forth  enough  in  his  pica 
to  bring  his  cafe  within  the  ftatute. 

It  was  admitted  that  this  is  an  office  which  concerns 
the  execution  of  jufttoe,  and  that  therefore  it  is  wkhin 
the  general  words  of  the  ftatutc  5  &  6  Ed.  6.  c.  16. 
againft  buying  and  felling  offices,  on  which  ftatute  this 
queftion  arifes.  Nor  could  this  be  denfed  in  the  argu- 
-  ment,  becaufe  it  is  fcvcral  times  averred  in  the  plea  to  be 
fp,  and  confequcntly  is  confeffed  by  the  general  demur- 
rer. But  what  was  relied  on  by  the  plaintiff*  as  to  this 
firft  point,  is  an  exception  in  the  ad,  which  is  in  thefe 
words  j  fed*  4.  '•  Provided  always  that  this  afifbr  any 
thing  herein  contained  (hall  not  in  any  wife  extend  to  any 
office  or  offices,  whereof  any  perfonor  perfoits  is  or  flwll 
be  feifcdSof  any  cftate  of  inheritance."  And  it  was  i»- 
fifted  that  this  is  an  office  of  inheritance  in  the  crown; 
and  that  though  it  is  granted  only  to  the  defendant  for  life, 
yet  that  the  King  may  grant  it  in  fee  *  that  it  hath  been 
fevcral  times  fo  granted  j  and  that  therefore  it  is  within 
the  exception. 

To  make  out  this  fa&  that  it  is  an  office  of  inheri- 
tance, and  that  it  hath  been  granted  by  the  King  in 
feet  were  cited  the  ftatutc  8&  9/^.3.*.  27. /•  10* 
li  5  3  Ltu.  288,  and  fome  other  books. j  and  to  be 
furc  this  cannot  be  denied.  And  this  muft  be  the 
meaning  (if  there  be  any  meaning )  of  what  is  ftid 
obiter  in  the  cafe  of  Blankard  v.  GaUyy  reported  in  4 
Mod.  215  Arc,  that  no  gaoler^  is  excepted  out  of  this 
ftatutc  but  the  marftu!  of  the  King'*  Bench  and  the 
warden  of  the  Fleet,  the  inheritance  of  which  office* 
was  (I  fuppofe)  at  that  time,  or  at  Icaft  taken  tobeh 
granted- to  a'fubjcfi,  othcrwife  there  was  no  colour 

(«)  This  cafe  was  argued  in  tfce  %i/ttr  terra  preceding  by  B$$tk  Sefjl^ftj 
the  plaintiff  and  J^rSayu  for  the  defendant,  and  a  fccood*  time  in  "tbe  i*» 
term/ 

to 
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10  far  that  they  were  excepted  out  of  the  ftatute  of  Ed*  ,7'^  ,. 
mri  the  Sixth.     That  this  office  may  be  granted  by  the  *  r  /    *r 
King  in  fee  I  admit  t  but  the  que/Hon  is  whether,  it  be-%H©ooim 
ine  now  granted  only  for  life,  it  is  within  the  exception     $*"*? 
of  the  ftatute.     To  prove  that  it  is  cited  for  the  plain-   »»^V 
tiff  the  cafe  of  El/is  v.  Ruddlt,  which  is  reported  three 
or  four  times;  firft  in  zLev.  151.  by  that  name;  three 
tines  in  3  JErMr,  by  the  name  of  Ellis  v.  Audit,  p.  55a, 
and  by  the  name  of  Ellis  v.  Nulfo,  p.  659  and  678.  And 
this  cafe  wasftrongly  relied  on  (and  I  think  it  was  the  only 
one  that  was  cited  for  thitpurpofe)  as  an  authority  in 
point  for  the  piaintiff.     But  this  cafe  is  fo  imperfeflly  re* 
foned  that  it  is  difficult  to  know  what  to  make  of  it.  But, 
if  taken  to  be  as  reported  by  Levintz,  it  is  fo  abfurd  an 
opnkjnthat  I  can  lay  no  weight  at  all  on  it.     The  queftion 
was  concerning  a  demife  for  years  of  the  bailiwick  of  the 
Smr,  and  it  was  there  faid  that  the  inheritance  being  in 
the  King,  though  the  queftion  was  only  concerning  a  leafe 
fer  yean,  it  was  a  cafe  within  the  exception  of  the  fta- 
tute:   but  this  not  appearing  on  the  plea,  the  parties 
were  ordered  to  replead  that  it  might  appear  on  the  record 
that  the  inheritance  was  in  the  crown  :  that  is  all  that  is 
reported  in  that  book  ;  and  I  own  if  I  had  no  further 
light  into  the  cafe,  it  is  an  authority  in  point  for  the  plain- 
tiff.   But  Mr.  Kfblt)  in  his  firft  report  of  it,  though  he 
feldom  enlightens  any  thing,  vet  has  let  me  into  the  know* 
ledge  of  a  matter  which  mignt  poflibly  be  the  foundation 
of  the  opinion  of  the  Court,  or  if  not  I  cannot  conje&ure 
on  what  they  went  ;  for*  he  fays  that  the  bailiwick  of  the 
%*orf  was  in  the  King  as  Duke  of  Lan$afler,  and  if  fo  it  \ 

probably  was  considered  on  the  fame  foot  as  if  the  office 
were  the  inheritance  of  afubjeft  ;  and  in  n.  659.,  where 
he  has  reported  the  opinion  of  the  Court  for  the  plaintiff 
after  a  repleader,  he  fays  that  the  office  w?s  held  not  to 
he  withm  the  ftatute,  becaufe  the  franchife  itfelf  was  in 
fee  in  the  Kin?,  as  parcel  of  the  Duchy  of  l,ancafl$r. 
He  has  reported  the  cafe  again  p.  67Q.,  but  there  it  is  fo 
unintelligibly  reported  that  it  is  impoflible  to  make  any 
thmgof  it.  If  therefore  the  court,  as  it  feems  that  they 
did  by  fobk,  went  on  this  diftinfiion  that  the  office  being 
i*  the  Kin^  as  Duke  of  £aneajrr  it  muft  be  confidered 
°n  the  fame  foot  as  if  the  inheritance  were  in  a  fubjed, 
there  may  be  fome  foundation  for  the  opinion  of  the 
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X74P,  i.  Court.;  but  if  fo,  then  it  is  no  authority  at  all  in  the  pre- 
sent cafe. '  If  the  Court  did  not  go  upon  this,  I  caooot 
help  faying  that  it  is  the  mod  abfurd  opinion  that  ever  «ts 
wnft    given,  and  without  departing  from  common  fenfe  I  can 

puipo*.  Fave  no  regard  to  it.     For  firft  fuch  a  conftru&ion  wouli 
*     almoft  overturn  the  whole  a&,  and  this  is  certainly  male- 
di&a  conftru&io.     For  as  to  moft  of  the  offices  there 
particularly  enumerated,  as  the  auditorftiipand  furvcyor- 
Jhip  of  the  King's  honours  and  caftles,  and  many  otben, 
;  the  inheritance  is  undoubtedly  in  the  King ;  and  it  is  very 

difficult  to  fay  to  what  office*  it  extends,  if  this  confirm 
tion  were  to  take  place  y  to  many  offices  which  greatly 
concern  the  administration  and  execution  of  juftice  I  ai 
fure  it  would  not.  Befides  this  conftru&ion  is  contrarj 
to  common  fenfe  and  the  known  rules  of  all  exceptions; 
'for  no  one  can  be  excepted  out  of  a  ftatute  that  is  no* 
within  the  general  words  of  the  ftatute.  Now,  accord- 
ing to  this  conftru&ion,  the  King,  if  the  inheritance  be 
in  hfm,  is  a  perfon  mentioned  in  the  exception.  But 
that  cannot  be  -f  becaufe  to  be  fure  there  is  no  forfeiture 
upon  the  crown  ;  for  the  £ing  is  not  within  any  ftatute 
unlefs  particularly  named,  nor  can  he  forfeit  any  thing, 
por  can  he  be  fuppofed  to  be.  guilty  of  any  corruption 
or  miibehaviour.  This  exception  therefore  only  means 
where  the  inheritance  is  in  a  fubje£k.  I  (hall  therefore 
fay  no  more  upon  this,  the  conftru&ion  infifted  on  being 
to  contrary  to  the  plain  intent  of  the  ftatute,  and  there 
being  onjy  this  irapcrfe&  cafe  to  fupport  it. 

In  the  cafe  of  Sir  Af  Ingram  dated  in  Co.  Lit*  234-41 
and  cited  in  Cro.  Jae.  386,  and  in  Hob.  75,  as  an  undoubt- 
ed authority,  this  notion  was  never  thought  of.  That 
was  the  cafe  of  the  cofferer  of  the  King's  Jioufe,  of 
'  which  Sir  Robert  Vernon  was  poffeffed  by  grant  from  the 
crown,  who  agreed  with  Sir  A.  Ingram  for  a  Aim' of  mo- 
hey  to  fur  render  his  office  to  the  King  U  tie  intuit  tb*t 
ibt  King  might  grant  it  to  Sir  J.  Ingram,  which  was  done* 
accordingly.  '  The  cafe  was  referred  to  the  Chancellor 
and  feveral  of  the  jufticcs,  who  unanimously  determined 
that  that  cafe  was  within  the  ftatute  of  Edward  the  Sixth ; 
amd  Sir  A.  Ingram  loft  his  office,  and  they  held  (as  q>y 
£ord  Coh  fays)  that  all  promifes  bonds  and  aflurances 
ativen  for  thefc  purpofes  were  made  void  by  the  a£* 
V<        ':      •        .    ■;      l     •  ■•-•      >■   ■     '     '        And 
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And  this  is  a  cafe  jrery  like  the  prcfcnt,  as  I  (hall  take  1740,  1. 
nocise  by  and  by,  only  the  pfefent  is  a  little  ftronger  ;  v^v**^ 
here  being  not  only  an  intent  jbut  a  procurement  exprefsly  Huoo i»t 
alleged  jnd  confeflfed.  ££? 


As  to  the  feoond   point,  that  there  is  not  fufficient 
matter  fet  forth  in  the  defendant's  plea  to  bring  the  cafe 
within  the  ftatute  ;    feveral  cafes  like  wife  were  cited, 
which  I  (hall  not  repeat  becaufe  we  admit  them  all,  ex- 
cept the  cafe  in  Pm  4  Him.  7.  fl.  9.,  which  is  fo  abfurd 
that  it  cannot  be  law.    They  only  prove  that  when  a  man 
wiB  take  advantage  of  a  (tatute,  he  mud  fet  forth  fo  much 
likiplea  as  to  (hew  that  the  cafe  is  within  the  (tatute, 
vakhatertainly  true.     And  we  can  by  no  means  agree 
whfr  my  Brother  Agar  that  to  fay  in  general,  that  it  was 
comply  and  contrary  to  the  form  of  the  ftatute  agreed, 
is  /bfiaat :  but  it  mud  be  particularly  (hewn  that  thi? 
i?  fidiao  agreement  as  the  ftatute  has  declared  void. 

We  therefore  admit  the  rule  of  law :  but  the  queftion 

*  only  on  the  fad,  whether  this  fufficiently  appears  on 
this  pica  or  not.  In  order  to  this  it  will  be  proper  to  take 
notice  what  are  the  words  of  the  ftatute  which  are  infilled 
on,  and  which  it  is  that  is  fet  forth  in  the  plea.  The. 
words  of  the  ftatute  (amongft  others)  are  thefe j  "  If 
*nv  perfon  or  perfbns  (hall  bargain  or  fell  any  office  or 
offices  or  deputation  of  any  office  or  offices,  or  any  part 
or  parcel  of  them,  or  receive,  have,  or  take  any  money 
fcc  or  reward  or  any  other  profit  diredly  or  indire&ly, 
°r  take  any  promife,  agreement  covenant  bond  or  affur- 
ancc  to  receive  or  have  any  money  fee  reward  or  other 
profit  dire&Iy  or  indiredly  for  any  office,  or  offices  oVc, 
orto^be  intent  that  any  perfon  (hould  have  exerpife  or 
*njoy  any  office  or  offices  &c,  which  office  or  offices  &c 
AaN  in  anywife  touch  or  concern  the  administration  or 
flecutipo  of  juftice,  (and  then  it  mentions  feveral  offices 

*  ^particular)  all  and  every  fuch  bargains  fales  promifes 
bonds  agreements  covenants  and  afltirances  as  are  before 
specified  (hall  be  void."  It  is  admitted  that  this  office 
touchesand  concerns  the  execution  of  juftice  :  it  is  ex- 
prefsly alledgcd  that  it  was  agreed  between  the  plaintiff 
and  the  defendant  that  the  bond  in  queftion  (hould  be  given 
35  a  coofidcration  that  the  plaintiff  and  his  fon  (hould  fur- 
iflritr  their  intercft  and  eftate  in  this  office  for  the  intent 

and 
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i740»  «•  an<*  PurPofe  that  the  plaintiff  fitould  procure  a  grant  of 
<*■  »  mi  the  fame  to  be  made  to  the  defendant  -for  hi*  lite  \  tHit 
this  bond  was  accordingly  given  for  the  confidentioa 
aforefaid ;  that  the  plaintiff  and  his  fon  furrendernjl  their 
cftate  and  intereft  in  the  office  according  to  their  agree- 
.  ment ;  that  the  office  thereupon  was  granted  to  the  de- 
fendant j  and  that  fuch  grant  was  made  to  him  by  the 
procurement  of  the  plaintiff  and  according  to  the  faid  cor- 
rupt  agreement :  and  all  this  is  confeffed  by  the  plaintiff's 
demurrer*  if  the  office  had  been  only  furrendcredfcj 
the  plaintiff  to  the  intent  that  the  defendant  might  have 
the  office,  and  the  plea  had  faid  nothing  more,  it  had 
been  within  the  exprefc  words  of  the  ftatute  ;  and  the 
cafe  of  Sir  A*  Ingram  before  mentioned,  which  goes  fo 
farther,  is  an  exprefs  authority  in  point  to  this  purpofe. 
But  the  prefent  cafe  goes  farther  \  and  it  is  alleged  alfo 
that  the  plaintiff  was  to  procure  a  grant  of  the  office  to 
the  defendant,  and  that  he  did  procure  it  accordingly, 
fo  that  I  think  there  can  be  no  doubt  but  he  has  brought 
his  cafe  within  the  exprefs  words  of  the  ftatute* 

We  are  therefore  all  of  opinion  that  neither  of  the  ob- 
jections taken  by  the  plaintiff  is  of  any  weight,  and  that 
judgment  mull  be  given  for  the  defendant  (a).n 

(*)  See  tjie  cafe  of  Lqni  v.  Paim*.  ptff  Trim.  18  6V  rg  Ge$.  a,  and  *» 
cafes  there  referred  to. 

George  Johnson  agamft  John  Wilson. 

T'  c  t  '5       ^^  opinion  of  the  Court  was  thus  delivered  by 

juneni.  W\lUt%  Lord  Chief  Jufticc.  "Covenant.  It  comes 
Several  te-  ©n  upon  a  motion  in  arreft  of  judgment  after  a  verdifi. 
mms  in  and  has  t  been  fpoken  to  fcveral  times  by  Burnett  Ssrjf. 
wiSn^o  and -P^T  Scrjt.  for  the  plaintiff  and  BntU  Scrjt.  for 
mike  par*    ?he  defendant. 

tition  of  their  ! 

land,  covenanted  by  deed  to  pay  their  refpeaive  (ham  of  the  furvey  and  aBotiuerti,  «**  f 
abide  by  the  award  of  certain  arbitrators  at  fo  the  allotment! ;  the  arbitrator!  allotted  the  whole 
in  (everalty  but  did  not  d'irca  any  dcedt  of  conveyance  to  be  erfecnted  t»  veil  the  ettotmeoU 
in  the  refpeaive  ownen  ;— held  that  for  that  dcfc&  the  award  wa»  bad*  and  tbtti»#'awn 
could  be  maintained  on  the  covenant  for  not  performing  die  award,  though  the  covenant0" 
were  refpecrively  liable  on  the  covenant  for  non-payment  of  the  expence  of  the  fnrrey  &c  &c 

—No  partition  of  land  can  now  be  made  without  deed. 

—Where  fcvcral  perfons  covenant  feverally  in  refpea  of  a  joint  interefL  the  covenant »  j** 
notwithstanding  the  word*  enm  qnolibet  eornm.  

7  Mod.  345.  oa.  ed.  16  Vim  Abr.  an.  pi.  8.  not.  S.  C.  . 
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The  aftion  w€$  founded  on  a  deed  dated  the  24th  of   1741. 
Fthrwary  1737  made  between  the  plaintiff  and  the  defend-  *■■-*■  ■* 
ant  and  feveral  others  for  the  partition  of  a  certain  undi*  3***%? 
▼ided  piece  of  paftbre  ground  lying  in  Siat$n  Contain  the  \£Z*m. 
county  of  Durham,  which  deed  recites  that  the  common 
paftureor  parcel  of  ground  in  the  townfhip  of  Seaton  Ca- 
rm  known  by  the  name  of  the  Marjh  and  &7r#*l  or  IVar* 
m  then  lay  in  common  and  undivided  to  the  iofsand  pre- 
judice of  the  owners  thereof,  and  that  for  remedying  the 
faid  inconvenience  the  feveral  owners  thereof,  to  wit,  the 
plaintiff  the  defendant  and  twelve  others  therein  named 
had  agreed  that  a  partition  and  divifion  fhould  be  made  of 
all  fuch  part  of  the  faid  undivided  premifes  as  the  com- 
m'&oners  or  arbitrators  in  fuch  deed  named  or  the  furvt* 
tots o( them  fhould  think  fit ;  and  alfo  recites  (inter  alia) 
that  the  feveral  owners  had  lately  laid  out  feveral  Aims  of 
moocy  in  proportion  to  their  feveral  eftates  and  interefts 
in  railing  and  making  a  fence  and  bank  for  keeping  out  the 
fea  water,  which  bank  was  agreed  to  be  fupported  and 
kept  op  by  the  feveral  owners  of  the  faid  undivided  pre- 
mifts  in  proportion  to  their  refpe&ive  eftates  and  inter- 
elb; and  it  was  thereby  covenanted  and  agreed  between 
them  feverally,  and  not  jointly^  npr  one  tor  another  or 
for  the  afits  of  another  or  them,  but  each  and  every  of 
them  for  his  and  their  own  afifcs  only,  that  they  would  fe- 
verally fubmit  ({and  to  abide  and  perform  fuch  award  or- 
derand  judgment  for  dividing  &c.  the  faid  undivided  piece 
of  ground  according  to  their  refpeftive  interefts  as  five 
perfons  therein  named  or  the  furvivors  of  them  fhould 
make  and  award,  fo  as  fuch  award  fhould  be  declared 
and  put  in  writing  indented  under  their  hands  and  feals  on 
or  before  the  firft  of  Ofloltir  next  enfutng  the  date  of  the 
faid  deed;  and  that  they  would  coofent  and  agree  unto, 
all  and  every  lawful  and  renfonpbfe  ad  matter  and  thing 
*hich  by  the  faid  arbitrators  or  the  furyivors  of  them 
ftould  be  thought  fit  and  ncc^fTary  towards  the  perfecting 
and  completing  of  the  faid  intended  divifion  in  refpeft  to 
the  parts  and  proportions  wfyich  each  of  the  faid  owner* 
would  have  and  enjoy,  and  alfo  touching  and  concerning 
jhc  hedges  ditches  fences  &cf  and  by  whom  the  fame 
would  be  repaired  Arc  j  and  they  further  covenanted  fe- 
irately  lee  (as  before)  that  the  parts  and  portions  fct 
JJ*  ty  the  arbitrators  of  the   faid  undivided  premifes 
fcould  be  held  and  enjoyed  as  fct  ,out  by  the  refpeftnre 

owners 
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1 741.  owners  in  fevcralty,  and  that  the  (aid  owner*  Humid  pay 
^  ■v.u  their  foil  and  rateable  parts  and  proportions  of  all  fuph 
Johmo*  fums  as  had  been  expended  or  fliould  be  expended  for  qr 
yffhuafL  concerning  fur veying*  and  allotting  the  premifes  or  com- 
pleting and  confirming  the  faid  award  or  maintaining  and 
{defending  the  faid  divifion,  all  which  Aims  fliould  be  paid 
from  time  to  time  into  the  hands  of  Jtftpb  Crtggs  Ni- 
cholas John/on  and  Gtorge  Johnfon  (the  plaintiff)  or  foroe 
or  one  of  them  ;  and  it  was  likewife  agreed  by  the  hid 
deed  that  the  fqid  fence  or  fea  bank  lately  ereQed  Md 
be  by  the  faid  arbitrators  confirmed  to  be  repaired  wd 
kept  up  at  the  charges  of  the  faid  refpe£tive  owners  and 
their  heirs  in  proportion  to  their  refpe&ive  eftate*  and 
jntererts  in  the  faid  undivided  premifes ;  find  for  the  per- 
formance of  the  covenants  in  the  faid  deed  they  fipverallj 
bound  themfelves  their  heirs  ,&c.  to  each  other  in  the 
penal  fum  of  300/. 

The  declaration  then  fet  forth  an  award  in  writing  in- 
dented, made  by  the  arbitrators  under  their  hands  aod 
feals  on  the  29th  of  Septembtr  17389"  by  which  they  al- 
lotted feveral  parts  of  the  faid  undivided  piece  of  ground 
tothp  fevenil  owners  thereof,  and  (inter  alia)  they  al- 
lotted to  the  defendant  Jojhua  Wlut(hcad  and.Ifaifl 
JVtemes  their  heirs  and  affigns  in  full  fatisfa&ion  of  their 
eftates  and  interefls  in  the  faid  undivided  premifes  twen- 
ty-two acres  of  ground,  bpunded  as  is  defcribed  in  the 
award  and  declaration ;  and  thefe  three  are  ordered  by 
the  faid  award  to  maintain  in  refped  of  their  faid  allot- 
ment all  that  fence  on  the  north  fide  thereof  dividing  the 
fame  from  the  allotment  of  Ann$  H*lt%  and  all  that  wail 
or  fence  dividing  the  fame  from  the  faid  old  fea  banks  to- 
wards the  eaft.  By  the  faid  award  there  is  (allotted  to 
Thomas  Lachnby,  another  of  the  owners,  five  acres  Jbr 
liis  fhare,  bounded  as  is  therein  defpribed  and  fituated 
without  the  faid  new  fence  or  fea  bank  $  and  the  arbitra- 
tors awarded  that  the  faid  Thomas  Lackfahy  his  heirs  and 
pfligns  fhould  for  ever  afterwards  be  acquitted  and  dis- 
charged from  all  charges  and  reparations  for  of  about  the 
-  laid  new  fence  or  fea  bank,  any  agreement  entered  (nto 
to  the  contrary  thereof  in  any  wife  notwithftanding*  *n<* 
that  the  hid+Tbomas  Lachnby  fhould  with  all  convenient 
fbced  hedge  off  his  faid  allotment  &c  from  the  tc&  of 
the  premifes.  And  by  the  faid  award  were  allotted  to  the 
plaintiff.  G$arg$  Jobnfo*,  thirteen  acres,  bounded  as  ?! 
T*'  '      N  •      •  thcrem 
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therein  defcribcd,  in  full  fatisfadion  of  his  (hare  of  the     1741. 
faid  undivided  premifes.     And  the  faid  arbitrators  fur- 
ther awarded  that  the  faid  new  fence  or  fea  bank  .fhould 
with  all  convenient  fpeed  be  fufficiently  repaired  &c,  and 
not  only  the  charges  and  expences  of  working  and  finirtiT 
ing  the  fame  &c  but  likewife  the  charges  and  expences  of 
repairing  and  maintaining  the  faid  new  fea  bank  cVc  from 
time  to  time  ihould  for  ever  afterwards  be  paid  and  difr 
charged  by  the  faid  fevcral  parties  to  the  faid  deed  (other 
than  and  except  the  faid  Thomas  Lacktnby  &c)  according 
to  their  refpefkive  eftates  and  interefts,  and  that  the  repa- 
ration of  the  faid  bank  &cfrom  cime  to  lime  fhould  be 
Mttothe  management  and  difcretion  of  the  faid  Jofopb 
Cr*n$  Nicholas  John/on  and  Katbtrint  Jobnfon,  three  of " 
the  ovaers,  and  their  heirs  or  any  two  of  them*  And  the 
arbitrators  ordered  that  the  rcfidue  of  the  faid  common 
fhould  from  time  to  time  be  held  and  enjoyed  in  common 
by  a/1  the  parties  to  the  faid  deed  (other  than  the  faid 
Thomas  Lackenhy)  according  to  their  refpe&ive  eftates 
and  irtereib  therein.     And  laftly  they  awarded  that  the 
faid  parties  fhould  from  time  to  time  on  requeft  made  by 
tie  hid  Jofopb  Craggs  Nicholas  John/on  and  the  plaintiff, 
orfomc6r  one  of  them,,  well  and  truly  pay  and  contri- 
bute their  rateable  and  proport  jonable  parts  and  (hares  of 
fuch  fums  of  njoney  coils  apd  charges  at  had  .been  ex- 
pended or  ihould  thereafter  be  expended  touching  the 
furveying  allotting  and  fetting  forth  the  premifes,  or 
managing  completing  and  eftablifhing  the  faid  ward  or 
defending  and  maintaining  the  faid  partition,  into  the 
hands  of  the  faid  three  perforis  or  fome  or  one  of  them. 

The  plaintiff  averred  that  he  had  well  and  truly  ob~ 
ferved  and  always  been  ready  to  perform  the  faid  award  ; 
and  afftgned  three  breaches  in  the  defendant, 

ifl,  That  he  and  Jojbua  Whitehoai  md  Ifabol  Wettms 
had  not  nor  had  any  of  them  made  any  hedge  or  fence  to 
divide  the  faid  twenty-two  acres  allotted  to  them,  ac- 
cording to  the  form  and  effed  of  the  faid  award,  but  had 
neglefied  fo  to  do,  contrary  to  the  form  and  effeS  of  the 
bid  covenant  of  the  faid  defendant  fo  made  With  the  faid 
plaintiff  as  aforefaid* 

odly,  That  foon  after  the  making  of  the  faid  award  the 
three  furveyors  did  repair  and  make  the  faid  new  fence  or 


'  fame  amounted  to  a  certain  fum.  to    wit,   to  the  fumof 
J««»«y  84/.   6s. 9    whereof  the  defendant  had    notice  and  was 
y^T^l,  requefted  by  the  faid  three  furveyors  J^fepb  Craggs  Ni- 
cbolas  Jobnfon  and  K.  John/on  to  pay  to  them  his  ihare 
and  proportion  of  the  (aid  charge*  6Vc:.   according  to  his 
eftate  and  intercft  therein,  but  he  did  not  pay  the  fame 
to  them  or  any  of  them  according  to  the  form  and  efied 
of  the  faid  award,  but  refufed  fo  to  do,   contrary  to  the 
-    form  and  effc£fc  of  his  covenant  &c.  1 


3dly,  That  divers  Aims,  amounting   in  the  whole  to  a 
certain  fum,  to  wit,  33/.  6s.  gd*  were  laid  out  and  ex- 
pended touching  and  concerning  the  Purveying  allotting 
and  fetting  forth  the  premifes  and  managing  and  comply- 
ing the  faid  award,  of  which  the  faid  yojkpb  Craggs  Ni- 
cholas John/in  and  the  plaintiff  gave  notice  to  the  defend- 
ant and  requeued  hirn  to  pay  them  his  rateable  and  pro- 
portionable  (hare  of  the  fame,  but  he   did  not  pay  the 
fame  to  them  or  any  of  them  according  to  the  form  and 
effe£k  of  his  faid  covenant  &c,  but  negle&ed  and  refufed 
fb  to  do  contrary  to  the  form  and  efib£t  of  the  covenant; 
and  the  faid  defendant,  though  often  requeued,  had  not 
kept  his  covenant  with  the  plaintiff,  but  had  denied  and 
ftill  did  deny  to  keep  the  fame,  by  which  he  (aid  that  he 
was  injured  and  had  damage  to  the  value  of  100/. 

The  defendant  let  judgment  go  by  default,  and  a  writ 
of  inquiry  was  executed  in  Northumberland,  where  thp 
aftion  was  brought ;  and  the  jury  found  damages  for  the 
plaintiff  on  the  firft  breach  io<f,  on  the  fecondi^*,  fwd 
on  the  third  id.f  and  found  40;.  cofts. 

It  was  infilled  in  arreft  of  judgment  1 

Firft,  That  the  award  was  void,  and  that  therefore 
the  covenants  to  perform  it  mud  be  void  too  ; 

Secondly,  That  the  covenants  were  joint,  and  that 
therefore  all  the  parties  to  the  deed  ought  to  htvejpined 
in  the  aftion. 

As  to  the  firft  5  it  was  agreed  by  the  Court  that  if  the 
award  were  void  the  covenants  to  perform  it  were  void 
$00.    As  if  a  bond  be  entered  into  to  perform  the  cove- 

nants 


nants  in  a  leafe,  if  the  leafe  become  void,  the  bond  aftb    xy+i. 
is  void.     And  for  thispurpofo  were  cited  i  Sid.  ZQ^.K^^f^u 
Jrutns  v-  Harriigi\  and  i  Liv* ^Capnburjl  v.Cfytii*  jouva 
(  bur/l  i  both  which  are  cafes  in  point.  w'tw! 

The  principal  queftion  therefore  upon  this  head  is  whe- 
ther the  award  be  void  or  not.     The  objc£kion  to  the 
award  is  that  it  hath  not  direficd  by  what  deeds  the  par- 
tition fliall  be  completed,  and  therefore  it  is  an  imparfeft 
award  ;   to  which  it  has  been  anfwered  that  it  is  in  itfclf  a 
complete  partition,  and  that  it  fufficientlv  veih  the  eftatea 
and  mterefts  in  the  refpe&ive  parties  without  any  farther 
conveyaace;  for  which  purpofe  were  cited  Lit.  Se&. 
244;    &•  I****  166,  169.     But  LittUton  f peaks  only  of 
partners.  The  other  indeed  relates  to  tenants  in  common, 
but   is  explained  in/*.  169,  where  the  words  are  thus; 
««   A  partition  by  joint  tenants  is  not  good  without  dqfd, 
but  tenants  in  common  may  make  partition  by  parol,  and 
if  they  execute  the  fame  by  livery  this  is  good  and  fuffi- 
cient  in  law ;  and  therefore  where  the  books  fay  that 
joint  tenants  may  make  partition  without  deed,  it  mod  be 
1  intended  of  tenants  in  common  and  executed  by  livery/* 
And  then  he  goes  on  and  (hews  a  great  difference  between 
:  joint  tenants  tenants  in  common  and  copartners  j  fo  that 
•  the  roles  laid  down  as  to  the  one  do  not  hold  as  to  the 
others.     This  was   before  the  ftatute  29  Car.  2.  when  a    . 
feoffment  might  be  by  parol 5  and  the  livery,  which  is 
r  mentioned,  fuppofes  that  a  feoffment  was  intended,  which  • 
'  would  then  have  been  a  proper  conveyance.    And  therc- 
"  fore,  as  finoe  the  ftatute  of  29  Car.  a*  no  conveyance  can 
"  be  but  by  deed,  a  proper  conveyance  is  now  become  De- 
cenary ;  and  for  this  reafon  the  award  is  incomplete  and 
not  good. 

But  it  was  laid  that  an  award  may  be  good  in  part  and 
bad  in  part  (a) 5  and  fo,  to  be  fure,  it  may :  but  here  the 
;  partition  is  the  fubftance  of  the  award,  and  every  thing 
awarded  to  be  done  depends  on  it.  If  therefore  the  par- 
tition be  not  well  awarded,  the  whole  award  muft  fall, 
or  at  leaft  the  two  firft  breaches  muft  fail,  which  are  both 
founded  on  the  award.  But  the  third  breach  (as  I  (haH 
cake  notice  by  and  by)  is  founded  merely  on  the  covenant 
and  not  at  all  on  the  award. 

(#)  Vid.  CW/cr  v.  fml/tr,  f*p.  * *.  . 

Secondly  j 


WlLttS. 


1 74T.        Secondly;  as  to  the  fecond  objection  that  the  covenant 

i^-v^j  is  joint,  and  that  therefore  the  a&ion  ought  to  have  been 

Jobmos  a  joirjr  a&ion  brought  by  all  the  parties  to  the  deed,    rr  is 

vfflaFL    f°undcd  merely  upon  this  miftake  that  the  parties  10  the 

""*"    deed  |ire  joint  tenants  :  in  which  cafe  it  has  been  always 

holden  that  though  perfons  covenant  feverally  yet  if  rhe 

effete  or  intereft  of  the  covenantors  be  joint  the  covenants 

will  be  joint  nptwithftandine  the  words  cum  quolibet  eo- 

rum.     For  the  wording  of  the  covenants  cannot   make 

that,  which  was  before  joint  (*)>  feveral ;  and  it    is    fo 

etprefsly  holden  in  Sling  fly's  cafe,  5  C#.  1 8  b.  1 9  a  5    and 

in  SH*.  401 ;  Comb.  115  ;  and   1   Sound.  153  5   fo  that 

this  objection  falls  to  the  ground,  the  covenantors   bem? 

undoubtedly  tenants  in  common  and  not  joint  tenants,   and 

the  covenants  being  all  feveral  ( b), 

Bcfides  the  la  ft  breach  is  on  a  covenant  merely  collat- 
eral to  the  cftate  and  rhe  award  ;  for  the  parties  otighr 
to  pay  the  etpence  of  the  award  in  proportions,  Though 
no  awardor  partition  be  made.  Amifo  it  is  like  the  cat* 
of  Nartht&te  and  Undtrhill^  Salk.  199(f),  where  H§it 
Ch.  J.  held  that  a  diflmcJ  fcpa rate  and  independent  cove- 
nant may  be  good,  though  the  eftare  do  not  pafs  by  the 
deed.  Nor  is  this  cafe  liable  to  the  objection  in  the  cafe 
of  Caiman  v.  Shirwynt  Carth*  9;,  that  if  feveral  adtom 
ftiould  be  permitted  the  defendant  might  have  damages 
recovered  agamtl  him  two  or  three  times  for  the  fame 
thing.  For  here  each  man's  part  of  the  eipences  mar 
be  eafily  afcertained,  and  the  plaintiff  will  recover  dama- 
ges for  no  more  than  he  has  been  obliged  to  pav  more 
than  his  fhare  by  the  defendant's  not  paying  his  fhare; 
and  by  the  fmallnefs  of  the  damages  found  it  is  plain  that 
he  hai  recovered  no  more. 

(a)  la  Manftll  \\  Burrtdgw  and  mother,  7  Durmfi  &  Eajf  351,  where  *%* 
feveral  tenants  of  a  farm  agreed  with  the  liiccitdmg  ttnant  to  refer  tcmia  mstteii 
in  difference  refpedin^  the  farm  to  arbitration,  and  jointly  and  fever*lly  promifed 
Id  perform  the  award,  and  the  arbitrator  awarded  each  of  the  two  to  pay  a  cxrt  10 
£om  to  the  third,  it  wai  ho! Jen  that  they  weitjrtwtlj  rcf(xmfrblc  for  the  fum 
awarded  to  be  paid  by  each.  If  klTeet  covenant  joint  I  v  and  feverally  tt  the  be- 
ginirioitof  their  covenants,  all  their  fnbfcquemi  covtnintt  are  joint  aswdl  as  if 
verat,  not  wilhlt  fending  the  intervention  of  covenant!  on  I  he  part  of  the  lei  for. 
1  be  Duke  of  tfirihumbcrfand  v+  Errtngttn.  f  Dtrrxf.  & Eajl  51a, 

{&)  Where  the  covenant  it  joint  and  fevefal,  in  an  aft  ion  araiiwt  one  ooJt  the 
breach  may  be  afligned  in  the  neglect  of  both.     Lift  v,  Mtdgtt^   1  Sir*  eta, 

(0  1  LordJfoj**,  3B&,  S.  C. 

But 


•fittNrrr  teum,  14  & * 5  dao.  11.  c.  p.  *5$ 

But  the  doobt  which  (lock  with  me,  and  was  the  reafon    1741. 
why  Iga?c  no  judgment  when  the  cafe  was  put  into  the  v^-v 
paper,  was  that  the  plaintiff  not  having  averred~that  he  J«*« 
bad  performed  the  covenants  on  his  part  it  did  not  appear  VJ^' 
that  he  had  received  any  damage  by  fhe  defendant's  cot 
teviog  paid  his  (hare  of  the  expence,  becaufc  It  did  not 
appear  that  he  had  paid  any  thing  himfelf :  but  on  Confi- 
dcrationl  think  there  is  no  weight  in  this  objc&ion. 

For  thefe  being  mutual  covenants,  the  rule  is  the  fame 
»in  mutual  promifes,'  that  the  plaintiff  need  not  aver  that 
he  has  performed  his  part,  as  he  mud  have  done  if  the 
one  tad  been  exprefsly  the  confederation  of  the  other  (a). 
But  where  it  is  not  fo,  each  may  maintain  an  adion  for 
the  breach.  And  this  difference  is  fully  eftabltfhed  and 
feukd  in  the  cafe  of  Tborpe  v.  Tb$rpe%  1  Lutw.  249, 
where  a  great  many  cafes  are  cited  for  this  pu^ftfe. 
And  a  the  defendant  has  let  judgment  go  by  default,  and 
t/ie  jury  have  found  fome  damages,  it  mail  be  taken  for 
framed  now  that  the  plaintiff  has  received  damage  by  the 
defendant's  not  paying  his  (hare  of  thefe  expences. 

So  judgment  muft  be  arretted  as  to  the  two  firft 
•onnts(^),  and  judgment  for  the  plaintiff  on  the  third  (c). 

Ij)  Vid.  »t.  to  JLchcrlty  *•  Ptrtun,  fufr  157. 

(')  Breaches ;  there  was  only  one  count. 

W  Mr.  J.  F&rttfcu$A.  was  abfent,  but  he  concurred  in  the  above  opinion. 

HtmKARVER,  Executor  of  B.Karvbr,  againft  rtm.  ,4  & 
Thomas  Jamjjs(*)  **££ 

,irP  June  nth. 

*  HIS  was  an  adion  upon  promtfes  made  by  the  de-inpicadbc 
«4nt  to  the  plaintiff's  teftator }  to  which  the  defendant*  "*£■* 
Pleaded  firft  the  general  iffuc,  and  fecondly  that  the  fc-ff^ST 

ori  f  after  the 

bJlt    **  "***»  'm ordtI  to  ftTt  **  A**016  °*  limitatioo*»  "t  »  oeccflarjr  to  aUcdfe  that 
*jjt  *ii  returned.  - 

^^Sthat  the  party  fucd  out  a  capias,  without  an  original,  n  fuflicienc  Jbr  tfaUpurpofe. 

-n.vca  though  the  capiat  be  returnable  on  a  common  return-day,  and  noton  a  day  certain  * 

^^•uritiionlywidable,  not  void. 

^Mtf.*u0t  ,.;  tod  7  Mtd.  348  ©a.  edS.C;1>ytheBamaof 
^  '•/««#  in  ton  former  and  Corv/r  v.  ./«»#/  in  the  ktter. 

*  ▼oral 
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ltd  the  opinion  of  the  Court  was  now  delivered,  as  fol*    1741. 

Kirvu 

miles,  Lord  Ch.    J.— «  There  is  but  one  caufe  of   *;^ 
lemurrer  afiigned,  but  four  objections  have  been  taken 
X  the  bar. 

1  ft,  That  the  firft  writ  is  not  good,  becaufe  it  is  re- 
turnable on  a  common  return-day,  whereas  it  ought  to 
have  been  on  a  day  certain  ;  fo  all  the  continuances  fall  to 
the  ground. 

adly,  That  the  firft  writ  was  never  returned,  fo  all 
ta  continuances  fall  for  the  fame  reafon. 

*yily,  That  the  capias  is  not  fufficient  ;  that  the  repli- 
catioft  ought  to  have  fet  forth  an  original. 

4tWy,  That  it  does  not  appear  that  the  plaintiff  took* 
out  the  capias  as  executor,  and  fo  this  is  not  within  the 
equity  of  the  flat,  ai  Jac.  1.  c.  16.  f.  4.  (a). 

We  are  all  of  opinion  that  the  plaintiff  cannot  have 
judgment,  though  not  for  the  fame  reafons ;  and  therefore 
Iftall  begin  with  the  third  objection  firft,  in  which  we  are 

ail  agreed. 

3%,  We  are  all  agreed  that  the  capias  is  fufficient, 
without  fctting  forth  the  original ;  it  being  now  the  con- 


|  («)  By  that  curafe  it  it  enacted  that  if  judgment  be  given  for  the  plaintiff  and 
p»m*ed  by  eiror,  or  the  judgment  be  arretted,  or  if  the  defendant  be  outlawed 

I  tad  the  outlawry  be  reverted,  "  in  all  fuch  cafe*  the  party  plaintiff  his  heirs  exe- 
tuton  01  admraithaton,  as  the  cafe  (halt  require,  may  commence  a  new  alt  ion 
orfuiifom  time  to  time  within  ajear  after  fuch  judgment  reverfed  or  fuch 
Wgmtst  given  agtrinft  the  pktintifr  or  outlawry  reverfed,  mod  not  after.'*  But 
snthifl  the  equity  of  that  feciion  the  courts  have  allowed  as  executor  or  adroini- 
foator  within  a  year  after  the  teilator's  or  intelUte's  death  to  renew  a  fuit  corn- 
iced by  the  tcftator  or  inteftate,  i  £»/w  »6o  ;  ffftlctx  v.  Hugiinsy  Fi/zg. 
'/*;  190;  iStr.  906.  Audio  Ltthbridge  v.  Chafmat^  15  Vin.  Abr.  103. 
ami  cited  in  fFillajc  v.  Huggim,  that  indulgence  was  extended  to  fourteen 
noothi  after  the  tntettate's  death.  So  if  there  be  any  delay  in  granting  admini- 
Ristioa  on  account  of  any  fait  rcf pecking  the  will,  the  time1  may  be  extended. 

*  Strangg  po^  jjo  precife  time  indeed  appeara  to  have  been  fixed  :  but  in 
f*fe.  Let  J.  faid  u  I  think  it  (hould  be  in  nature  of  jburneys  accounts,  which 
°*toktag  up  and  pntfuing  of  the  old  a&ion  in  a  reafonabU  time,  which  is  to  be 
dilcufled  by  the  difcretion  of  the  jutiicca,  6  Co.  Sptncer  %  cafe.  And  by  the  fame 
rB»e  I  think  what  »  or  it  not  a  recent  profecution  in  a  cafe  of  this  nature  is  to  be 
primmed  by  the  difcretion  of  the  Court  from  the  circtrmftance*  of  the  cafe : 
p  generally  the  year  in  the  ftatute  it  a  good  direction."— Where  aft  aft  of  per- 
"anjent  for  dividing  and  allotting  knd»direaed  alldifputed  claim*  to  be  tiied  by 

*  tatted  iflue*  and  limited  the  time  for  bringing  fuch  action?  to  fix  month*,  it 
*»  holden  that  an  action  brought  within  the  time  but  which  abated  by  the  death 
*i  7*  defendant  mult  be  revived  againft  the  heir  within  fix  months  afterwerds. 
**1&i.Batt,  Gwp.  738. 

S  ftant 


1741*    "ant  courfe  of  the  Court  to  take  out  a  capias  without  an 
'original.     That  a  latitat  is  fufficicnt  has    been    feverai 
times  determined  in  the  King's  Bench.      It  was  fo  ex- 
prefsly  holden  in  Cnllif$rd  v.  Blandford  (a)9  Cartb*  233, 

J,  and  Dacy  v.  CAimb9  1  Sid.  53, ;  and    in    the   cafe  of 
lolli/ier  v.  Coulfony  P.   9  Geo.  2.  no   where   reported 
(b).     And  yet  that  is  not  the  firft  proceis  ;   for   a  latitat* 
as  much  prefuppofes  a  bill  of  Middlefex  as  a  capias  pre- 
fuppofes an  original.     And  according  to    the    reafon  of 
thefe  cafes  it  was  exprefsly  adjudged   in  this  court  Af. 
3  Geo.   2.   in   Lethbridge  adminiflrator   of  Richards  v. 
Chapman  and  wife  that  a  capias  in  this  court  was  fuffici- 
cnt, without  fetting  out  the  original ;  a  cafe  exaStly  pa- 
rallel to  this,  but  not  to  be  found  on  the   rolls,  it  not 
having  been  brought  in.  1 

4thly,  In  this  like  wife  we  agree  that  the  capias  was  I 
taken  out  by  him  as  executor.  It  is  faid  in  the  beginning 
of  the  declaration  that  the  plaintiff  brings  this  aSion  as 
executor  ;  and  then  it  is  faid  that  the  faid  H.  Karver 
took  out  a  capias  ;  and  it  is  alleged  that  the  capias  was  the 
procefs  in  this  fuit,  in  which  the  defendant  appeared, 
and  on  which  the  plaintiff  declared. 

iff,  As  to  the  firft  point  Mr.  J.  Forte/cut  A.  is  of 
opinion  that^  this  procefs  being  erroneous,  all  the  conti- 
nuances founded  upon  it  are  void.  But  we  three  (c )  are 
of  opinion  that  it  is  only  voidable,  and  not  void ;  and  that 
therefore  if  it  had  been  returned,  it  would  have  fup* 
ported  the  continuances.  That  it  is  voidable,  and  not 
void,  and  that  the  (heriff  is  obliged  to  return  it,  was 
holden  in  Poph.  205. ;  and  that  is  a  ftronger  cafe  than 
this,^becaufe  there  the  capias  was  returnable  on  a  dies 
non  juridicus,  namely,  on  A }ll- Sou/s-Day.  If  therefore 
the  (heriff  had  rcrufned  this  writ,  we  think  it  had  been 
well  enough. 

2dly,  As  to  the  fecond  obje&ion  :  Mr.  J.  Forte/cue 
A.  is  of*  opinion  that  the  writ  need  not  be  returned  \  and 
to  be  fore  it  was  fo  adjudged  in  this  court  in  the  cafe  of 
Kinjey  v  Heyward^  reported  m  1  Lutw.  256  and  260. 
But  even  there  Mr*  J.  BltncQWi  was  of  another  opinion; 

(a)  The  judgment  in  which  eaters  affirmed  in  the  Exchequer-Chamber,  *fl 
erroi  hruught  \   I  LtrdRajm,  ^3+ 
[h)  Since  fcporkd  in  i  Sir    C50. 
{c)  ffiltti  Ld.Ch.J-;  Mr*  J.  R\  Ftrttfw •  and  Mr.  J.  JVM 

tip 
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mi  the  reafon  on  which  the  other  Judges  went  was  that  1741. 
t  did  not  appear  in  that  cafe  whether  the  firft  writ  were  \ 
eturncd  or  not ;  they  faid  they  would  intend  that  it  was 
eturned  unlefs  the  contrary  were  (hewn  on  the  other 
ide.  But  that  cannot  be  intended  in  the  prefent  cafe, 
raufe  it  is  not  even  alleged  that  the  writ  was  ever  de- 
ivered  to  the  iheriff,  and  it  is  exprefsly  alleged  that  the 
heriff  never  returned  it.  And  even  this  refolution  of  this 
Court  though  founded  on  ftrongcr  circum fiances  than  ap- 
pear in  the  prefent  cafe  was  afterwards  rcverfed  in  the 
Court  of  King's  Bench,  where  it  was  exprefsly  holden 
that  the  plaintiff  ought  to  plead  that  he  had  delivered  the 
vrit  to  the  (he riff,  and  that  it  was  returned  (a)  ;  and 
tta  judgment  was  affirmed  in  the  Houfe  of  Lords  on  the 
id  of  May  1702.  There  is  alfo  another  cafe  exaSly  to 
thefimepurpofc  in  1  Lutw.  279,  280,  Brtreton&Ux. 
*•%?;  where  the  fame  judgment  was  given  in  B.  R. 
Wi  and  (as  it  is  faid)  for  the  fame  reafons  as  in  the 
<afc  of  Kinfey  v.  Hayward.  Thefe  cafes  fecm  to  be 
founded  on  the  reafons  given,  and  the  rules  laid  down, 
i"  Spencer's  cafe  6  Co.  10?,  which  though  laid  down  in 
refped  to  journeys  accompts  yet  hold  equally  ftrong  in 
ik  prefent  cafe.  And  it  appears  by  the  cafe  of  Gr$en  v. 
fcwtt,  B.  R.  13  An.  Salt-  421,  which  is  after  both 
tMc  cafes  that  the  method  now  is  to  return  non  eft  in- 
ventus on  the  firft  writ,  and  then  to  continue  (e)  the  rdft 
ty  a  vicecomes  non  mifit  breve. 

S  2  As 

W  See  alfo  Brim  ▼.  Bcttingf*,  %  Ld.  Raym  883 ;  Atwdv.  B*rr.  y 
**■  3 ;  and  Karris  v.  W^lj»r\  6  D.  9 E.  6x  7.  But  wberc  en  aaion  molt 
fought  within  three  month*,  it  is  lufficient  fox  the  plaintiff  to  prove  a  latitat 
fed  oat  within  the  time  and  hit  declaration  within  a  year  afterwards,  without 
6«*»ag  the  writ  returned.  Parfnu  v  At »#.  jD.&E  6. 
*)  Revering  the  judgment  given  in  C  A 

I )  la  BrnvH  v.  Babbinrt$*,  2  Ld  Raym  880.  it  was  holden  ^contrary  to  the 
Q?»ioo  of  Mr  J.  P*<wtU)  mat  an  action  ofaflumpfit  could  not  be  confidered  ana 
^nation  of  an  action  commenced  by  a  writ  of  cjanfum  fregit  fued  out  within 
l'^  fo  *  to  prevent  the  ttatute  of  limitations  attaching.  So  in  Smith  one  flee 
v«w«,  3/)  &E.661.  it  waa  ruled  that  an  attachment  of  privilege  could 
**b*  pleaded  as  a  continuation  of  an  action  commenced  by  the  fame 
FMff  by  a  bill  of  MiddUfex,  to  avoid  the  rtatate  of  limitations.  But 
'''Lord  MiJdktin  v.   Ftrbet^  it  was  decided    that  an  ackion  by  origioal 

:^?W  ty  an  admintitratrix  within  fix  years  after  the  caufe  of  aCrion 
zeroed  would  enable  the  adminiflratrix  aid  her  huiband  (whom  fhe  after- 
*tfd«  married)  to  recover  in  an  action  by  bill  by  both,  notwithrtandiny  a  dcaof 
«j*  dilute  of  limitations.     ••  £r$deriek  Lord  vifcount  Middkfn  v.  Fir  bet  and 

"%  Error  iQ  the  Exchequer-Chamber.    On  the  pleading*  the  ca:c  was  this; 

'**'  aod  EKz*  hi*  wife,  adminiUratrix  of  Jihn  Couchmaker  her  late  huiband, 

pttoteit  bai  in  the  King's  Bench  againft  the/te'endant  (the  plaintitf  in  error) 

*  Qanici Uidont  by  the  intettate.    The  defendant  pleaded  non  aflumpfit  \  find 

Dot) 


i74i.         ^s  t^cre^orc  tnis  matter  has  been  fo  folemnly  deter- 
^^-v-iw'  mined  by  the  Court  of  King's  Bench  upon  a  writ  of  error 
Karvir   from  this  Court,  and  by  the  fuperior  court  of  judicature 
atatnft    tjic  Hoi/fe  of  Lords,  I -think  we  ought  to  acquiefce   in 
jAMt».    tj,efe  determinations,  and  to  give  our  judgment  accord- 
,     ingly,  even  though  we  were  of  a  different  opinion  our- 
selves.    But  I  own,  for  my  own  part,  I  ftiould  have  been 
of  that  opinion,  if  there   were  no   fuch  determinations. 
For  it  is  it  range  to  me  how  a  writ  can  be  continued  that 
was  never  returned.     And  befidcs  it  would  be  greatly  in- 
convenient if  a  plaintiff  might  fue  out  a  writ,  and  keep  it 
in  his  pocket  for  fix  years  together,  of  which  the  defend- 
ant could  not  pofiibly  have  any  notice,  and  then  enter  it 
in  this  manner  and  continue  it  down,  to  avoid  the  ftatute 
of  limitations. 

But  we  are  all,  though  for  different  rcafons,  of  opi- 
nion tl  at  judgment  muff  be  for  the  defendant  (*)." 

nod  aflumpfit  infra  fcx  annos.  The  plaintiffs  replied  that  EHxay  when  a  widow, 
fl*.  on  the  id  of  January  iS  Get.  2.  brought  her  original  writ,  and  before  the  re- 
turn fhe  married  Ferfos,  and  they  recently  afterwards  14th  January  19  Gf.  a. 
exhibited  their  bill  a^ ainft  the  defendant.  The  defendant  rejoined  that  E/i^a 
married  T.  Jelyll,  who  was  alive  on  the  5th  of  June »  the  time  of  1  (Tiling  the  ori- 
ginal. The  plaintiffs  furrcjointd,  and  tendered  an  iii'uc  *,  to  which  the  defendant 
demurred. 

Upon  judgment  given  for  the  plaintiff  in  the  King'sBenchyi)  without  any  ar- 
gument, a  writ  of  error  was  brought  in  the  Exchequer-Chamber  \  where 

F$rd  for  the  plaintiff  in  error  argued  that  the  fuit  was  abated  by  marriage!  the 
voluntary  act  of  the  party.  That  the  llat.  ai  Jac.  1.  c.  16.  f.  4.  was  a  bw  of 
peace  for  the  fecurity  of  property,  and  ought  not  to  be  extended  by  conltrucVion. 
1  Lev.  31.  1  Lutvf.  16 1 ;  6  Co.  9,  10.  Bciidtsefuit  commenced  by  bill  can- 
not be  continued  by  original. 

For  the  defendant*  in  error,  it  was  ii. filled  that  there  was  no  discontinuance. 
That  the  new  fuit  was  brought  within  a  reafonable  time,  namely  within  two 
terms  whereas  it  has  been  holden  that  a  year  is  a  reafonable  time.  Hayward 
v.  Kinfty,  i  Lutio.  256 ;  1  Ld.  Raym.  432 ;  a  InJJ%  476*.  That  the  ilatute 
of  limitations  oueht  not  to  receive  a  literal  but  an  equitable  conttruclion.  1 
S*u*d.  120;  2  Mid.  j  1  ;  and  1  Lev.  31.  As  to  the  commencement  of  the 
fuit  by  o.iginal  and  the  fuit  afterwards  by  bill,  the  rcafon  for  it  is  evident;  then 
the  ddl  ndaojt  was  in  cuflody  of  the  marfhal,  and  being  in  fuch  cultody  the  plaint 
tiff's  could  only  proceed  by  bill.  It  is  alio  oblervablc  that  this  a  fuit  jure  altcxius, 
and  not  :n  jure  proprio. 

fy  the  Cturf.  1  he  rtntute  has  received  a  favourable  conffruclion.  The  fuit 
was  originally  brought  within  the  fix  yeas,  and  the  new  fuit  within  two  term*. 
No  difabihty  can  be  picked  to  an  admimffratix.  And  the  ll-tute  does  not  bar 
the  action,  and  it  only  take*  away  the  remedy.  T.  5  Geo.  2.  It.  R.  Will"* 
v.  lluigins^  P.  Gf.  2.  B.  R.  VJherwd  v.  Nevily  Satk.  454.  And  the 
judgment  of  the  King's  Bench  was  confirmed  by  all  the  Julticcs  and  Baroc?/* 
MS.  Abney  \. 

(«)  Sec  Hickman  v.  Walker •,  M.  1  t  Ge$.  l.fup,  27. 

(1)  *Str.  1241.  S>C.  in  B.  R. 
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1741. 
Percevall  Hutchinson  againft  William     )^Y7s^f 

o  6       J  T.  14  &  i$ 

StURCSS.  G.  a. 

Friday, 

[H.  14  Geo.  II.    Rol.  444.]  J™  ***• 

DEBT  on  a  bond  for  8/.  given  by  the  defendant  to  the^er  the 
plaintiff,  one  of  the  bearers  of  the  virges  of  the  c*^  *  £"  *" 
King's  houfehold,  and  an  officer  and  minifter  of  the  King's  debt  on  bond 
Court  of  his  palace  at  Weflminfltr\  dated  the  2<th  of  **■  be  ,fe! . 

?./.,-„>  oft,  unleltit 

JuiJxlA°*  be  on  a  bond 

for  fecaring 

The  defendant  pleaded  that  the  plaintiff  was  indebted  the  payment 
to  the  defendant  in  10/.  for  work  and  labour  &C,  in  io/.^™0^' 
foi§oods  fold  and  delivered  cVc,  and  in  5/.  for  money  qn€BtVa 
had  and  received  &C,  amounting  in  the  whole  to  the  fum  bail-bond 
of  25L,  which    exceeds  the  debt  of  the   plaintiff,  and«^»?JJ« 
*hich  the  defendant  offered  to  let  off  &Vc  according  to  the  J^  z$*  CT 

fatlltC  &C  —Nor  can 

fuch  a  bond 

The  plaintiff  prayed  that  the  condition  of  the  bond  0*^0/^ 
might  be  inrollcd,  and  then  demurred  to  the  defendant's  palace  court) 
plea.  The  condition  of  the  bond  was  for  the  appearance  ScnbenaT 
of  S.Daniel  before  the  Judges  of  the  King's  Court  of  his  ic.a  c.  ai. 
palace  at  Wefiminfltr  at  the  next  Court  of  the  King  of  his  J°  «■  »&"» 
palace  to  be  holdcn  at  at  Stutbwark  in  the  county  of  Surry  ]j2£uiat 
on  Friday  the  25th  of  July  to  anfwer  T.  Squier  in  a  plea  officer  on  a 
cf  trefpafs  on  the  cafe,  to  his  damage  of  99s.  fing,c  co°- 

This  cafe  was  argued  on  the  7th  of  Ftbruary  1 740  by  bond  aflign- 
Butli  Scrjt.  for  the  plaintiff,  and  Agar  Scrjt.  for  the  dc-  ^™<?  by 
fcndant  j  and  now  thi  opinion  of  the  Court  was  given  as    ™  may 

follows,  by  be  let  off  to 

an  action 

Miles  Lord  Chief  Juftice,    "The  qucftion  is  whe-^7^. 
Aer  ihcfe  debts  which  the  defendant  fets  forth  in  hisfemb.  ; 
P'ea  can  be  fet  off  againfl  the  plaintiff's  demand.     There  tho»gh in 
arc  two  ftatutis  (a)  in  relation  to  this  matter;  and  it  wiil^^J1* 
ta  proper  to  confider  under  which  ftature  this  fall*,  and  the  bond  will 
how  the  determinations  have  already  been  in  the  conflruc-  beconfidcred 
lio«ofthem.  tttvl 

1.79.    s.  c. 
The  words  of  the  firft  ftatutc,  which  is  the  2  Geo.  2.  c. 
W-f-  11.,  are  "  where  there  arc  mutual  debts  between 

(a)  Set  i£*rr.  824  ;  1014,  5  ;   1230  ;  and  4  Burr,  mi, 

th« 
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1741.    the  plaintiff  and  the  defendant,  or  if  either  party  fuc  or 
i.^-v^w  be  fucd  as  executor  or  administrator  where  there  are  mo- 
Hutch-   tuai  debts  between  the  teftaror  or  inteftate  and  either  pai- 
IgTinJl    ty,  onc  debt  vnay  ^  *"ct  againft  the  other,  and  fuch  ma- 
Stuicu.  rer  may  be  given  in  evidence  on  the  general  ifTue  or  plead- 
eci  in  bar  as  the  nature  of  the  cafe  fhal!  require  \*  and  it 
intended  to  be  given  in  evidence,  notice  fhal  I  be  given 
&c.     Upon  the  conftrudion  of  this  ftatute  feveral  quef- 
tions  arofe  before  the  making  of  the  flat.  8  Get.  2.  t.  24; 
lft,  Whether  debts  on  fimple  cootrad  could  be  fet  off 
in  common  cafes  againft  a  debt  on  fpeciahy  ; 

2dly,  If  in  common  cafe,  whether  they  could  where 
an  executor  or  adminiftrator  is  plaintiff  $ 

And  3dly,  Whether  in  the  cafe  of  a  bond  the  penal:/ 
was  to  be  confidered  as  the  debt  &c* 

In  Ktmys  v.  Biffin  in)  Tr.  6  Geo.  2.  in  B.  C.  it  was 
holden  in  the  cafe  tof  an  executor  that  fimple  contraft 
debts  cannot  be  fet  off  againft  debts  on  fpecialties,  fcr 
that  the  debts  muft  be  of  an  equal  nature  j  otherwife  fuch 
a  conftru&ion  might  occafion  a  devaftavit.  I  (hould  have 
been  of  the  fame  opinion  before  the  flat.  8  GV*.  2.9  ^ 
not  for. the  fame  reafon.  For  if  a  ftatute  orders  it  to  be 
fo,  it  will  juftify  the  executor,  and  it  will  be  no  deva/la- 
vit  in  him  ;  and  of  this  opinion  was  Lord  Mardwitke  in 
the  cafe  of  Brown  v.  Hdyoak>  which  I  (hall  mention  bj 
and  by.  The  true  reafon  is  that  this  was  only  fubftttuted 
in  the  room  of  an  adidn,  to  prevent  circuity  or  a  bill  in 
equity.  It  was  therefore  held  that  you  cannot  let  offa 
debr  -barred  by  the  ftatute  of  limitations,  becaufc  you 
cannot  recover  it  by  adion.  This  judgment  was  never 
revcrfed  And  in  the  cafe  of  Joy  v.  Roberts  in  the  Ex- 
chequer M.  6  Geo.  2.  there  was  the  fame  refolufiofl. 
But  in  the  cafe  of  Stephens  v.  Loftyn  (b)  M.  6  Gt:  i- 
this  court  carried  it  farther,  and  held  in  the  cafe  of  an 
a&ion  upon  a*  bond  between  common  perfons  a  debt  upon 
fimple  contract  which  was' pleaded  could  not  be  fet  oft, 
going  upon  this  reafon  thdt  there  ought  to  be  the  fan* 
conftrudion  on  every  part  of  the  aS  :  but  in  this  I  think 
they  were  miftaken  ;  for  where  the  cafes  are  Afferent 
the  conftrudion  ought  to  be  different  too.  And  of  th* 
opinion  were  the  Court  of  King's  Bench,  when  it  came 

l«)  8  Fim.  Air.  561  fit,  50.  (J)  8  Vin.  Air.  561.  f*  l1' 

before 
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Wore  ttierti  on  a  writ  of  "error,  (*),  and  would  have  re*    1741. 
verted  the  judgment  but  for  another  objedion,  the  debt  v  -  v   — $ 
pleaded  being  lefs  than  the  penalty  though  more  than  the  Hvrcaia- 
moncy  due  bv  the  condition  5  and  this  being  a  cafe  before    m'°\ 
the  fat.  8  G/9.  2.  they  held,    and  I  think  very  rightly,  siuaoia. 
that  at  law  the  penalty  muft  be  coniidered  as  the  debt.— 
And  in  the   cafe  of  Brown  v.  Holyoak  (b)  P.  8  Gi$.  2. 
B.  R.  on  a  writ  of  error  out  of  this  court,  the  Court  of 
King's  Bench  reverfed  the  judgment  of  this  Court  which 
had  determined  that  a  debt  on  ftmple  contraft  could  not 
be  fet  off  againft  a  debt  due  for  rent ;  and  I  think  that  the 
judgment  was  rightly  reverfed  for  the  reafons  I  have  al- 
ready mentioned.     In  that  cafe  Lord  Hardwickt  faid  it 
Mould  not  work  a  devastavit,  and  feemed  a  little  to  doubt 
how  it  would  be  in  the  cafe  of  executors.     But  his  doubt 
was  removed  by  the  ftatute  8  Geo.  2.  e.  24.  pafling  juft  at 
that  time.     By  that  ftatute  it  is  ena&ed  that  mutual  debts 
ma/  be  fet  agaioft  each  other  either  by  being  pleaded  or 
given  n  evidence  on  the  general  iffbe,  though  fuch  debt3 
are  deemed  in  law  to  be  of  a  different  nature,  unlcfs  in 
cafes  where  either  of  the  faid  debts  fliall  accrue  by  rea- 
foQ  of  a  penalty  in  the  bond  &c,  in  which  cafe  the  debt 
intended  to   be  fet  off  (hall  be  pleaded  in  bar,  in  which 
plea  it  fliall  be  fhewn  how  much  (c)  is  truly  and  juftly  due 
on  either  fide  ;  and  in  cafe  the  plaintiff  recovers,  judg- 
ment fhall  be  entered  for  no  more  than  is  truly  and  juftly 
due  to  the  plaintiff  after  one  debt  is  fo  fet  off  againft  t|je 
other.    This  ftatutc  has  folved  all  the  difficulties  before 
mentioned. 

But  as  this  is  not  a  bond  with  condition  for  the  payment 
of  money,  we  are  all  of  opinion  that  the  cafe  is  not  within 
this  ftatute,  but  muft  ftand  on  the  ftat.  2  Geo.  2.  For  we 
are  of  opinion  that  the  debts  pleaded  cannot  be  fet  off  in 
the  prefent  cafe,  this  being  a  bail-bond,  and  the  plaintiff 
not  fuing  in  his  own  right  but  in  the  nature j>f_a  truftee 
for  Squier.  If  this  were  ofherwife^  all  bail- bonds  might 
be  defeated.  But  it  might  be  as  well  faid  that  when  a 
man  fues  as  executor  the  defendant  may  fet  off  a  debt  due 

(«)  Vid.Sir  IV.  Ktl.  139;  a  Barnard.  338  \  and  S  Vin.Ahr,  56a.  */.  33. 

\f)  Barnes  a  90  ;  8  Pin.  Abr.  56a.  pi  3a,  and  35  ;  and  Bull.  N.  A  179. 

(f)  The  defendant  in  pleading  a  fe't-oft*,  to  debt  on  bond,  mutt  fet  out  the 
Tom  juttly  due  on  the  bond  ;  and  that  averment  it  traveifeble.  Sjmvfru  *. 
&•*,  }Dmrnf  &  E.6$  j  even  thgtuh  Uid  under  a  videlicet,  Grimmfdv. 
wr»V,  6  2).  0 £  460.  x 

*  from 
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174,1.    from  the  plaintiff  to  the  defendant  in  his  own  right,  (*) 
s^ri^mj  as  that  the  defendant  can  fet  off  in  the  prefent  cafe  ;  *hd 
HuTCBia-  yet  that  is  contrary  not  only  to  common  fenfc  but  alfoto 
**l*mfl    *hc  plain  words  of  the  ftatute.     if  indeed   this  had  been 
StoIqm.  a  Dond  t0  tnc  flieriff  affigned  over  to  the  party  according 
to  the^atute,    we  fliould  have  thought  otherwife,  and 
that  the  penalty  mull  be  confidered  as  the  debt,  this  not 
being  a  cafe  within  the  ftatute  8  Ge$.  2.     But  tbe  bond 
here  being  fued  by  the  officer  himfelf,  we  arc  all  of  opi- 
nion that  the  debt  due  from  the  officer  cannot  be  fet  off, 
and  that  judgment  mud  be  for  the  plaintiff/9 

(a)  Nor.  when  an  executor  fues.  for  4  caufe  of  action  arifing  after  the  tetter's 
death,  can  the  deiendact  ict  off  a  debt  due  to  him  from  the  tcfUtor.  SAifaa 
v  Thempjen,  T.  11  flc  i%~Ge$.  1.  C.  B.fup,  103  •,  and  Tegetmeyer  ana  an- 
ther, executors,  v.  Lqmtej,  T.  1$  G.  3.  J*.  Jc.  The  latter  waa  an  aciMO  of 
covenant  for  rent,  part  oi  which  occame  due  in  the  teftator**  lifetime,  acd 
part  fince  his  death.  The  defendant,  at  the  trial,  before  Lord  Afanxfielditti* 
fittings  alter  Eajier  term  a  5  G  3.,  fet  off  a  debt  due  from  the  teilatortohim. 
and  th-  plaint j  1. 5  were  non-luitcd. 

£rjk  ne  n^oved  for  a  new  trial,  on  the  ground  that  this  could  not  be  fet  off ; 
and  cits.1  KjnUut  aflignee  v  Vrou  h,  Cetvp.  133.  Shipmanv.  Thimpfen  [1) 
Bull.  N.  P.  1 80,  and  KiJvim£t*rt  executor  v.  Steven/en,  which  he  read  from  a 
note  of  Mr.  J  u  it  ice  Y+tex.  ♦»  Atfumpfhas  executor  fa  goods  of  his  tdUta* 
There  were  two  picas \  1  II,  pon  a(Tumpfit •,  adly,  a  fet-otf  far  a  debt  doc  from 
the  ttltator  to  the  defendant.  To  this  the  plaintiff  demurred.  And  ffaUsa, 
inl'upportot  the  demurrer,  infilted  that  the  plea  was  bad,  and  that  the  4t:'t'*m 
could  not  let  of*  a  debt  owing  to  him  by  the  tetUtqr  10  fatisfaction  of  the  prdett 
demand,  as  that  would  be  altering  the  courfe  of  ditlributjon,  and  he  muht  By 
that  mean  be  paid  before  creditors  of  a  faperior  nature.  Mr.  S»  licit  r-  General, 
who  wa*  to  have  argued  on  the  ether  fide,  mentioned  the  ttat.  1  C.ifit 
/.  1 3.  Per  Curiam.  The  pica  is  clearly  had.  This  is  not  an  aaion  for  go*i 
that  were  in  hi*  hands  at  the  tellator's  death,  in  which  cafe  hi-  might  fet-<>ffj  but 
for  goods  he  has  taken  pnfleffion  of  fince  his  death,  in  which  cafe  to  alio*  tfce 
let-oft*  would  be  altering  the  courfe  of  diftribution.  J  ud.  mtnt  foe  the  plaint*"" 
Oeper  (hewed  caufc  againtl  the  rule  :  here  the  executor*  unite  both  their  de- 
mands-, and  this  cafe  differs  from  thofe  cited.  The  br.Uncc  onTy  ought  to  be 
paid.  And  as  to  the  ioconvenience  of  altering  the  couifc  of  admtnillration,  the 
executors  have  put  themfelvcs  in  this  fituaUon. 
,  Erjkine,  who  was  going  to  argue  in  fupport  of  the  rule,  was  Uoppcd  by 

Lord  Mansfield Ch   J  ,  vho  faid  h«  wss  fattened  rathe  point,  on  the  autho- 
rity of  the  cafe  of  Ktfoirgtin  v.  Steve*/**. 

JUle  ablolute. 

(1)  S*f>,  103.  S.  €. 
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William  Warp  againft  William  Creswell.  t.  ,4&  ,5 

G.a. 

TO  replevin  for  taking  fix  boat  oars  at  Crtfwell  Ha-  j^c  1514. 
ven  otherwife  Crefwell  Boat  Landing  in  the  parrihibe  right  of 
tiWtodborn;  fiihi^mthe 

fuisa  right 
common  to 
There  was  an  avowry  that  the  loous  in  quo  was  the  foil  all  the Kjag's 

and  freehold  of  the  defendant,  and  that  the  goods  wcrcfu^K£M 

doing  damage  there  &c,  foreapr£ 

fcription  for 

The  plaintiff  pleaded  in  bar,  firft,  that  E.  Cook  was£^"j^ 
fafed  in  fee  of  one  moiety  of  the  place  in  which  &c,  ondc*rtoiatejl^ 
rim  he  gave  the  plaintiff  licenfe  to  Jay  and  place  the  goods  menu  kbui. 
ihere,  travcrfing  that  the  locus  in  quo  was  the  foil  and16  vi*-^r- 
freehold  of  the  defendant:  pn  which  iffuc  was  taken  and  35*  ' 
foMdfor  the  defendant. 

Secondly,  That  the  locus  in  quo  for  time  immemorial 
hath  been  a  certain  piece  of  waft e  ground  in  the  townfhip 
of  Crefwell  and  parifh  o(  JVoodborn  containing  three  acres 
jjing  contiguous  to  the  fea,  and  that  E.  Cook  was  feifed 
in  fee  of  "  certain  ancient  tenements  confiding  of  divert 
meffuages  and  fevcral  to>  wit  200  acres  of  land  with  the 
appurtenances,"  and  that  he  and  all  thofe  whofe  eft  ate 
he  has  in  the  faid  tenements,  with  the  appurtenances  have 
from  time  immemorial  had  and  been  accuftomed  to  have 
«>r  themfclvcs  and  their  farmers  and  fervants  common 
of  fifhery  with  two  boats  in  the  fea  there  every  year  at 
aU  feafonable  times  of  fifhing  in  the  jear  as  belonging 
and  appertaining  to  the  faid  tenements  with  the  appur- 
tenances, and  to  have  for  themfelves  their  farmers  and  fer- 
v»nts  the  liberty  of  landing  and  putting  on  fliore  their  faid 
mhing-boats  on  the  place  in  which  &c  for  the  neceffary 
ufeof  the  faid  common  of  fifhery;  that  the  plaintiff  as 
uc  fcrvant  of  £  Cook  and  by  his  command  at  the  time  of 
uking  &c.  being  a  feafonable  time  of  fifhing,  with  a  boat 
™ned  in  the  fea  there,  ufiag  the  faid  common  of  fifhery 
™cre,  and  on  that  occafion  at  the  fame  time  of  taking 
«c  landed  and  put  on  fhore  the  faid  fifhing  boat  in  and 
^Ppn  the  place  in  which  &c,  the  faid  fix  boat  oars  then 
k »ng  in  the  faid  boat  and  Dart  of  the  tackle  and  furniture 
were  &Cj  whereupon  ttflh  defendant  of  his  own  wrong 
took  the  faid  boat  oars  frc. 

There 


}  except  that  mftead  of  claiming  the  right  of  fifhery  with 
™air!fl    two  *0ats  r^c  r'&k*  was  t'almtt^  generally   *c  with  their 
CsjuwKLu  boats. 

To  the  two  lad  pleas  there  were  general  demurrers. 

After  two  arguments  at  the  bar,  the  firft  by  Draper 
Serjt.  for  the  defendant  and  Booth  Serjt.  for  the  plaintiff 
on  the  2 1  ft  of  November  173&,  and  the  other  by  Burnett 
Serjt.  for  the  former  and  Prime  King's  Serjt.  for  the 
latter  on  the  16th  of  June  1740,  the  judgment  of  the 
Court  was  delivered,  as  follows,  by 

WllUs,  Lord  Chief  Juftice.  "  It  was  faid  by  the 
counfel  for  the  defendant,  and  not  contradicted  by  the 
counfel  for  the  plaintiff,  that  there  has  been  a  verdift  for 
the  defendant  on  the  firft  plea ;  fo  it  comes  before  the 
Court  only  upon  the  demurrer  to  the  fecond  and  third 
picas. 

To  the  fecond  pica  it  was  objected. 

Firft,  Thai  the  prefcription  was  too  general  and  un- 
certain, being  laid  to  be  appurtenant  to  **  certain  an- 
cienuencments  confifting  of  divers  mefFuagesand  fevcraf, 
to  wit,  two  hundred  acres  of  Jand," 

Secondly t  That  the   prefcription  was  void,  becaufe 

the  plaintiff  infifts  on  his  right  as  a  particular  right  of 

>      common  appurtenant  to  certain  tenements,    whereas  it  is 

a  general  right  for  every  fubjeflt  of  England  to  fifli  in 

the  fea  of  common  right 

Thirdly,  That  the  plaintiff  had  not  brought  his  care 
within  the  prefcription  ;  he  not  having  averred  ihat  the 
boat  in  queftion  was  neccfiary  for  the  enjoyment  of  his 
common  of  fiihery,  or  that  it  was  neccflary  for  that  pur- 
pofe  to  land  it  on  the  place  inqueftion, 

i 

To  the  third  plea  the  fame  objections  were  taken  afld 
two  more, 

Firft,  That  the  prefcription  was  not  laid  for  any  cer- 
tain number  of  boats,  and  therefore  void. 

Secondly,  That  the  prefcription  is  to  Bih  with  tbiir 
faatt,  and  that  the  plaintiff  lias  not  faid  whofe  the  boat 
in  tjueftion  was* 


Cbbsvkli* 
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We  think  that  there  is  famething  in  moft  of  thefe  ob- 
jVftions :  bot  as  we  arc  all  clearly  of  opinion  that  the  fcr 
cond  obje&ion,  which  goes  to  both  pleas,  is  unanfwerable,    W*"L 
I  fhafl  fay  the  lefs  upon  the  reft.  -  *"* 

The  firft  obje&ion  likewife  goes  to  both  pleas.    It 
confiftsof  two  parts  ;  it  is  objefted  iftf  That  "  tene- 
ments" is  too  general  a  word  ;  and  idly,  That  the  pre- 
scription is  only  claimed  in  refpeft  of  certain  ancient  te- 
nements &c,  without  faying  how  many,  or  whether  it  bo 
chimed  for  all  or  for  each  of  them,  and  it  cannot  be 
claimed  jointly  for  feveral.    It  is  faid   that  the  word 
M  tenements'*    is  too    uncertain,    unleft  afcertained  by 
ata  words,  as  the  meffuage  "or  tenement  called  ft* 
Blii  Swan  &c  :   but  we  do  not  rely  upon  that.     The 
oiKct  |trt  of  this  objeftion  feems  to  be  fatal.     In  Bajkct 
v:Lord  Mordant>  Dyer  164.  <r.,  and  Bendl.  74.,  it  was 
rukdthatt  if  a  man,  having  common  in  a  wade  for  one 
luadredfheep  as  appurtenant  to  a  houfe  and  certain  acres 
of  land,  puTehafe  another  meffuage  with  certain  lands 
which  alfo  has  common  in  the  fame  wafte  for  other  one 
hundred  flieep  as  appurtenant,  he  cannot  make  title  in 
pleading  by  prefcription  in  the  entire  for  common  appur- 
tenant to  both  houfes  and  fends  together  for  two  hundred 
fteep,  but  mud  make  two  feveral  titles  and  prefcriptions 
wr  the  two  hundred  iheep.     The  fame  doCtrine  is  laid 
down  in  PtfZw*r  36a.  # 

The  third  objection  which  alfo  applies  to  both  the 
picas,  feems  to  be  fatal.  We  think  it  is  fufficiently  fet  forth 
that  the  boat  was  neceffary  for  fifliing,  but  it  is  not  fuffi- 
ciently (hewn  that  it  was  neceffary  to  land  it  on  the  de- 
fendant's land  O). 

The  firft  objefiton  to  the  third  plea  appears  to  have 
^t  little  weight  \  for  if  a  man  have  a  right  to  fifli,  he 
ma!f  fi&  with  as  many  boats  as  he  pljafes. 

But  the  (econd  obje&ion  to  the  third  plea  feems  to  be 
°» weight,  that  the  plaintiff  fhould  have  fliewn  that  it  was 
a  boat  of  JZ.  Coot  or  his  farmer  or  fervant ;  the  prefcrip- 
*°n  confining  it  to  their  teats  in  this  plea. 

(*)  See  Ptffin  ».  $hflHff**r*  €  Vmrnf.  &EaJ!  648. 

But 
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1741,         But  we  are  all  clearly  of  opinion  on  the  fecond  objcc- 
\J*sr***  tion,  which  equally  applies  to  both  picas,  that  the  ptc- 
Wa»d    fcription  is  void,  becaufe  the  right  claimed  as  annexed® 
*iainfi     ccrtajn  tenements  is  a  general  right  for  all  the  fubje£b<£ 
*  ***WEL    thc  fmgdom  (*).     In  Pell  v.  Timers,  Nay  20,  it  wis 
agreed  "  that  a  man  (hall  not  prefcribe  in  that  which  the 
law   of  common  right  gives."    So  in  Bro.  Abr.  iiu 
*'  prefcription"  pi.  71.     Now  <c  eTery  man  may  fifhin 
the  fea  ot  common  right,"  8  Edw.  4,  19.  a.      In  fVer- 
ren  v.  Matthews,  6  Mod.  6j,  and  Salk.  357,  it  was  holdca 
that  **  every  fubjeft  of  common  right  may  fifh  with 
lawful  nets  in  a  navigable  river  as  well  as  in  the  fea."  So 
is  1  Mod,  105.     And  this*  is  not  merely  the  law  of  this 
country,  but   is  alfo  the  law  of  nations.     Grot,  de  Jurt 
Belli  et  Pads,  b.  2.   c.  3.  /.  9.     And  Bratton,  /.   1.  c. 
\2.f.  6.  fays  Publica  vero  funt  omnia  flumina  ct  portus: 
ldeoque  jus  pifcandi  omnibus  commune  eft  in  portu  et  m 
fluminibus.     This  prefcription  therefore  for  a  right  com- 
rnon  to  all  the  fubje&s  of  the  realm  cannot  be  fupported. 
A  man  might  a$  well  prefcribe  that  he  and  all  thofe 
whofe  eftate  he  has  have  a  right  to  travel  on  the  King'* 
highway  as  appurtenant  to  his  eftate. 

For  thefe  reafons,  as  the  defendant  has  had  a  verdiS 
for  him  on  the  firft  plea,  and  as  we  are  of  opinion  that 
the  plaintiffs  fecond  and  third  pleas  in  bar  are  both  bad, 
judgment  muft  be  for  the  defendant." 

(«)  Sec  Carter  v.  Murc$tt  4  Burr,  116*3  ;  and  the  Mayor  ficc  of  L}**  f- 
Turntr,  4  D.  &E.  437,  and  %  H.  Bi.  Rep.  i6a. 


Tnn.  14  &  Bradford  arainfi  Bryan. 

Wcdad'day 

TbT panics  -L/EBT  on  a  bond  for  50/.  dated  30th  July  1739. 

•having  fub- 

jnauena!n  ^c  defendant  craved  oyer  of  the  bond  and  condition, 
difftrencetoky  which  it  appeared  that  the  bond  was  given  for  the 
arbitration,  performance  of  an  award  to  be  made  by  E.  EeJ' 
touted  Wtt*  of    and  conccrnin5    a"    anions     fuits    &c.    anJ 

Cll  TTKlUCJl 

(except  one)  and  gave  liberty  to  one  of  the  partica  to  profecute  that  matter  if  be  chofe ;  the 
award  w&t  h°ldcn  bad  in  tuto. 
7  Mod.  34°-  «&•  cd.  S.  C. 

demand 
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» 

demands  whatfocver  between  the  faid  parties   fo  as   the     1741. 
faid  award  fhould  be  made  on  or  before  the  8th  of  jfugti/l  \mmm>rm^j 
1759;  and  then  he  pleaded  that  the  arbitrator  did  not  Bradford 
make  any  award  on  or  before  the  8th  of  Auguft.  *gainft 

The  plaintiff  replied  that  the  arbitrator  made  his  award* 
on  the  8th  of  Auguft  1739,  in  which  the  arbitrator 
awarded  that  all  fuits  commenced  or  depending  by  or  be- 
tween the  faid  parties  at  any  time  before  the  30th  of  July 
tbonldceafe ;  that  the  defendant  mould  on  or  before  the 
23d of  OQtber  then  next  pay  to  the  plaiftff  14/.  \6s,  6d. 
in  Ml  of  all  demands,  and  that  the  plaintiff  mould  on  or 
Wore  the  faid  23d  of  Oflober  pay  to  the  defendant  16s. 
61  for  all  tithes  and  Ea/Ier  duties  whatfoever  ("  except 
the  tithes  of  calves,  ii  the  fame  were  tithable,  and  which 
tfeeartorator  excepted  out  of  his  award,  it  being  agreed 
by  the  defendant  by  writing  under  his  hand  and  proved 
kfore  the  arbitrator  that  the  fame  fhould  remain  until  an 
agreement  were  made  with  the  reft  of  the  pariihioners 
whether  the  fame  ought  to  be  paid  or  not")  due  to  him  as 
rc&or  of  the  parifh  of  Cliji  St.  Mary  to  the  30th  of  July  ; 
*ndihatthe  plaintiff  and  defendant  on  receipt  of  the  faid 
feveral  fums  of  14/.  i6x.  6d.  and  \6s.  6d.  fhould  execute 
general  releafcs,  the  one  to  the  other,  of  all  demands 
whatfoever  ("  except  the  faid  tithes  of  calves,  for  which 
the  defendant  was  at  liberty  to  profecutc  if  he  thought 
&*")  The  replication  then  aligned  a  breach,  in  the  non- 
payment of  the  14/.  i6s.6d.  by  the  defendant  to  the  plain- 
tiff on  or  before  the  23d  of  O&ober. 

The  defendant,  after  protefting  that  it  was  not  agreed 
tyhim  &c.  that  the  tithes  of  calves,  or  the  difputc  or 
^eftion  between  him  and  the  plaintiff  relating  thereto, 
Should  be  excepted  out  of  the  award,  demurred  gene^ 
h"/ to  the  replication.  And  the  plaintiff  joined  in  de- 
murrer. 

After  argument  by  Burnett  Scrjt.Jn  fupport  of  the  de- 
murrer and  Agar  Serjr.  contra  on  the  20th  of  June  1 740, 
^opinion of  the  Court  (except  that  of  Mr.  J.  Forte/cue 
4*  who  was  abfent,  and  who  doubted,)  was  now  given  to 
foe  following  effea  by 

.*?'K  Lord  Chief  Juftice.  .  The'e  is  but  one  quef- 
l,°niQ  this  cafe  whether  the  award  be  good  or  not*    And 

.  only 
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1 741  j    only  one  obje&ion   has  be*n  taken  to  it,    that  thotigh 

%--v  — » every  thing  was  fubmitted  to  arbitration,  yet  that  the 

Bradford  awarc|  dOC8  not  determine  ail  matters  in  difpute  between 

jjjf^    the  parties,  becaufe  the  tithes  of  calves  are  excepted, 

and  the  defendant  is  at  liberty  to  go  to  law  for  them  if  he 

thinks  fit. 

The  rule  is  that  where  all  matters  are  fubmitted  aad 
the  fubmiflion  is  conditional,  all  matters  muft  be  deter- 
mined, otherwifc  the  award  is  void,  and  it  cannot  be 
good  in  part  an%bad  in  part  ;  as  where  all  matters  arc 
fubmitted,  and  the  words  fi  at  or  fi  that  the  award  U 
made  0/  the  fremifis  en  (a)  *r  btftrt  fuch  a  day.  It  was 
fo  hofden  in  Cro.  Eliz.  838,  9.  Rtfden  v.  IngUt  \  Cn. 
Jac.  aoo.  Middltton  v.  Wukt.  It  is  only  faid  there  that 
the  arbitrators  need  make  an  award  only  of  fuch  matters 
in  difpute  of  which  they  had  notice  (4)  :  but  that  dif- 
tin&ion  will  not  help  the  prcfent  cafe.  Ormelade  v-  Qh, 
Cro.  Jac.  355  ,  Cockfon  v.  Ogle*  l  Lutw.  550,  554- » 
and  in  many  other  books  :  and  it  is  now  fettled  law.— In 
Cro.  Eliz.  it  is  faid  that  the  words,  fo  as  the  /ami  award 
le  made,  without  de  pracmiflis ;  and  in  1  Lutw.  fo  as  the 
'  faid  award  be  made  $  the  very  fame  words  as  here.  And 
i  am  willing  to  carry  it  as  far  as  it  has  been  earned 
already,  becaufe  were  it  not  for  the  cafes  I  fhould  be  of 
opinion  that  when  all  matters  arc  fubmitted,  though 
without  fuch  condition,  all  matters  muft  be  determined  \ 
becaufe  it  was  plainly  not  the  intent  of  the  parties 
that  fome  matters  only  fhould  be  determined,  and 
that  they    fhould  be  left  at  liberty  to  go  to   law  for 

(a)  The  fubmiffiop  to  an  award  was  on  condition  that  the  award  was  male  t$ 
trlefrre  the  firrt  day  of  Michatlmas  term  ;  the  time  was  afterwards  enkr?«<* 
till  the  firft  day  of  Hilary  term  ;  the  award  was  made  m  the  firtt  day  of  WW 
term,  and  held  good,  the  word  4«  till"  being  for  that  porpofc  incite.  A*|X 
v.  Simmtnds,  3  Br§.  Ch.  Caf.  358. — But  no  aclion  can  be  maintained  oflS? 
arbitration- bond,  if  the  award  be  made  after  the  time  limited  in  the  tpnd  though 
within  the  time  afterwards  enlarged  by  the  confent  of  both  parties.  Bri**  v« 
Gndman,  E.  19  Gt§.  3.  A.  R.  referred  to  in  3  Durnf.  &Eaft  591.  *.*•     . 

(J)  And  therefore  an  award,  made  upon  a  reference  of  «*  all  matters  in  *r 
ftrence  between  the  parties,"  does  not  preclude  one  of  the  parlies  from  fang 
upon  a  caufe  of  a&ion  fubfifting  at  the  time  of  the  reference,  if  fuch  matte? 
were  not  laid  before  the  arbitrator.  Ravte  y.  Farmer,  4  D.  &  £.  14*  *  f^ 
Gdiihtlj  v.Jelttctey  there  referred  to — If  an  arbitrator,  under  a  general  refer- 
ence of  **  all  actions,  controvcrfies,  arid  fuits,"  recite  in  hi?  sward  only  one 
fnit  between  the  parties,  and  determine  that  one,  the  award  is  good,  becaufe  »i 
will  nctbe  intended  that  there  was  any  other.    Hawkins  v.  Cilck*^  1  **rr' 

*77*  ,be 
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he  reft.    Here  the  tithes  of  calves  are  excepted  in  the 
ward,  and  therefore  the  award  is  void. 

Judgment  for  the  defendant.     Brad^d 

Bryan. 

Meriton  againjl  Stevens.  M.i5oea.* 

Tuesday, 

"CRINNER  Serjt.  and  Draper  Serjt.  (hewed  can  fe  a  writ  of  cr- 

^  againft  a  rule  nifi  for  fettingafide  a  fieri  facias  taken  ?*jj.m)t  a 

out  upon  a  final  judgment,  after  interlocutory  judgment  tSSS^SiU 

and  a  writ  of  inquiry  executed.  or  notice  of 

it. 

The  cafe  was  thus;  A  writ  of  error  upon  this  judg-lhtnwtok* 
meat  was  feaied   before  twelve  o'clock  in  the  morning,  *ied  voder 
afterwards  a  fieri  facias  was  fued  out  and  executed  by  the*J\k-.ater 
fteriff  about  five  o'clock  in  the  afternoon.  %  The  writ  of  0oVbefoi* 
error  was  brought  to  the  clerk  of  the  errors  and  allowed  the  diow- 
about  eight  o'clock  in  the  evening,  and  about  the  famc^^jf* 
time  notice  thereof  was  given  to  thq  plaintiff  or  his  attor-  be  m*ft  pnl 
ney.  cecatofdl 

the  good* 

They  cited  a  cafe  in  i  Salt.  321.,  in  which  it  is  faid^*^ 
that  a  writ  of  error  is  a  fuperfedeas  only  from  the  time 
of  the  allowance  j  and  the  cafe  of  Miller  v.  Miller  (a) 
in  Michaelmas  1727,  in  which  (theyfaid)  it  was  deter- 
mined that  a  writ  of  error  being  allowed  before  the  exe- 
cution executed  the  execution  was  irregular,  but  that  hot- 
^ithftanding  even  in  that  cafe  the  fheriff  might  proceed 
to  fell  the  goods  if  taken.     They  relied  alio  upon  the 
order  of  this  Court  made  Michaelmas  28  Car.  2.,  by  which 
]t  is  exprefsly  ordered  that  no  writ  of  error  fliall  be  a  fu- 
perfedeas until  it  is  brought  to  the  clerk  of  the  error 
and  allowed  bjihim.     And  they  infilled  that  the  rcafon  of 
the  thing  likewife  was  with  them  ;  for  if  a  writ  of  error 
^ete  a  fuperfedeas  from  the  time  of  the  fealing  and  be- 
fore allowance  or  notice  a  defendant  might  keep  one  in  his 
pocket  until  the  execution  was  completed,  the  goods  fold, 
flnd  the  money  paid  to  the  plaintiff,  and  then  fet  it  all 
afide  as  irregular,  which  would  be  very  inconvenient  and 
unjuft; 

Jfyin*  Serjt.,  for  making  the  rule  abfohue,  infifted  that 
the  writ  of  error  was  a  fuperfedeas  from  the  fealing,  and 

(a)  Sir  G.  O.  Pr*8.  39. 

for 
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1 71  f .  for  that  purpofe  cited  two  cafes  in  Cro.  Jac.  342,  and  55;; 
^g^r^Godb.  439  ;   1  Ventr.  30  j  3  Z>v.  312 ;  3  Keb.  309;  and 

i!i3r  theaik  of  Gurnellv.  Fowl  (*)  ?r.  2  G*#.  2.,  where  he 
*iiivt~fc  faid  it  was  determined  that  a  writ  of  error  is  a  ftiperfedeas 
from  the  time  of  the  fealing,  though  there  can  be  no 
contempt  in  the  (her iff  until  notice.  And  he  faid  that  the 
fame  was  agreed  to  be  law  in  the  cafe  of  Smith  v.  Hor- 
ner (b)  M  4  Get.  2.  B.  R.  He  like  wife  cited  the  cafe 
of  Spinks  v.  Bird(e)  in  this  court,  P.jo  G.  2-  But  he 
admitted  that,  if  the  flicriff  had  taken  the  goods  before 
the  fealing  of  the  writ,  he  might  have  proceeded  to  the 
fale  of  them  afterwards. 

Mr.  J.  Forte/cue  A.  faid  that  it  was  always  holdentobe 
a  fuperfedeas  from  the  fealing,  and  that  it  had  been  ft 
frequently  adjudged  in  B.  R.  and  in  this  court. 

Mr,  J.  Parker  faid  that  he  believed  that  it  had  been 
fo  holden,  but  that  he  always  thought  that  it  was  wrong; 
and  that  the  true  rule  was  that  it  mould  ftay  proceedings 
from  the  time  of  the  allowance,  but  that  neither  the  ta- 
riff or  the  party  mould  be  in  contempt  until  a£kual  notice. 

Mr.  J.  Burnett  was  of  the  fame  opinion,  and  faid  that 
it  could  not  flay  proceedings  in  this  court  (being  a  writ 
iffuing  out  of  another  court)  until  it  was  delivered  into 
this  court  or  to  the  proper  officer  of  it.' 

I  was  of  the  fame  opinion  as  my  Brothers  Parker  and 
Burnett,  but  took  time  toconfider  of  it,  and  to  look  into 
the  cafes." 

(On  the  28th  of  November  this  cafe  was.  determined.) 

•'  I  this  day,  delivered  the  opinion  of  the  Court  (ab- 
fent  Mr.  J.  Forte/cue  A.)  who  differed  from  us,  m 
adhered  ftrenuoufly  to  the  opinion  that  he  had  give" 
before,  and  gave  me  feveral  cafes  to  fupport  his  op1' 
,nion  that  a  writ  of  error  was  a  fuperfedeas  from  the  time 
of  the  fealing;  but  none  of  his  cafes  (excepr  one  which 
1      1  (hall  take  notice  of  by  and  by  and  of  which  I  con  find 

(-)  Vid.  1  Born* J.  i7tf.  (*)  j|#  3?l,  (r)  p,JI,  to*      I 

no 
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no  report)  when  they  came  to  be  looked  into  at  all  war-     1741. 
ranted  this  notion.     I  therefore  gave  our  opinions  in  the »_    w    _r 
following  manner—-  Miritoi 

mgcdnfi 

Upon  the  cafe  as  before  flated  two  qtfeftions  arife ;        fi«?*«fc 

5prft,  From  what  time  a  writ  of  error  is  a  fuperfedeas  $ 
whether  from  the  time  of  fealing  or  only  from  thg  time 
of  it's  allowance  ; 

Secondly,  How  far  an  execution  taken  oiit  regularly 
Wore  a  writ  of  error  allowed  /hall  be  flayed  by  a  writ  of 
cttw  allowed  afterwards. 

If  a  writ  of  error  be  a  fuperfefleas  from  the  time  of  the 
fcalioy,  then  the  fecond  queftion  will  not  arife  in  the  pre- 
fect cafe,  becaufe  it  is  admitted  that  the  writ  of  error  was  . 
fcalcd  before  the  execution  was  taken  out,  though  not 
allowed  till  afterwards.  But  if  we  fhould  be  of  opinion 
(atwe  are)  that  a  writ  of  error  is  not  a  fuperfedeas  until 
it  is  brought  to  the  cferk  of  the  errors  and  allowed*  then 
the  fecond  que  (lion  will  arife. 

As  to  the  firft  queftion  ;  I  have  looked  into  all  the  cafes 
that  were  cited  to  fupport  the  notion  that  a  writ  of  error  is  . 
a  fuperfedeas  from  the  time  of  the  fealing,  and  am  very 
glad  to  find  that  they  do  hot  at  all  fupport  it  $  becaufe  I 
think  that  it  is  a  mod  abfurd  notion,  and  might  be  attended 
with  great  inconveniences.  Nor  do  I  fee  how  the  hand* 
of  this  Court  ean  be  tied  up  by  a  writ  or  commiflion  i Suing 
out  of  another  court  uritil  it  is  a&ually  notified  to  the  Court 
by  delivering  it  to  the  Chief  Juftice  or  his  clerk  of  the 
errors  according  to  the  prafticeof  the  Court* 

All  the  cafes  cited  before  the  21  Car.  2.-are  cither  no 
authorities  at  all  to  fupport  this  notion,  or  exprefs  autho- 
rities againft  it.  And  the,  only  two  that  I  dan  find  for  it 
are  both  in  the  lame  yea%  vit.  21  Car.  a.,  when  Keeling 
Chief  Juftice  fat  in  that  court,  artd  are  cxprefsly  contra- 
difted  by  two  cafes  in  the  fame  court  25  and  26  Car.  2.— 
%  ^nd  thefe  cafes  feem  to  have  been  the  occafion  of  the 
two  ofders  in  this  court  (and  which  I  (hall  mention  *t 
forge by  and  by)  made  28  Car.  2.  ta  prevent  this  raiftak© 
to  recently  crept  in  from  proceeding  any  farther. 

%*  T  Th* 


1741.        The  two  firft  cafes   which  were  cited  in    the  cafe  of 
1    -w    _*  Spinks  v.  2?;W  in  this  court   (and  which  cafe  I  fhall  take 
Mekiton  notice  of  when  I  come  to   it   in   order    of  time)  were  a 
StivmL   ca^c  M  20  Hen.  6  4.^  and  another  H.  2,  Hen.  7.  12.^/. 
13$  in  neither  of  which  is  there  one  word  to  the  point 
for  which  they  were  cited  :  but  it  was  only  determined  in 
both  of  them  that  when  a  man  is  taken  up  bv  a  capiat  be- 
fore a  writ  of  error,  it  fhaH  not  be  a   fuperfe'deas,  for  it 
comes  too  late  after  the  judgment  is  completely  executed 

The  firft  cafe  cited  upon  ahe  prefent  motion  was  the 
cafe  of  Sir  Cbrijhpber  Hey  dm  v.  Sir  Roger  Godfalve^  Cr$. 
Jac.  342.  P.  12  Jac.  B.R.,  where  it  was  holJcn  by  afl 
the  Judges  (except  Coke)  that  a  writ  of  error  was  a  fupcf 
fedeas  in  itfclf,  but  it  was  not  faid  from  what  time  it  wr* 
fo,  nor  was  that  at  all  the  point  in  que  (lion.  But  the 
queftion  there  only  was  whether  a  writ  of  error  in  parlia- 
ment fnpcrfcdod  an  execution  on  a  judgment  given  in 
B.  R.  on  a  writ  of  error  our  of  B.  C.  after  the  party  hod 
had  a  former  fuperfedeas  on  his  writ  of  error  out  of  JB.  R* 
Two  reafons  were  alleged  againft  it  j  one,  becaufe  a  man 
(hall  not  have  two  fupcrfedcas's,  which  are  two  dilatc- 
ries ;  and  this  notion  was  founded  on  what  is  faid  in  foroc 
of  the  Year-Books  :  the  other  was,  becaufe  the  record 
was  not  removed  out  of  B.  R.%  but  only  the  tranferiptof 
it  fent  to  the  Houfe  of  Lords  :  but  both  thefc  were  over- 
ruled, and  then  follows  the  faying  which  I  have  before 
mentioned. 

It  was  the  fame  point  in  effeft  that  was  in  queftion  Fn  the 
Bifhop  of  Ojffirf*  cafe,  Cro.  Jdc.  534,  35.  P.  17  Jac.u 
\B.  R  ;  where  it  was  likewife  holden  that  a  writ  ot  error 
was  in  judgment  of  law  a  fuperfedeas,  but  not  a  word  was 
faid  from  what  time  it  was  fo  ;  nor  could  that  come  in 
que  ft  ton  there,  becaufe  it  isftated  in  the  cafe  that  tlie  writ 
there  was  delivered  to  the  Chief  Juftice  in  Ireland  before 
the  execution  was  fued  out :  but  the  only  queftion  there 
was  pretty  much  the  fame  as  in  the  former  cafe,  whether 
a  writ  of  error  out  of  B.  R.  in  England  foperfeded  an 
execution  in  Ireland,  becaufe  the  record  is  not  removed 
hither,  but  only  a  tranfeript  fent  over. 

The  cafe  of  the  Earl  of  Pembroke  v.  Bo/foci  in  Godb. 
439.  T.  5  CVrr.  1.  B.  R.  was  thus ;  judgment  inquare  im- 

»        pedir, 


MICHAELMAS  TERM,  15G10.IL    C.P.  275 

pedit,  and  the  fame  term  a  writ  of  error  is  delivered  to     1741; 
the  fame  court  before  a  writ  to  the  Biihop  ;  held  bv  the  ^*v^J 
whole  Coyrt  that  the  writ  of  error  ought  to  be  allowed  M"!™1 
without  any  other  fuperfedeas,  becaufe  it  is  a  fuperfedeas  suvi*». 
in  itfelf.    do  this  likewife  is  no  authority  for  the  purpofe 
for  which  k  was  cited,  becaufe  it  is  faid  that  the  writ  was 
delivered  to  the  Court  before  any  writ  to  the  Biihop. 

In  the  cafe  of  Mercury.  Rule,  Sty.  159.  it  was  only 
holdcn  that  after  a  writ  of  error  received  and  allowed 
the  hands  of  the  Court  are  foreclofed,  fo  that  an  execu- 
tion taken  out  afterwards  is  irregular.  And  in  2  Rol.  Mr. 
492.  [a)  it  is  faid  that  a  writ  of  error  when  allowed  is  a 
tyerfedeas  in  law,  but  the  party  is  not  guilty  of  a  con- 
tempt until  a&ual  notice  (£)•  The  moll  therefore  that 
wfiidin  anv  of  thefc  cafes  is  thai  a  writ  of  error  is  * 
fofirfcieat  from  the  allowance. 

The  firft  cafe  that  1  can  find,  where  it  is  faid  that  a 
writ  of  error  .is  a  fuperfedeas  from  the  fealing  of  it  is  the 
cafe  of  Sir  Robert  Cotton  v.  Daintry,  B.  *.  P*  a  I  Can 
2-  1  Fentr.  30.  The  writ  there  is  faid  to  have  been 
fealcd  an  hour  before  execution  fued  out,  and  held  that  a 
writ  of  error  immediately  on  the  fealing  fereclofes  the 
court ;  fo  ordered  the  money  to  be  brought  into  court, 
but  faid  that  the  flieriff  is  not  in  eontempt  until  notice.—  ' 
But  this  cafe  feems  to  contradifik  itfelf ;  for  if  a  writ  of 
error  be  a  fuperfedeas  from  the  fealing,  the  execution 
erronict  tmanavit,  and  fo  the  money  ought  to  have  been 
returned  to  the  defendant,  and  not  brought  into  court. 

There  is  another  cafe  reported  in  the  fame  year  in  the 
fame  court,  which  is  the  eafe  of  Hughes  v.  Underwood,  * 
M.  2i  Car.  a.,  reported  in  1  Mod.  28.,.  where  it  is  faid 
by  Keeling  Chief  Juftice  that  the  very  fealing  of  a  writ  of 
error  is  a  fuperfedeas  to  the  execution,  and  that  it  was  a 
fuperfedeas  in  that  cafe,  though  the  writ  of  error  was 
Aefc&ive  and.  erroneous,  and  though  the  record  is  not 
removed  thereby. 

Thefe  are  the  only  two  cafes  that  I  can  find  where  this 
do&rine  is  laid  down,   and  both  of  them  when  Keeling 
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. .  Capmv.  4rckerf  i  Burr.  340.  and  Jaqm*  v.  JNUten*    1  Z>.  *  *. 

Ta  Chief 
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174!*    Chief  Juftice   prefided  in  the  court  of  B.  R.9  and  at 

V^v"**Mong  before  the  law  was  halden  to  be  othcrwife  in  th*  , 

Miritoh  rery  court.     For  in  the  cafe  of  Baker  v.  Bulftfi»%\ 

-'  the  plaintiff  in,  error  do  not  (hew  the  writ  to  the  other 
party,  or  get  it  allowed  by  the  clerk  by  indorfing  recipi* 
tur  on  it  within  four  days,  (which  time  is  allowed  by  the 
Court  as  a  convenient  time  for  putting  in  bail)  a  writ  of 
error  is  no  fuperfedeas.  And  the  cafe  of  dgtrs  v.  Lot- 
ball,  in  3  Ket.  308,  9.  P.  26  Car.  a.  is  a  cafe  to  the 
fame  purpofe  ;  for  it  ?s  there  faid  that  a  writ  of  error  j 
before  allowance  or  (hewing  it  to  the  Court  is  no  fuper- 
fedeas. And  there  is  another  cafe  in  3  Keb.  191.  eiaflty 
to  the  fame  effeft. 

In  1  Mod.  112.  P.  26  Car.  2.  B.  R.,  it  is  frrd  by  Halt 
that  formerly  if  execution  were  gone  before  a  writ  of 
error  delivered  or  (hewn  to  the  party,  it  was  not  a  fuper- 
fedeas. And  Wild  faid  that  a  man  mud  not  keep  the 
writ  in  his  pocket,  and  think  that  this  will  ferve.  At 
another  day  Hale  faid  it  (hall  not  be  a  fuperfedeas  unkft 
(hewn  to  the  party,  and  he  mud  not  foreflow  the  time  of 
having  it  allowed  $  for  if  it  be  not  allowed  within  four 
days,  it  is  no  fuperfedeas ;  and  he  faid  that  a  writ  of 
error  taken  out,  if  it  be  not  (hewn  to  the  clerk  of  the 
other  fide  nor  allowed  by  the  Court,  is  no  fuperfedeas  to 
the  execution. 

Aod  in  order  to  prevent  this  notion,  that  a  writ  oferror 
was  a  fuperfedeas  from  the  timp  of  its  fealing,  from  pro- 
ceeding any  farther,  and  to  eftablifli  the  law  in  this  re 
fped,  there  were  two  rules  made  in  the  court  of  B.  G 
very  foon  afterwards,  and  which  remain  unaltered  to  this 
day.  The  firft  was  made  in  5T.  28  Car.  2.,  and  is  figned 
by  Lord  Chief  Juftice  North  only,  in  which  there  arc 
thefe  words  <c  That  all  attornies  do  forthwith  bring  their 
writs  of  error,  by  them  fued  out,  to  the  clerk  of  the 
v  errors  to  be  allowed  according  to  the  ancient  pra&ice  of 

the  Court,  or  in  default  thereof  the  plaintiff's  attoroejr 
in  the  a&ion  is  and  may  be  at  liberty  to  proceed  to  elo- 
cution." The  other  was  made  by  the  whole  Court* 
M.  38  Car:  2.,  and  is  thus,  ■*  ordinatum  eft  quod  omnia 
brevja  de  errore  ihdilate  deliberentur  clerico  crrorum  pro 
tempore  exiftente  ;  quodque  nemo  tenebitur  abftinerc  * 
profccmioifc    executionis    pretexts   alicujds   bfevis  o*c 

errore 
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errore  priafquam   praedi&um  breve  deHberatur  clerico     1741* 
crrorum  &c.  v^-v^/ 

MtKITO* 

Since  the  malting  of  thefe  rules  I  cannot  find  one  cafe  6^£iL 
in  the  books  where  the  former  error  has  been  revived, 
though  the  nation  has  (I  believe)  prevailed  again  of  late 
in  both  courts  without  the  leaft  foundation  either  from 
reafon  or  authority.  I  could  cite  a  multitude  of  cafes  to 
tdabiifh  the  rule  that  I  contend  for,  but  I  fhail  only  men- 
tion fomc  few. 

In  the  cafe  of  Smitb  v.  Cave,  3  Lev.  312.  H.2fP.& 
M.  B.  C.  it  was  holden  that  by  taking  out  a  writ  of  error, 
atttwing  //,  and  giving  bail,  the  hands  of  the  Court  were 
tied  up;  for  in  tfrat  cafe  the  writ  had  been  allowed  and 
M  pot  in  before  the  execution  in  ejeQment  5  and  for 
that  reafon  the  execution  was  fet  afide  and  restitution 
awarded,  but  no  cofts  were  given,  becaufe  it  was  faid 
that  the  plaintiff  was  not  in  contempt  until  a&ual  notice. 

In  the  cafe  of  Perkins  v.  fVoollafion,  Salt.  321.  P.  3 
An.  B.M.  it  was  faid  that  a  writ  of  error  is  a  fuperfedeas 
frm  the  time  of  the  allowance^  and  that  is  notice  of  itfelf : 
but  if  the  defendant  has  notice  before  the  allowance,  it  is 
a  fuperfedeas  from  the  time  of  the  notice.  The  fame 
c&fe  is  reported  in  6  Med.  130.  :  and  it  is  there  faid  by 
the  Court  that  the  opinion  in  fome  books  was  that  a  writ 
<«  error  was  a  fuperfedeas  to  avoid  the  execution  fron* 
the  baling  thereof  though  not  to  punifli  the  officer  till  a 
fuperfedeas  comes,  and  that  ftMe  was  of  this  opinion,  but 
that  the  law  is  now  taken  that  it  is  not  a  fuperfedeas  till 
notice  to  the  plaintiff's  attorney,  afld  that  the  allowance 
thereof  is  fufficicm  notice  ;  and  they  held  that,  if  exe- 
cution be  executed  before  notipe  of  a  writ  of  error,  the 
return  or  perfection  thereof  may  be  afterwards. 

,  The  cafe  of  Mgorfoef  v.  Cbivers,  T.  1 1  Geo.  I.B.&. 
***<>  the  fame  purpofc,  and  is  reported  [n  a  book  called 
Mdtrn  Cafes  in  Law  and  Equity  (a),  primed  byQfiorn, 
!°!  373-  There  on  a  xpotion  to  fet  afid*  an  execution  as 
to&g  executed  after  a  writ  pf  error,  the  cafe  was  thus  ^ 

if)  8  *&*  #3  %  &&  1  Sir.  6&,  S,  C. 

the 
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1 74.1  •     the  writ  of  error  was  allowed  about  two  in  the  afternoon 

V^v**-^and  about  the  fame  time  the  execution  wasfenred;t 

M*"iS*  was  'in^c^  on  ^c  onc  ^c  ^at  tnc  hands' of  the  Conn 

6t*v»m*  wcrc  tied  UP  from  the  allowance,  on  the  other  that  c 

mud  be  from  the  notice  of  the  allowance  \  and  they  held 

that  if  the  plaintiff  in  error  could  (hew  that  the  writ  *as 

fued  out  and  allowed  before  the  execution  taken  out,  h 

rouft  befetafide,  though  the  defendant  in  error  had  no 

notice  of  it. 

1 

I  (hall  mention  no  more  cafes,  though  I  could  cite  many    ! 
to  the  fame  purpofe,  becaufe  (as  I  faid)  'I  can  meet  with. 
no  cafes  to  the  contrary  in  the  books  fince  the  26  Car.  a. 

My  Brother  Fortefeuo  A.  indeed  mentioned  one  anony- 
mous cafe  to  me  which  (he  fays)  was  determined  in  B. 
i?.  M-  1  &  2  Anm\  in  which  (as  he  reported  it  to  me) 
Jt  was  faid  by  Holt  that  a  writ  of  error  is  a  fuperfedeas, 
though  not  allowed  ;  the  party  indeed  fhdll  not  be  in  coo- 
tempt  without  notice,  but  the  mere  taking  out  of  a  writ 
of  error  is  a  fuperfedeas,  fo  that  if  execution  be  taken 
cut  after  a  writ  of  error  is  taken  out  it  mall  be  fct  afide; 
and  this  has  always  been  the  diftindion.  But  as  I  cannot 
find  this  cafe  in  any  of  the  books,  and  as  it  is  contrary  ro 
the  reafdn  of  the  thing  and  fo  many  cafes,  fome  of  them 
coteriiporar'y  with  this,  I  do  not  give  any  credit  to  this 
report*  nor  can  I  believe  that  fo  great  a  man  as  Holt 
would  fay  that  this  has  always  been  the  diftindion,  when 
he  mud  know  that  the  diftindion  had  always  been  other- 
wife,  except  in  the  two  cafes  before  mentioned. 

The  cafe  of  Spinkt  v.  Bird%  which  came  on  before  this 
Court,  i\  10  Geo.  %.  (a)  was  not  dirc&ly  to  this  point, 

but 

(«)  The  following  (hoit  note  (i)  of  that  cafe,  which  appears  to  have  been 
taken  in  court,  is  copied  from  soother  of  I^ord  Chief  Jultice  fF$Ue/%  MSS. 
'Mfy  Uthi  1737.  **  Spinhv.  Bird."  Qodlion  whether  a  fupulcdeas  or  z 
writ  of  error  wilftfupcrftdean  exigent  taken  out  on  a  capiat  ad  fatiffaciendum. 

Parker  Strjt.  for  t&e  defendant.  Error  beforr  the  exigent,  but  allowed  after- 
wards. Error  tefte'd  $th  February  \  exigent  7th  ;  allowance  Sth.  That  writ*  of 
error  fupcrfede  prbcefs  *  Ben.  7.  fo.  12.  pi.  13.  A  perfon  being  taken  in 
execution  before,  the  error  did  not  fvperfede  it.    But,  if  before  execution,  held 

(1)  Sec  alfo  Zarue*  410.  434. 


lea  led,  and  we  itayed  proceedings  upon  it  tor  mat  realon :  n-^v*^ 
and  I  own  that,  being  then  iuft  come  into  the  court,  and  Mkkit** 
it  being  pofuivcly  averred   by  my  Brdthers  Denton  and  gJJJ1^  . 
Forte/cue  that  it  was  an  eftablifhed  rule  that  a  writ  of  error 
was   a  fuperfedeas  from  the  time  of  the  fealing,  I  then 
carte  into  their  opinion  without  further  inquiring  into  it. 
But  upon  looking  into  the  cafes  there  cited,  and  finding 
that  none  of  them,  except  thefe  two  before  mentioned, 
warranted  this  opinion,  and  being  fatisfied  that  it  is  with- 
out the  lead  foundation,  1  do  not  confider  rayfelf  bound 
by  aja  opinion. .which  I  xhen  rather  came  into  than  gave. 

There  is  but  one  thing  more  that  is  neceflary  to  take 
notice  of  upon  this  head,  which  is  that  it  was  faid  that 
this  writ  is  to  be  considered  as  a  commiffion,  and  that 
therefore  it  is  a  fuperfedeas  from  the  time  of  the  fealing, 
as  determining  the'  jurifdi&ioq  of  this  Court  from  the 
time  of  the  fealing,  und  giving  it  to.  the  Court  of  B.  R. 
But  this  notion,  when  considered,  will  be  found  to  have 
as  little  in  it  as  the  other.  For  in  refpeft  to  commtflions, 
it  is  exprefblv  faid  by  Lord  Chief  Juftice  Hale,  in  his 
Plea?  of  tbt  Crown  *  that*  new  commiffion  of  oyer  and 
terminer  does  not  fuperfede  the  former  commiffion  until 
notice,  either  by  ihewing  the  new  commiffion,  by  pror 
clatnation  in  the  country,  or  by  holding  a  feflion  under 
the  new  commiffion.  And  in  his  Hiftorj  of  the  Fleas  of 
the  Crown  t  vol.  2.  fo.  25,  there  are  thefe  words  "  A 
new  commiffion  determines  the  old  ope  by  notice  thereof 

Pfr  Ckr/anr,  that  it  fuperfedes  if.  Lafch.  57.  1  Vi*(r.  155.  Writofaror 
a  fuptned'esj  from  taking  it  out:  bat  the  part)  not  in  Contempt  till  notice.  1 
Ced*.  439  Rajl.  Krtt.  309.  t>.  pi.  7.  an  cxprefs  authority.  The  form  of  all 
fnperfede^**  u  that,  if  the  Ihtrift"  has  not  executed  the  judgment  before  the  re- 
ceipt of  the  fuperfedeas,  the  fheriff  (hall  caafe  all  procefs,  exigent  cVec,  to  ftay, 
•df.  Brey.  378.  Thtf.  Brev.  193.  Cliff  j  En fr.  693,  694.  The  reafon  is, 
that  it  is  in  fufpcufe  whether  judgment  right  or  not.  a  Cr#." 341,  5  j$.  Writ 
of  exigent  injhis  cafe  for  a  fo'u?a£tioo,  and  not  for  appearance.  Said  that  an 
outlawry  if  not  conlidcred  a>  an  execution  *  aniwer,  it  does  not  become  the. 
KingN  proceft -till  after  the  outlawry :  but  then  it  is  the  King's  proceeding,  fo 
»ot  within  the  ftetute. 

ChappU  Scrjt.  admitt  that  a  writ  of  error  ftays  execution,  but  infills  this  it 
not  part  of  the  execution  toough  in  order  to  it.  Writs  of  error  formerly  pleaded 
in  abatement  or  bar :  but  now  the  courfe  otherwtfe,  that  the  party  (hell  proceed 
to  judgment  but  not  to  execution.    8  C§  1 43.    Dr.  Drurft  cafe  }  1  £#/.  Abr\ 

377.    Admitt  the  precedents  are  that  they  ihill  not  proceed  to  outlawry  after 

ejror. 
Ptr  Curiam.    '*  The  rule  for  dif charging  the  fuperfedeas,  fo  far  as  it  relates 

U>  the  exigent,  difcharged.M 

.      •  and 
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1741.     thereof  and  (hewing  it  to  the  new  commtfiotiers  as  to  iff 
v^tft-v*^  thofe  and  thofe  only  to  whom  it  is  (hewn.99 

Mi*  1  to* 

Sw»«.  Whetjier  therefore  a  writ  of  error  be  confidercd  as  1 
writ,  or  a  commiflion,  we  are  all  clearly  of  opinion,  as  to 
the  firft  point,  )hat  it  is  no  fuperfedeas  till  (hewn  to  the 
Court,  or  allowed  by  the  proper  officer  ;  and  that  theft- 
fore  in  the  prefect  cafe  the  fieri  facias  was  well  fuedout, 
and  (fo  far  as  the  iheriff  has  gone},  well  executed. 

.   This  being  our  opinion  on  this  point,  it  becomes  necef-   I 
fary  to  confider  the  fecond  qucftion,  how  far  an  execmi-  J 
on  taken  out  regularly  before  a  writ  of  error  allowed  (hail 
fee  flayed  by  a 'writ  of  error  allowed  afterwards.     If  it 
uere  a  capias,  that  being  a  complete  execution,  it  has 
jbeen  holden  that  a  writ  of  error  comes  too  late  after- 
wards, for  that  the  juderipenr  is  completely  executed, 
and  therefore  the  party  (hall  remain  in  prifon  not  with-  , 
/tending  the  writ  of  error.     And  fo  it  was  held  in  Jft/1  20 
Iff.  6.  4.  and  If.  2  Hi*.  7.  12.  pL  13.  as  I  have  taken  no-    . 
tice  before.     But  £ht.  how  far  this  is  reafonable  finoe  the 
ftatute  3  Jot.  1.  c.  8.  and  16  &c  17  Car.  a.  f.  8.,  in*fuch 
eafes  where  bail  is  actually  put  in  to  anfwer  the  debt  or 
damage*  and  cods  purfuant  to  jhe  direction  of  thofe  Sa- 
lutes, 

In  Cr§.  JSliz.  59  jr.  the  cafe  of  Charter  v.  PrnUr^  H.  40 
£Iiz.  B.  ft.  was  thus  j  a  fieri  facias  was  awarded,  by  vir- 
tue whereof  the  (henff  took  the  defendant's  goods,  and 
before  fale  the  record  was  removed  into  the  Exchequer- 
Chamber  by  writ  of  error,  and  a  fuperfedeas  awarded; 
the  (her iff  returned  a  feizureof  the  goods,  and  that  they 
remained  in  his  hands  pro  defedu  emptor  urn  ;  a  reditu- 
tion  was  prayed,  but  denied  ;  and  it  was  holden  per  tttem 
Curiam  that  a$  the  (henff  had  begun  (<?)  the  execution 
regularly  he  mud  complete  it  as  far  as  he  had  gone ;  and 
a  venditio  ni  exponas  was  awarded  to  perfect  it.  It  is  there 
faid  that  it  was  fo  held  in  the  cafe  of  Sir  Miles  Corbet  r. 
Rookwudy  X.  39  Elix.  B.  R.  though  the  record  was  re- 
moved by  a  writ  of  error.  And  in  Dy.  98.  a,  99.  J.  p. 
f.  M.  there  is  a  cafe  exafily  to  the  fame  purpofe. 

U)  See  alfo  C$tper  v.  Chitty%  \  Black.  Rep,  69  5  and  Rtrl*  ▼.  Dqrtti, 
4  &«*#•£,  41 1,41*. 
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h  Mw  542.  H.  40.  Eliz.  B.  R.  if  the  flieriff  take    1741. 
goods  in  execution  on  a  fi.  fa.,  and  has  thrm  in  his  hands  v^-yp^v 
not  fold,  then  a  fuperfedeas  comes  to  the  fhenff,  yet  he  Merit©* 
fail  not  deliver  the  goods  but  (hall  proceed  to  the  fale  of    «x««>0 
them,  becaufc  the  beginning  of  the  execution  was  before    Ttwtvu 
the  fuperfedeas  delivered,  and  the  execution  being  entire 
fall  not  be  divided. 

hTihp  6.  Toctck  v.  Honyman,  Tr.  44  Eliz.  B.  R.  a 
writ  of  error  and  fuperfedeas  to  the  flieriff  after  "a  fieri  fa- 
cias, he  fliall  proceed  to  the  fale  of  the  goods  which  he^ 
has  before  the  fuperfedeas,  bur  fliall  levy  no  more ;  per 
totam  curiam.     In  1  Vtntr.  255.  in  the  cafe  of  Baktr  v. 
foljlrtdi  before  cited  it  was  held  that  if  before  the  writ 
ofcrror  the  flieriff  returns  fieri  feci  et  non  invent  emp~ 
tores,  the  execution  is  not  to  be  undone.     And  in  t  Sail. 
3«,  323.  in  the  cafe  of  CUrk  v.  Withtrs  it  is  faid  that 
ibe  execution  is  one  entire  thing,  and  is  not  to  be  fupcr- 
tded  after  it  is  begun* 

• 

The  only  caje  to  the  contrary  is  in  2  RoL  Abr.  491. 
fa),  where  it  was  (aid  that  if  the  fuperfedeas  comes  be- 
fore fale,  the  goods  (hall  not  be  fold,  J>ecaufe  (as  it  is 
faid  there)  the  property  is  not  akered  by  the  fale  (b)  j  . 
which  reafon  not  being  a  true  one,  I  give  no  credit  to 
dm  cafe. 

The  cafe  of  Dr.  Dmry  in  8  Co.  143.  a.,  though  not  di- 
rc&lyto  this  point,  may  not  be  improper  to  be  men- 
tioned on  this  occafion  as  it  may  tend  to  illuflrate  the  mat* 
ter.  k  is  there  faid  that  if  an  erroneous  judgment  be 
given,  and  the  flieriff  by  virtue  of  a  fieri  facias  fell  a 
torn,  and  afterwards  the  judgment  is  reverfed,  the  fale 
Bgood  and  only  the  money  is  to  be  reftored,  becaufe  the 
fteriff  was  compelled  to  fell  $  othcrwife  in  the  cafe  of  an 
outlawry,  where  he  is  not  compelled  to  fell,  but  the 
term  is  only  to  be  taken  into  the  King's  hands  ut  de  vero 
valore&c;  for  there  if  the  outlawry  be  reverfed,  the 
party  (hall  be  rcftored  to  his  goods. 

The  form  of  a  fuperfedeas  for  this  purpofe,  as  it  is  in 
Offtdna  Biruium  378,  is  thus,  "  That  it  the  judgment^ 
be  not  executed  before  the  receipt  of  the  fuperfedeas,  the 

M  D.  pi  ;»  (J,)  Seizure,   VKL  %  Rfl  4bt,  491. 

flieriff 
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1 74.1,    flieriff  is  to  ftay  from  executing  any  proeefs  of  execution 

V—- v*^  until  the  writ  of  error  is  determined."     From  w  hence  it 

Mttrros  likewife  appeal's  that  if  the  execution  be  begun  before  1 

mgainfi     writ  of  error  or  fuperfedras' delivered,  the  (heriff  ough 

Stx.esi*.   tQ  proccc(j  i0  complete  the  execution  fo  far  as   he  has 

gone,  but  not  to  proceed  any  farther. 

From  thefe  authorities  and  the  rcafon  of  the  cafe  we 
are  of  opinion  in  the  prcfent  cafe  that  the  fheriff  ought 
to  proceed  to  the  falc  of  the  goods  which  he  hath  already 
levied,  and  to  return  the  money,  into  Court  to  abide  the 
event  of  the  urit  of  error. 

And  we  made  a  rule  accordingly." 


M.isp.a.  JHqvas  Reicnolds  tgmnjt  Simon  Edwards 
Nov"  tlk.  Clerk  and  William  Dillow. 

A.,theown-«  "TRESPASS,  for  that  the  defendants  on  the  ift  of 
£mcwMh  M*J  1739  and  at  divers  times  between  that  day 

inaebfe  and  the  ift  of'O&obir  1740  broke  and  entered  the  plain- 
^do^ng  to  tiff's  clofes  called  Limepit's  hilt  and  Upper  Field  in  the 
FtVcripdve  par»fh  tf  Tugfird  in  Sbrtpjhirc,  and  trod  down  an  1  con- 
right  of  way  fumed  his  grafs  and  corn  there  growing  with  their  feet 
through  B/s  by  walking,  and  other  graft  and  corn  are  up  trod  down 
twauy^Sur  an^  confumed  with  cattle,  and  his  foil  with  the  wheels  of 
ycar»  ago  B. carts  waggons  and  other  carriages  fubverted,  and  his 
lh°PPid  wP  ncc*ges  g  ites  and  fences  there  tncn  cre&ed  and  (landing 
anVmaikt' broke  cut    in  pieces  and  threw  down    &c.      Damage 

new  way       IOOOl. 
which  wai 

fiocc  buT  The  defendants,  to  all  the  trefpafs  (except  breaking  the 
htcly  B.  faid  clofes  and  treading  down  and  confuming  the  grafs 
theFncwUP  tnerc  gro*-jng  w'ri)  their  feet  and  eating  up  &c  the 
way,— in  an  fame  with  cattle,  and  fubverting  the  foil  with  the 
eftion  wheels  of  carts  &o,  and  breaking  &c  one  of  the  faid 
B°a^ainaT   gates)  plead  not  guilty  ;  and  thereupon  an  iffue  is  joined. 

A.  for  goin; 

over  the  new  And  as  to  thefe  trefpafles  they  plead  fpecially  that 
SSn'tbaT  *c  faid  two  clofcs  °^  lhc  **"*   plaintiff  and  one  acre 

A.  couW  not 

juftift  vfing  this  way  as  a  wsy  of  neceiTtty,  but  that  be '  (hruld  either  have  gone  the  old  «j 
and  thrown  down  th*  inclofure,  or  brought  an  aft  ion  againft  B.  for  flopping  up  the  old  way. 
—The  new  way  was  only  a  way  by  fuftcfance  during  the  pleafure  of  both  parties ;  and  a; 
by  flopping  it  up  determined  hit  pleafure. 

of 
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of  land  payxl  of  the  re&ory  of  Tug  ford  aforcfaid,  which    1 741 . 
at  the  rime  when  6Vc  andN  long  before  was  and  (till  is  in  v  ~J    ■-> 
the  occupation  of  the  defendant  Edwards,  time  out  of  R*i°»old§ 
mind  until  about  twenty-fix  years  ago  were  the  fevcral  ed^a'rd* 
parts  of  a  certain  common  field  called  the  Upper  Field  in 
the  faid  parifh,  feveral  parts  of  which  did  belong  to  divers 
pcrfons  as  tenants  and  owners  thereof  about  twenty-fix 
years  laft  pad  when  the  faid  plaintiff  became  tenant  and 
owner  of  all  the  faid  fiel<|,  except  the  faid  acre  parcel  of 
ttafaid  rc&ory,  which  faid  field  for  all  the  time  afore- 
faid  until  the   plaintiff  became  owner  thereof  lay  open 
and  uninclofed  ;  and  further  plead  that  the  faid  acre  is 
and  lime  out  of  mind  Was  parcel  of  the  faid  rc&ory ;  that 
Tmas  Knight  clerk  long  before  the  time  when  &C  was 
and  ftiU  is  rector  of  the  church  ofTugford,  and  was  feifed 
of  the  (aid  acre  with  the  appurtenances  in  his  demefne  as 
of  fee  in  the  right  of  his  church  ;  and  that  all  the  re&ors 
ofrjiefaid  church  time  out  of  mind  until  the  inclofurc  of 
the  faid  field  by  the  faid  plaintiff  had  and  were  accuitom- 
cdtoha?c  for  th'emfelves  their  farmers  and  tenants  of  the 
&id  acre  a  certain  way  from  the  King's  highway  in  Tug* 
/W into  and  through  a  certain  lane  there  called  CoUey 
Mtafaw  Lane,  and  from  thence  into  through  and  over 
that  part  of  the  faid  field  which  lay  next  unto  the  faid  acre 
of  land,  and  from  thence  back  again  to  the  faid  highway, 
f0  go  return  and  pafs  and  to  drive  their  cattle,  waggons, 
^[h  carriages  &c,  every  year  at  all  times  of  the  year  at 
their  will  and  plea fu re,  for  the  convenient  tillage  and  ne- 
ceffary  occupation  cVc  of  the  faid  aprc  of  land  j  and  fur- 
ther plead  that  about  twenty-fix  years  ago  the  plaintiff 
became  tenant  and  owner  of  all' the  fijid  common  field, 
e*ccpt  the  faid  acre,,  and  that  fhortly  after  viz.  about 
twenty-four  years  ago  he  inclofed  the  faid  field  with 
hedges  &c  and  flopped  up  the  faid  way,  and  hath  krpt 
the  fame  (lopped  up  ever  fince,  and  that  before  the  faid 
inclofurc    the    faid  field    lay  open  on    the  north    fide 
d  .rco^  contiguous  to  the  King's  highway  leading  fron* 
Dior's   Ditton   to   Tugford,   commonly   called  Bridg-        v 
*vtb  Road,   and   that  the  plaintiff  foon  after  the  faid 
inclofure  made    a  gateway  or   paffage   from    the    faid 
highway  into  the  faid  field  at  or  near  to  a  place  called  - 
ujntpit's  bole  and  fet  up  a  gate  there  for  a  way  as  well 
*0r  rfte  plaintiff  to  go  return  and  .pafs  and  drive  his  cattle 
VaS?ons  carts  carriages  &c  backwards  and  forwards  from 
f^  faid  highway  into  that  part  of  the  faid  field  called 

Limpifs 
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1741.    Limt fit's  hole  and  from  thence  into  another  part  caW 
■_    w    _r  the  Upper  Field*  and  from  thence  back  again  to  thefci 
rhonoldi  highway,  as  for  a  way  for  the  tenants  and  occupiers  ofta 
n*infl.    faid  acre  of  land  to  go  return  and  pafs  &c  from  th^faii 
ward*.  |1ig>flway  jnto  through  and  over  the  faid  other  part  of  the 
faid  field  called  the  Upper  Field  to  and  into  the  faid  acre, 
and  fiom  thence   back  again  to  the  faid  highway  &c 
j  And  they  further  plead  that  the  way  into  the  faid  acre  a: 

I  the  time  when  Arc  and  at  the  feveral  times  in  the  decfa- 

1  ration  mentioned  from  trje  time  of  inclofing  the  faid  fieli 

was  in  and  through  the  faid  gateway  to  go  return  paf»  fcc, 
which  faid  way  the  faid  Knight  and  all  the  reftors  of  (he 
church  aforefaid  and  their  tenants  and  farmers  of  the  faid 
acre  have  had  and  ufed  and  of  neceffity  ought  to  have  ufc 
And  enjoy  for  the  tillage  cVc  of  the  faid  acre ;  and  further 
:  fay  that  there  is  not  nor  at  the  time  aforefaid  nor  at  any 

!  .  timofince  the  faid  inclofure  was  there  arty  ether  wajtr 

paffhge  left  open  to  the  faid  acre  but  in  and  through  the 
faid  way  into  the  faid  clofe  called  LimtpiCs -bele  &c.  Ana 
they  further  plead  that  the  faid  Knight  beingvfofei fed  be- 
fore the  time  when  &c  viz.  on  the  !2th  of  April  J  757 
demifed  to  the  defendant  Edwards  (inter  alia)  the  faid 
acre  of  land,  to  hold  from  the  25th  of  March  then  lafi 
f  aft  for  one  year  and  fo  from  year  to  year  as  long  as  both 
parties  pleafed  ;  that  by  virtue  thereof  the  defendant  Ei- 
wards  entered  into  the  faid  acre,  and  was  and  ftfll  is  pof- 
fefled  thereof ;  and  the  other  defendant  juftifics  as  fer- 
vantof  the  faid  Edwards  and  by  his  command  going  with 
cattle  carts  carriages  &c  in  the  faid  way  through  and  over 
the  clofes  in  the  declaration  mentioned,  ufmg  the  faid 
new  way  ;  and  becaufe  the  faid  gaterfct  up  in  the  faid  new 
way  at  the  time  when  &c  and  at  the  days  and  time  in  the 
declaration  mentioned  was  locked  up  and  chained  with  a 
lock  and  chain,  the  faid  defendant  Edwards  and  the  other 
defendant  by  his  command  at  the  time  when  &e  and  at 
the  divers  other  times  &c*  did  neceffarily  a  lit* 
•  break  and  cut  the  faid  gate,  and  did  throw  down  the  hme 
in  order  to  have  their  necejfary  paffage there  with  the  cattle 
waggons  drcof  the  faid  Edwards >  and  did  with  their  fc« 
and  cattle  tread  down  and  confumea  little  of  the  graft 
growing  there,  and  the  faid  cattle  did  by  fnaiches  and 
morfels  againft  the  will  of  the  faid  defendants  bite  and  cit 
a  little  of  the  grafs  growing  in  the  faid  clofes  in  the  faid 
way  and  on  the  fides  of  the  fame,  and  the  defends  *" 

9  a  littk 
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e  little  fubvert  the  foil  there  in  the  fame  way  with  the    1741. 
wheels  of  the  waggons,  &c,  doing  as  little  damage  as*  —  »■»»/ 
they  could,  which  is  the  fame  trefpafs&c;  and  this  they.R*»«»<>u>i 
arc  ready  to  verify,  and  pray  judgment  &c.  eTw!m!L. 

To  thisfpecial  plea  the  plaintiff  demurs  generally,  and 
the  defendants  join  in  demurrer. 

Bdfitld  Scrjt.  for  the  plaintiff,  and  BtotU  Serjt.  for  the 
defendants. 

The  obje&ions  to  the  plea  were  that  the  defendants 
haitfet  forth  a  prefcriptive  right  to  the  old  way,  which 
right  ftiH  remains  notwithstanding  the  inclofure  ;  that  as 
there  kno  grant  fet  forth  of  the  new  way  the  defendant's  9 
r#fotothat  is  only  by  fufferance;  that  it  was  merely  a 
right  at  the  will  of  both  parties;  and  that  the  plaintiff 
m?ht  determine  his  will  whenever  he  pleafed,  and  then 
iHe  defendant  would  have  a  right  to  thrpw  down  the  t«- 
ciofure  and  go  the  old  way  again,  or  bring  an  aftion  fof 
the  obftru&ion  ;  or  that  the  defendant  might  determine 
the  right  whenever  he  pleafed  by  refufing  to  accept  of 
the  new  way  any  longer,  and  infifting  on  his  right  to  the 
old  way ;  that  the  plaintiff  in  this  cafe  had  determined  the 
nght  to  the  new  way  by  locking  up  the  gate  j  and  that 
therefore  in  this  cafe  the  defendants  ought  not  to  have 
broken  down  the  gate,  but  to  have  infilled  on  their  old 
prefcriptive  right. 

To  thefc  objections  it  was  anfwered  by  Booth  that  this 
ny  being  laid  out  by  the  plaintiff  himfelf  t>n  his  (lopping 
«p  the  old  way,  which  he  had  no  right  to  do,  and  it  hav- 
lnS  been  enjoyed  by  the  plaintiff's  confent  for  fo  many 
Years  together  by  the  occupiers  of  the  one  acre,  it  gave 
them  a  right  to  this  new  way  5  or  at  lead  that  the  plaintiff 
Jhotrid  not  be  allowed  to  take  advantage  of  his  own  wrong ; 
*°r  what  the  defendants  had  done  they  were  compelled 
to  do  by  the  plaintiff's  wrongfully  flopping  up  the  old  way. 
And  he  infiflcd  very  much  on  the  neceffity  of  the  cafe,  k 
^^g  alleged  in  the  plea  that  the  defendants  were  neccfla- 
ri'y  obliged  to  go  this  way  to  their  clofe,  there  being  no 
°tner  way,  which  was  confeffed  by  the  demurrer;  And 
a*cvcry  man  muft  have  a  way  to  his  land,  neceflity  may 
€"*  a  right.     And  he  faid  that  if  the  defendant  had 

brought 
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v*^V**»s  his  a&ion  for  obftruding  the  old  way,  he  would  have  re* 
1 741.  covered  but  very  little  damage,  when  it  had  appeared  in 
Riro  molds  evidence  that  the  plaintiff  had  left  out  a  good  new  way  for 
Edwa'em.  *"m»  an<*  wn'cn  nad  oecn  acquiefced  in  for  fo  many  year. 
And  he  cited  the  cafe  of  Hornev.  Widlait>Yelv.  I4i.(ff)f 
which  was  thus  5  trefpafs  for  breaking  and  entering  the 
plaintiff's  clofc  and  fpoiling  his  grafs  ;  the  defendant 
pleads  tha;  in  the  clofe  where  &c  there  had  been  time  01! 
of  mind  a  footway  for  all  his  Majefty's  fubje&s  in  through 
and  over  the  faid  clofe  to  fuch  a  place,  and  that  the  plain- 
tiff on  fuch  a  day  before  the  trefpafs  ploughed  up  the  foot* 
way  and  fowed  it  with  corn  and  laid  thorns  at  the  (Wf, 
and  near  the  faid  foot- way  in  the  faid  clofe  left  and  af- 
ftened  another  foot- way  for  all  his  Majefty's  fubjrQs, 
.which  way  fo  laid  forth  had  been  ufed  for  all  foot  paffen- 
gers  j  and  that  the  defendant  at  the  time  when  tic  went 
in  the  faid  foot- way  Arc  doing  as  little  damage  as  he  conk", 
which  is  the  fame  trefpafs  &c9  and  demands  judgment ; 
the  plaintiff  demurred ;  and  it  was.  adjudged  againft  him, 
for  the  plea  of  the  defendant  is  a  good  excufe  for  the 
trefpafs,  becaufe  the  plaintiff  was  the  fir  ft  wrong-doer, 
and  alfo  becaufe  he  laid  out  this  new  way,  and  fo  (nail not 
fue  the  defendant  contrary  to  his  own  agreement  ;  as  tf 
there  be  a  foot- way  under  the  hedge  in  the  clofe  of  J.  S. 
and  he  removes  the  hedge  further  into  the  clofe,  if  p*f- 
fengers  ufing  their  way  go  as  near  to  the  hedge  where  it 
is  newly  placed,  they  (hall  not  be  fued  for  it,  for  the  in- 
jury (if  any)  arifesfrom  the  a£fc  and  tort  of  the  plainiiff, 
and  volenti  non  fit  injuria*  And  a  cafe  was  cited  8  Ed, 
4.  5.  a  if  water  runs  through  the  land  of  Af.,  and  he 
flops  the  water  in  his  own  clofc  fo  that  it  furrounds  my 
land,  1  may  enter  in  his  clofe  to  remove  the  obftruftion, 
and  he  (hall  not  maintain  an  adion.  The  fame  law  in 
the  principal  cafe  ;  per  totam  Curiam,  except  YtlvtrUn. 
And  Booti*  argued  farther  that,  if  this  defence  were  not 
good,  a  man  might  lofe  his  ancient  way,  and  fo  have  no 
way  at  all  $  for  after  an  acqutefcence  for  a  great  number 
of  years  (and  it  will  be  the  fame  after  fixty  as  after 
twenty- fix)  if  a  plaintiff  might  flop  up  the  new  way,  the 
defendant  by  reafon  of  the  death  of  the  witneffes'or  for 

(■)  1  Br$ml  tad  Gimhj/l. %t%.  S.  C.    Et  vid.  Htrn  ▼.  T*ykr%  &J  U* 

want 
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want  of  other  evidence  after  fo  long  a  tirnc   mieht  not      1741. 
be  able  to  make  out  his  prefcriptive  right  to  the  old  way.  <— v~ ' 

RiignoldI 

Bit  per  Curiam  (J.  Forte/cue  abfent)  the  pica  of  the  e^I^L 
defendants  is  not  good.  ' 

A  man  can  have  a  right  to  a  way  only  by  prefcription, 

grant,  or  neceftity  ;  and  I  much  doubted  whether  a  man 

canhavefucha  right  by  ncccflity  {a)  only,  though  it  is  a 

itrong  evidence  of  a  right.     Now  it  is  not  pretended  that 

the  defendant  has  a  right  to  this  new  way  ciiher  by  grant 

or  prefcription.     Nor  has  he  a  right  by  neceflity,  if  that 

would eiye  a  fight;  for  tkough  it  is  faid  that  he  has 

pleaded  this  and   that  it  is  confeffed  by  the  demurrer,  it 

isnotfo;for  nothing  is  confeffed  but  what  is  well  plcadct*. 

And ai  another  way  is  fa  forth  in  the  plea,  to  which  he 

hasa  right  by  prescription,  this  part  of  the  plea  that  lie  has 

do  other  way  is  repugnant  to  the  other  part  of  the  pica, 

and  therefore  void,     Be  fides  the  defendants  have  not 

pleaded  that  there  is  no  other  way,  but  only  that  there 

*»  not  any  other  ivay  or  paffage  then  left  open.     This  new 

*ay  therefore  was  only  a  way  by  fufferance,  and  either 

party  might  determine  it  at  his  p leaf u re  ;  and  the  plaintiff 

in  this  cafe  has  determined  his  will  by  fattening  the  gate, 

and  fo  the  defendant  ought  to  have  had  recourfe  to  his  old 

way. 

This  is  not  like  the  cafe  in  Teherton%  for  there  the  new 
way  lay  open  at  the  time  of  the  trefpafs,  and  fo  long  as 
the  way  lies  open  the  right  continues.  As  to  what  was 
faid  that  a  man  by  this  contrivance  after  a  length  of 
time  mav  lofc  his  prefcriptive  right  ;  if  he  do,  it  is 
his  own  fault  by  accepting  a  new  way  without  a  grant  (b) 
to  confirm  it.  Befides  here  no  fuch  inconvenience  wift 
ever  happen,  becaufe  the  defendant's  prefcriptive  right  • 
k  admitted  on  the  record,  which  will  be  for  ever  herc- 

.  (*)  This  expreffion  muft  be  taken  with  reference  to  this  particular  cafe.  For 
ia  a  ckejkr  v.  LctJ&ri<lge%f»tp  7 1 .  the  Lord  Chief  J  uftice  and  the  whole  Court 
admitted  that  there  might  be  a  way  of  ntcefiity  ;  and  a  diftum,  that  there  can- 
jot  be  a  way  0f  Qcceffity,  would  be  contrary  to  ail  the  authorities  on  this  fubject 
*™  ancient  and  modern.    See  the  cafes  referred  to  in  CAicheJfer  v.  Ltthbri&*u 

h  71. 

(*)  But  under  circumftances  the  grant  of  a  new  right  of  way  may  be  rae- 
broed.  Vid.  Ktymer*.  Summer,,  Bull.  If.  P.  74,  and  Rtadi.  Brukman% 
*rUrditrv#«&utfJurtice,  3  D.&E.  157. 

after 
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1741.    after  evidence  againft  the  plaintiff  and  all  claiming  under 
*"'-v"'  *J  him.     And  as  to  what  was  faid  that  if  the  defendant  i 
Kiio»oLDit^|s  caufc  had  brought   his  a£kion,  he  would  have  reco- 
EpwI'mL  vered  very  little  damages,  it  is  a  miftake  ;  he  would  id- 
deed  have  recovered  very  little  damages,  if  he  had  brought 
his  adion  whilft  the  new  way  was  left  open  :  but  if  he  had 
brought  his  a 61  ion  in  the  prefent  cafe  after  the  plaintiff 
had  flopped  up  the  new  way,  he  would  probably  hare 
recovered  very  confiderable  damages. 

So  judgment  was  given  for  the  plaintiff." 

H15C .  *.  Long  more  agmfft  Rogers.   (*) 

Friday, 

^  defendant"  A  RULE  had  been  made  in  my  abfence  on  the  mo* 
wl»pray*  Xjl  tion  (b)  of  Serjt.  Wynne  forfeiting  afidc  a  judg- 
^d.°f«acn-mcnt  by  rta^on  l*lat  thc  plaintiff  had  not  given  the  defend- 
titled  to  a  ant  a  right  (c)  oyer  of  the  bond  and  condition.  The  ob- 
copy  of  the  jefiion  (which  was  verified  by  affidavit)  was  that  the 
i^rf^hc  plaintiff  did  not  give  him  a  copy  of  the  atteftation  and  the 
names  of  the  witneffes'  names,  nor  of  fome  memorandum  or  fubferip- 
wimeffes,  asrion  that  was  written  at  the  bottom  of  the  bond,  but  re- 
^•^fufedfotodo. 

part  of  the 

iced.  (a)  Id  Barnes  163,  by  the  name  of  L*npi*n  v.  Rtgerr. 

(*)  '•  M.  It  appeared  in  this  cafe  that  the  attorney  tor  the  defendant  wa«* 
in  the  prifon  of  the  Fleet  at  the  time  of  giving  notice  of  this  motion  \  art  » 
platotiff  infixed  on  the  flat  t%  Gf.  a. r.  1 3/  9.  that  an  -tttofflty  when  in  p 
fon  could  not  a&  as  foch,  but  ought  to  be  (truck  off  the  roll :  but  upon  \ocVtsj 
into  the  flats te,  it  it  fo  expftfled  that  it  only  extend*  to  mtterniesfir  flaixttfr  1 
Btfides  it  i*  faid  there  that  if  they  had  begun  to  be  attorniea  in  a  caole  befcrcthey 
were  in  prifon,  they  might  go  on  afterward*  to  act  in  the  caufe  though  thejw«f 
io  prifon.  An<*  it  did  not  appear  in  the  prefent  cafe  that  Up  attorney  w»  i°  P*. 
Ion  when  he  firil  became  attorney  for  the  defelldant.,•  M.  S.  fftUi*  Lo^  Cbe: 
juftlcc.  . 

(c )  If  the  defendant,  after  praying  oyer  of  a  deed,  do  not  fet  out  the  •**  * 
it,  the  plaintiff  may  fipn  judgment  as  for  want  of  a  plea,  or  the  Court  00  mrt*j 
will  q*a<h  the  plea.  fTalUeev.  The  Duchtjs  ef Cumberland  4  D*r*f&*?\ 
370— So  if  the  defendant  let  out  a  falfe  oyer,  the  Court  will  order  the  Ple»  *  * 
flruck  out,  and  give  judgment  for  the  plaintiff,  ftrgmfm  Bart,  v  &*"** 
Mil  44  Gee.  3.  B.  R.  cit  it.  in  note.— And  if  the  defendant,  after  ertviftg*** 
of  a  deed,  (of  which  profcxt  i«  made  in  the  declaration,)  do  not  fet  it  «jt *  ■ 
pita,  the  plaintiff  in  delivering  the  ifluc  may  fet  it  forth  at  part  of  tbc  ««£*•" 
tion.  The  Wea+eri  ( empmy  ▼.  kVeare,  M.  iB  Gee.  a.  C  B.  MS.  *tm\ 
Chief  Juftice  ;  and  Bmr*esy  317.  \ 

( 1 )  And  an  attorney,  in  prifon,  may  fue  for  bJmfclf.     K*l*  w^''  D<**i 
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Skimr  Serjt.  now  ihewed  caufc  againft  die  tule,  and  in-     1741. 
iflcd  that  by  the  coarfe  of  the  Court  it  was  not  neceflary  for  ^^^ 
1  plaintiff  to  give  a  copy  of  more  than  the  plaintiff  had  done  u™g« 
in  theprefcnt  cafe.      That  the  meaning  of  oyer  was  only  to  g^gf,. 
enable  the  defendant   to  plead,  for  which  purpofe  only  the 
bond  and  condition  were  neceflary  to  be  fet  forth,  and  that 
die  names  of  the  witnefles  were  in  nowtfe  material.      And 
that  it  was  fworn  in  an  affidavit  (which  he  produced)  that  tho 
memorandum  was  written  after  the  execution  of  the  bond, 
and  not  at  all  material,  as  appeared  by  the  bond  itfclf  which 
k  alio  produced  in  court. 

The  officers  of  the  court  &id  that  a  copy  of  the  witndfts' 
mooes  had  been  feldom  or  never  given,  becaufe  feidom  dev 
H  b«  whether  nec**^  or  w*  if  required,  they  doubtti 

tynrSerjt.  infifted  that  it  was necefiry,  if  required; and 
that /'(might  be  as  neceflary  to  inform  the  defendant  what  to 
plofa  the  condition.  For  he  might  forget  at  a  great  dif- 
feKcof  time  whether  he  had  executed  the  bond  or  not,  and 
might  be  reminded  of  it  by  feeing  the  witnefles'  names,  or 
might  have  rccourfe  to  them  to  inquire  whether  he  executed 
it  or  not.  And  that  the  memorandum  might  amount  to  a 
condition.  And  that  the  plaintiff  was  not  to  judge  for  the 
defendant  whether  material  or  not  And  he  cited  the  <*fe  <rf 
Kimpflou  v.  AbM  in  this  cpurt,  H.  io  Gt*  a.»  where  a  mo-; 
rooraodiun  and  indorfement  were  ordered  to  be  fet  forth  on 
oyer. 


Mr.  J.  PtrttfcMt  was  of  opinion  that  the  witnefles' 
need  not^be  fet  forth,  nor  a  copy  given,  of  that  part  of  the 

bond. 

Mr.  J.  Parier  faid  that,  on  oyer  prayed,  the  bond  and  con- 
ion  ufed  to  be  fet  forth  on  the  imparlance-roll ;  but  th*t 
We  rolls  of  late  being  felclom  made  up  unlefs  in  particular 
<afes,  the  pra&ice  for  many  years  bad  been  for  the  plaintiff  to 
give  the  defendant  a  copy  of  the  bond  and  condition.  And  he 
W  that  he  did  not  rtracmbcr  that  he  had  ever  (ben  a  copy 
tf  the  atteftation  and  whnefles'  names  fet  forth  on  the  inapar- 
wnce-roll.  But  yet  he  feemed  to  think  that  it  was  proper  and 
neceflary,  if  the  defendant  required  it,  for  the  plaintiff  to  give 
ton  a  copy  of  the  atteftation  and  witnefles'  names,  But  what 
U  chiefly 
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1741*    chiefly  weighed  with  him  (he  laid)  to  make  the  rule  abfolute 

1— -v~*  was  that  the  plaintiff*  (though  dcfircd  had  not  given,  the  de- 

toNGiioix  fondant  a  copy  of  the  memorandum  written  at  the  bottom  of 

Rogsiii.  tnc  ^°n^  which  it  might  be  material  for  him  to  know,  and  the 

plaintiff  was  not  to  judge  for  himfelf. 

Mr.  J.  Burnett  faid  that  formerly  when  oyer  was  prayed  the 
deed  was  brought  into  court,  and  continued  there  the  whole 
term  for  the  defendant  to  infpe£t  it  as  much  as  he  pleafed.  And 
he. thought  that  this  new  method,  which  was  fubftttuted  in 
the  room  of  the  old  one,  ought  to  be  equally  beneficial  to  the 
defendant,  and  that  therefore  he  ought  to  have  a  copy  & 
-  every  thing  that  was  written  on  the  bond  or  deed. 

/was  of  the  fame  opinion}  and  the  rather  becaufe  the  wit- 
Defies*  names  and  the  atteftation  were  formerly  inferred  in  the 
deeds  themfelves,  and  were  considered,  as  is  faid  in  Co.  Lit.  6. 
*.,  as  a  part  of  the  deed,  and  that  this  pra&ice  continued  until 
Henry  the  Eighth's  time,  and  there  faid  that  the  feal  is  the 
cflential  part  of  a  deed ;  and  likewife  becaufe  I  thought  it 
might  fometimes  be  very  material  for  the  defendant  to  know 
the  witnefies'  names  to  enable  him  to  plead,  for  the  reafons 
before  mentioned. 

But  the  pra£cice  of  the  Court  having  been  of  late  considered 
to  be  otherwife,  we  did  not  think  proper  to  fet  afide  this 
Judgment  for  this  reafon  as  irregular,  it  appearing  on  the  bond, 
when  produced,  that  the  memorandum  underwritten  was  alto- 
gether immaterial  in  the  prefent  cafe,  and  that  it  was  written 
after  the  bond  was  executed,  and  was  not  fubferibed  by  the 
parties,  w" 

(It  appears  however  that  on  a  fubfequent  day,  Tuefday,  No- 
vember 24th,  the  queftion  was  revived,  when  the  judgment 
Was  fet  afide.) 

TueteaV,       *  This  was  the  matter  of  the  oyer  which  came  on  upon  a 

Noy.  Mth.  motion  on  behalf  of  the  defendant  to  fet  afide  the  judgment 

becaufe  the  plaintiff  ort  the  defendant's  fraying  oyer  had  not 

given  a  copy  of  the  atteftation  and  wiinc/fes*  names  to  the 

bond* 

Mr 
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My  Brothers  Parker  and  Burnett  (abfent  Mr. .  J.  Forte/cue    174*. 
A.)  concurred  with  hie  in  opinion  that  the  defendant  was  v^vs> 
entitled  to  a  copy  of  the  atteftation  and  witnefles'  names,  for  Loncmork 
that  the  defendant  is  entitled  to  oyer,  net  by  any  rule  of  this    *£&¥ 
Court  but  by  the  law  of  the  land  which  is  obferved  in  all  RoCEts» 
Courts.    And  that  therefore,  as  it  is  not  in  our  power  to  de- 
prive a  defendant  of  the  benefit  of  the  law,  if  we  altered  the 
courfe  we  ought  to  (ubftitute  a  new  one  in  its  ftead  equally  be- 
neficial to  a  defendant  as  the  old  one*  which  this  plainly  was 
not,  unlefs  he  had  a  copy  of  the  atteftation  and  witneffes* 
names;  for  though  they  could  not  be  material  as  to  enabling 
him  to  plead  a  fpecial  plea  on  the  foot  of  the  condition,  they 
might  be  very  material  for  him  to  know  for  feveral  other  rea- 
fcns,  as  whether  he  fllould  plead  non  eft  faftum^r  make  any 
defence  or  not. 

But  being  informed  by  the  prothonotaries  that  this  bad  not 
been  taken  to  be  the  courfe  of  the  Court  of  late,  we  thought 
"proper  to  make  a  new  rule  to  afcertain  this  matter  for  the 
future;  and  that  the  moil  juft  that  we  could  make  in  the  pre- 
Tent  cafe  was,  to  fet  afide  the  judgment  without  cofts,  and  we 
made  a  rule  accordingly  (a)," 

(<)  The  party,  of  whom  oyer  is  demanded,  is  allowed  two  dayt  for  that 
pwpofe.  pMgt  v.  Divme,  %  D.  &  E.  40. — If  a  deed  be  loft,  the  plaintiff 
ray  declare  on  the  deed  as  loft  by  time  or  accident,  without  a  profert.  Read  r. 
B™**an  3  D.  &T  J?.  151.  So  he  may  declare  that  a  releaie  was  cancelled  by 
the  fea]  of  the  releafor  be  ng  taken  off  and  deftroyed  or  loft }  with  a  profert  of 
the  refutae  of  the  deed.  Bolton  v.  BIJbop  of  C*rltjle>  s  H.  Bl.  Rep.  259* 
But  if  be  make  a  profert  of  a  deed  (loft)  in  hit  declaration,  and  the  de- 
fendant demand  oyer,  the  Court  will  order  that  a  production  of  a  copy  of  the 
<fod  (if  any)  (hall  be  good  oyer,  or  they  w^ll  give  the  plaintiff  leave  to  amend 
bis  declaration  by  ftatihg  that,  the  deed  is  loft.  Tottyw.  Nejbitt%  Tr.  *4  Geo.  3. 
B.  R.  cited  in  3  D.  G?  E.  153.  Note ;  and  Matifon  v.  AthnfoM,  £.  27.  G.  3. 

M.  15  Geo. 
a.  Juefday, 

Skii*p  ageinfl  HarWoo*.  Nor'  *4th' 

The  Court 

*  W  T^  rc3e^e^  *e  affirmation  of  a  Quaker  on  a  motion  refufed  <° 
V  V    for  an  attachment  for  breach  of  a  rule  of  nifi  prius,  3£Sto 
afterwards  made  a  rule  of  this  court ;  though  it  was  faid  by  of.  a  Quaker 
the  counfel  that  it  had  been  allowed  to  be  read  in  the  King's  <"»  •  «**">» 
Bench  in  order  to  obtain  a  rule  nifi  for  an  attachment  though  [^J^*^ 
refufed  to  be  read  when  caufe  was  fhewn,  which  feemed  to  iisnon-perfor- 

U  a  te'manceof  an 

order  of 
Court. 
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1 -741.  to  be  very  abfurd.  And  therefore  we  did  not  believe  that  Ac 
i-v^  Court  of  King's  Bench  aHowed  it;  efpecially  fince  it  ix 
Ski"    refufed  to  be  read  in  that  court  in  the  cafe  of  Oliver  v.  Ln- 

Haywood.  *****  (*)•  ^  ®  **€0m  2*  cVcn  on  a  mot>on  f°r  ■n  attachroertt 
'  for  non-payrnent  of  cofts,  which  is  more  in  the  nature  of  a 
civil  (*)  fuit  than  any  other  attachment  whatfoever.      Another 
cafe  was  likewtfe  Cited  in  the  King's  Bench  where  an  affir- 
mation had  been  permitted  to  be  read  on  a  motion  for  an  at4 

(a)  Sisfte  reported  in  *  Str.  946— Wi*re  the  affirmation  was  the  foundatioB 
'of  tn  intended   rote  to  aniWer  the  matter  in  an  affidavit. 

(b)  By  flat.  7  and  ft  9T.  3.  *.,  34-/.  1.  Jt  it  enafted  that  every  Quite, 
who  mall  J*  required  upon  any  lawfur  oecafion  to  take  an  oath  i*  any  cejt 
where  fey  law  an  oath  is  required,  mail,  uftead  of  the  ufual  form,  be  permktk 
to  snake  his  or  her  fbfemn  affirmation,  ore ;  with  a  provifo  (soft.  6.)  that  10 
Quaker  fliail  be  permitted  to  fire  evidence  in  any  crbnwal  canfa.  '  That  aft 
Was  only  to  continue  m  force  for  feven  yeaxi*-fcut  it  wis  afterwards  revived} 
atod  by  flat.  at  Geo,  a.  c.  46.  /.  36.  it  is  enacted  that  in  all  eafet  wherein  as 
oath  is  allowed  or  required  the  solemn  affirmation  of  a  Quaker  mall  be  allowed 
and  taken  inftead  of  fuch  oath}  provided  (feci.  $y.)  that  no  Quaker  fall 
he  permitted  to  give  evidence  hi  any  criminal  cafe*  &c  On  the  ommBSoa  of 
thefe  aft*  of  parliament  it  hat  been  decided ;  lit,  That  Where  the  objed  of 
the  profecution  is  criminal,  the  affirmation  of  a  Quaker  canflbt  be  received.-' 
Jt.  v.  tijek,  1  Str.  if*,  and  I  Barnard,  346,  a  motion  foe  aft  information  fori 
mSfdemeanor ;  Jt.  v.  J.  Gardner,  %  Bmrr.  11x7.  S.  P.;  Ofreer  ▼.  Lots- 
,rput,fwf.^  Str.  946^  a  motion  to  anfwer  the  matter  in  an  affidavit;  Jt.  v. 

Green,  1  $tr.  527,  and  Jt.  v.  (htmbfeton,  %  jhk.  70,  both  applications  t* 
exhibit  articles  of  the  peace.— adty,  Even  though  m  form  ft  be  a  civil  pro- 
ceeding j  as  in  an  appeal  of  murder,  Cafiell  v.  Bambridge,  2  Sir..  856—3*1*, 
Ualefs  the  application'  be  againft  a  Quaker,  and  there  his  own  affirmadoa 
may  be  received,  thofcgh  the  'proceeding  be  of  a  criminal  latere.  Jt.  v. 
SkaMnpon  t  (tie.  *.  Bt  Jt  Andr.  *oi.  m  5  fhtdfn  v.  Jones,  ii.$  Jt.  v.  7. 
Gardner,  «  Bmrr.  11175  tad  Cswp.  30*.  4thly,  -  Where  the  object  of  me 
proceeding  is  of  a  dvil  nature,  the  affirmation  of  a  Quaker  may  be  leeched. 
Atcbefin  v.  Event t,  Grdp.  3$!  5  an  aftkm  of  debt  for  a  penalty  on  the  bn' 
eery  aft.  2  Geo.  i.e.  14  5  Pmm//  v.  Ward,  cited  in  jdlotV.  100 ;  a  motba 
for  an  attachment  for  not  performing  an  award  \  Taylor  v.  Scott,  cited  in  Com*. 
394$  even  thoftgh  the  proceeding  be  carried  on  in  the  name  of  the  King. 
]R.  v.  Tamer,  %  Str,  lxi$.  a  rale  to  shew  caufe  why  an  appointment  of 
overfeers  would-  not  be  quamed.  It  is  true  indeed  that  in  Robins  v.  Sapoard,  1 
Str.  441.  the  Court  of  King's  Bench  refufed  to  grant  an  attachment  for  non* 
performance  of  an  award  on  the  affirmation  of  a  Quaker,  becamfe  they  fait 
"It  is  a  criminal  profecotion  within  the  provifo  of  the  ftatute  7  and  8  W.  3. 
f*.  34.**  But  as  the  ground  on  which  that  cafe  was  decided  has  fince  herd 
queftjofteo*,  ,the  cafe  itfelf  may  probably  no  longer  be  conhdered  of  any 
authority,  efpecially  fince  the  cafei  Powell  v.  Ward,  and  Taylor  v.  Scan, 
above  referred  to.  When  the  cafe  of. Robins  v.  Seyward  Was  decided,  an  at- 
tachment for  not  performing  an  award  Was  confidered  as  a  criminal  proceeding ; 
but  in  R.  r.  Myers,  \  D.  &  E.  166,  Mr.  J.  Bnller,  (in  anfwer  to  a  cafe 
cited  from  z  M*  58  to  ./hew  that  fuch  an  attachment  was  of  a  criminal 
nature)  faid  "  That  cafe  might  have  been  good  law  formerly;  for  then  the 
v  Court  only  looked  to  the  contempt— but  it  has  been  fettled  of  late,  years  that 
an  attachment  for  non-performance  of  an  award  is  only  in  the  nature  of  a 
civil  execution.'*  See  alfo  on  this  head  J.  Baker*  t  cafe,  %  Str.  u$%, 
R.  v.  Stoket,  Cowp.  136;  Bcnafous  v.  ScAeole,  4  i).  9  £,  3161  R.  v  Pkie- 
mt,  ib.  809$  and  Mlleham  v.  Smitt,  8  D.  V  E.  St. 

tachme»ti 
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tachmcnt ;  but  Par  amor  (a),  who  was  concerned  in  that  caufe>   1 741 . 
faid  that  it  was  read  by  content  and  to  prevent  delay,  other*  i»-vw 
wife  (he  Court  would  not  have  admitted  it/'  Skx»f 

againfl 
»  KtRwoop, 

(*)  Who  was  one  of  the  prothonotaries. 

Doe  on  thcDemifeof  Thqmas'Moiuus  w&  QthcnM-¥lj£*- 
againfi  William  Uhderdown.  Nor?  Ijth. 

1  HE  opinipn  of  the  Court  was  delivered  as  .follows  by      The  derifor 

-  .  "  devifedlandt 

to  A.  till  B. 

Miles,  Lord  Chief  Juftict.   ^  Ejettment  for  the  third  rait  c  awl  D, 
<*  two  meffiiages  and  fevecal  parcels  pf  land  in  Walmtr  jlip*  J^SSJ* 
Jlfffld  Great  Mongebam  \n  JCent.     The  demife  is  laid  on  the  ages  of 
23dof  4pril\o  Qeo.  %.  to  hold  for  fevcn  years  from  the  %iA.  twenty-one 
The  defendants  plead  not  guilty;  and  a  fpecial  verdift  wasj1^4^^ 
hui,  pu  which  it  now  comes  before  the  Court,  tad  their 

heirs  equally 
to  be  divided 

The  fpecial  verdi&  is  to  this  sffe&,  that  long  before  ihe11^01 
time  when)  h^.  one  Richard  Morris  W  fetfed  in  fee  of  all  ££  "V* 
the  mefluagesarid  lands  mentioned  in  the  decoration,  of  which  comwm, 
*e  third  part  is  in  queftion ;  and  that  the  Und*  are  of  the  te* .*"i«W* 
■we  rf  gavelkind;  that  he  fry  hU  will,  ,*th  of  Septcmter^™^ 
ifjo,  devifed  them  by  thefb  words,  "  All  and  lingular  my  it?  of  10I. 
odTuages  tcpomants  lands  fctreditanpnts  ai>d  premifes  what-  iT*^"?4 
focver  fituate  Jying  aqd  being  in  the  feveral  parifoes  of  Mip-Z*  JJj* 
ft  aod  Mongehan^  aad  alfi>  all  "jjhofe  qiy  two  mefl(uages  or  tionably  out 
dements  »}th  the  Unds  and  premies  theretobelongiog  fituat$  of  •J*  <•* 
lying  and  being  in  Walmtr  now  or  ltfe  in  the  tenures  of  J^f  ^JJJ 
™hard  Morns  and  R.  Scott  >  J  give  devife  and  .bequeath  vifcd  other 
wto  William  Underdown  of  the  town  of  Deal  &\d  4nne  his  !awU  to  *• 
wife,  to  hold  to  them  for  fo  long  time  and  until  William  £/»-  S^^ 
hitman  the  younger  JohnVnderdoivmn^  Morris  I/idtr (town  \he  reft  re- 
»n$  of  the  laid  William  Underdown  and  j*w  his  wife  (hall  **■«  «*«- 
come  to  and  attain  their  feveral  and  refpedive  ages  of  one-  JSJ^JJJ  jj 
^-twenty  years,  then  I  give  devife  and  bequeath  the  fame  perionai  ef- 

,  tafe  not  be* 

*«  given  to  E.  her  bein  executors  *cf  and  dare&ed  that  .his  delta  *c.  (hould  be  paid  out  of 
J*  elbte  |i^en  to  A.  and  E— B.  died  before  the  detlfor,  but  (if  he  had  tired)  would  hart 
****  of  age  at  the  tine  of  the  trefpafs  and  ejeftment  }  it  was  holdcn  that  the  devise  to  B. 
wis  j  Upfed  devifc  j  and  that  the  heir  at  law  of  the  devifor  (not  the  refiduary  devifee)  waa 
™«d  to  B.'s  (We  at  not  being  difpofed  of  by  the  will. 

—A  devifc  of  lands  to  A.  till  B.  attains  the  age  of  twenty-one,  and  tten  to  B.  in  fee,  give*. 
*  *J«frd  iRCpeft,  dgftcnj$ble  jo  his  hcin  if  fee  die  befbrr  twenty-one. 

unto 


DOWN. 
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17  41.  unto  the  (aid  William  Uuderdown  the  younger  the  (aid  Joke 
<-"~v>^  pnderdown  and  Morris  Underdown  and  to  their  heirs  ami  at- 
*Morri*1  ^6ns  rcfpe&iifely,  equally  to  )>e  divided  between  them  astc- 
againft  tiants  in  common  and  not  as  joint-tenants,  and  to  take  and 
Under-  hold  their  refpective  parts  and  (hares  of  and  in  the  feme  2s 
they  (hall  feveralfy  arrive  at  their  faid  ages  of  twenty -one 
years  and  not  before,  unlefs  they  the  faid  William  Underdown 
the  elder  and  Anne  his  wife  (hall  before  that  time  depart  this 
life,  and  that  then  immediately  on  the  death  of  tfie  furvivor  of 
them  the  (aid  William  Underdown  the  elder  and  Anne  his 
wife  I  give  and  devife  the  fame  unto  them  the  faid  William 
Underdown  the  younger  the  faid  John  Underdown  and  Morris 
UncUrdawn  their  heirs  and  affigns  in  manner  as  aforefaid-,  nc- 
vcrthelefs  chargtd  and  chargeable  with  the  payment  of  10/. 
a-piece  to  them  the  faid  William  Underdown  the  elder  and 
Anne  his  wife  during  their  lives  and  the  life  of  the  furvivor  by 
half-yearly  payments  free  and  clear  from  all  deductions  what- 
foever  by  the  (aid  William  Underdown  the  younger  John  Un- 
derdown and  Morris  Underdown  ai.d  their  feveral  heirs  and 
affigns  equally  and  proportionably.  out  of  their  feveral  eftates 
as  they  and  each  of  them  (hall  come  to  and  enjoy  their  parts 
and  (hares  therein  refpe&ively.  Alfo  I  give  devife  and  be- 
queath  ynto  the  faid  William  Underdown  the  elder  and  Amt 
his  wife  all  and  lingular  thofe  my  mefiuages  tenements  lands 
hereditaments  &e.  not  hereinbefore  given  and  devifed  fttuait 
lying  and  being  in  the  parijh  of  Walmer  or  elfewkere,  to  hold 
to  them  and  their  heirs  for  ever.  And  after  feveral  other 
devifes  and  bequefts  immaterial  to  the  point  in  queftion, 
then  follows  this  devife ;  "  And  the  reft  refidue  and  remain- 
der of  my  goods  chattels  cattle  ftock  ready  money  plate  linen 
bedding  and  all  other  my  eft  ate  whatfoever  both  real  arid  per- 
gonal not  hereinbefore  given  and  bequeathed  I  give  and  be- 
queath unto  Mary  Underdown,  daughter  of  the  faid  William 
Underdown  and  Anne  his  wife,  her  heirs  executors  adminiftra- 
tors  and  affigns,  fubje£t  neverthelefs  to  the  payment  of  the 
legacies  charges  and  fums  of  money  herein  after  mentioned." 

Then,  he  directs  how  and  in  what  manner  fome  of  his  le- 
gacies (hall  be  paid  by  the  faid  Mary  Underdown.  And  then 
follow  thefe  words; 

i    ..  •  • 

«  And 
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*  And  further  my  will  and  mind  is  that  as  well  all  debts  as 
funeral  charges  and  probate  of  this  my  laft  will  and  teftament 
and  all  other  incidental  charges  touching  the  execution  there- 
of as  all  other  Aims  of  money  as  fhall  be  due  and  owing  at  H  mttyw 
the  time  of  roy  deceafe  fhall  be  paid  and  difcharged  out  of  Undm 
deflate  hereinbefore  given  unto  the  (aid  Williamunderdown  ••**• 
the  elder  and  Anne  his  wife  and  unto  the  (aid  Mary  Under- 
kwt  equally  between  them  by  my  executors  hereinafter 
named."  And  then  he  makes  the  faid  William  Under  down 
Ac  elder  and  Richard  Under  down  of  Deal  his  executors. 

Then  the  jury  find  that  John  Under  down  died  in  the  life- 

time  of  the  teftator,   and  that  the  teitator  continued  feifed  of 

the  premlfes  and  died  fo  feifed   in   March  1 731 ;   and  that 

fiwitt  Morris^  Thomas  Morris,  Richard  Morris,  John  Mor- 

w,  and  Richard  Morris,  the  Icffors  of  the  plaintiff,  are  his 

couins and  coheirs  according  to  the  tenure  of  gavelkind;  and 

tiwifjihn  Under  down  had  been  living  at  the  time  of  the 

trcfpds  and  eje&ment  laid  in  the  declaration  he  would  have 

ten  then  of  the  age  of  twenty-one  years.      That  WilViam 

Underdmn  the  younger  was  twenty-one  at  that  time,  and  .is 

"ill  living.     And  that  Morris  Unaerdown  was  under  the  age 

o[  twenty-one  at  that  time,  and  is  ftill  living.    That  William 

Vnderdown  the  elder  and  Anne  his  wife  are  living  ;  and  that 

Mary  Underdown  the  daughter  and  refiduary  legatee  is  alto 

'ill  living.      The  reft  of  the  fpectal  verdi£t  is  only  matter 

°f  form,  in  order  to  bring  the  point   in  queftion  before  the 

Court.     And  upon  this  fpecial  verdift  it  ftands  now  before 

the  Court  for  judgment. 

There  were  fome  queftions  made  at  the  bar  that  were  fo 
ve7  plain  and  clear  that  we  determined  them  on  the  firft  ar- 
gument^); 

As  that  nothing  veiled  in  John  who  died  before  the  de- 
vifor,  and  therefore  nothing  could  defcend  to  his  heirs ; 

That  the  three  fons  were  tenants  in  common,  and  that 
farefbre  William  and  Morris  could  take  nothing  by  furvivor- 

fcip; 

And  that  William  Underdown  and  his  wife  at  moft  could 
m  the  part  of  John  by  virtue  of  the  firft  devife  to  them  no 

(a)  ThU  cafe  was  argued  feveral  timet 

Jpnger 


Ho**  it 

V***t- 


attneageot  twenty-one. 

The  only  queftion  therefore  that  remains  to  be  determined 
is  whether  J$bn9%  third  part  is  to  be  confidered  as  a  lapfed  de- 
vife,  and  confeqnendy  belonging  to  the  leflbrs  of  the  plaintiff, 
Who  ant  found  to  be  the  devifor*s  heirs  at  law,  or  whether  it 
paffcd  to  either  of  the  refiduary  devifees,  for  there  are  two 
ftts  of  refiduary  devifees  in  the  will  claiming  under  different 
daufes. 

The  firft  refiduary  devifees  ate  William  Underdtum  and 
Anne  his  wife :  but  as  the  devifbr  gives  nothing  to  them  but 
filch  mcffuages  tenements  lands  hereditaments  &c.  in  the  pa- 
Hfh  of  Wamir  *r  ttftwhere>  not  thereinbefore  given  and  de- 
vifed,  and  as  the  premifes  in  queftion  were  before  given  and 
tfevifed,  it  is  plain,  according  to  all  the  refolutions,  that  no  ef- 
tate  or  bitereft  in  thefe  could  pals  by  this  devife. 

The  only  queftion  therefore  that  remains,  and  which  ad- 
mits of  any  difpute,  is  whether  the  premifes  in  queftion  be- 
long to  the  heirs  at  law  or  to  Mary  the  general  refiduary  dc- 
vrfee,  to  whom  he  has  given  all  his  eflate  whatfoever  bocb 
real  and  perioral  not  thereinbefore  given  and  bequeathed, 
which  word  tftate  (a)  will  certainly  carry  any  inteteft  that  he 
had  not  before  difpofed  of. 

And  as  this  queftion  will  principally  depend  on  the  inten- 
tion of  the  teftator,  I  think  it  may  be  determined  by  thefe 
three  rules,  which  I  take  to  be  now  certain  and  eftabltJhed 
hiles  for  the  conftru&ion  of  wills  of  this  fort 

l  ft,  That  the  intent  of  the  teftator  ought  always  *•»  take 
place,  when  it  is  not  contrary  to  the  rules  of  law. 

(a)  The  word  "  eitate"  !s  alone  fufficient  to  pafs  a  fee ;  Comttefs  •/  BriJp- 
vxtcrv.Tk*  ZhhtfBot*Mf  &&.*&,  and  6*4*/.  106}  Tvtwtrv.  JPVfc  3  f. 
Jttu.195.  •ndCa/.tmP.  7M^t%\  JUetfut  V.  Beckwkh-t  C+f.  ttmf>.  Vmfi. 
157  i  Scott  ▼.  jltbtrry,  Com.  Rep.  337;  Bailu  t.  Gate,  %  Vol.  4S  J  Mmh*  r. 
Fein,  3  Atk.  486;  Macacret  ▼•  Tall,  AmbL  48a;  Stlla  d.  Rmumt  v.  Wat- 
f»d%  %BL  Rtp.  938;  D*uh  vSStimem,  Doitgl.  313,  oft.ed.  j  JftMfe/Pa.  Cw- 
f€r  t.  M*rtm%  l  D.  &  E.  4*1}— Fhtctor  *.  Smium,  %  D.  &  £.  656; 
Jked.  Burkitt  v.  CAsfman,  1  H.  Bl.  Jty.  2*3 — So  alio  it  the  word  ««  ef* 
tttet*'  j  Fletcher  v.  Smite*,  %D.&E.  656,  and  77%  T.  Simffin,  io.  659. «. 

3^tl 
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idly,  Tint  the  intent  of  the  teftator  ought  always  to  be    174^ 
taken  as  things  ftood  at  the  time  of  making  his  will,  and  is 
not  to  be  coileded  from  fubfequent  accidents  which  the  tefta- 
tor could  not  then  forefee. 

3dly,  That  when  a  teftator  in  his  will  has  given  away  all 
his  eftate  and  mtcreft  in  certain  lands,  fe  that  if  he  were  to 
die  immediately  nothing  remains  undifpofed  of,  he  cannot  in- 
tend to  give  any  thing  in  thefe  lands  to  his  refiduary  devifee. 

As  to  the  firft  rale ;  as  it  was  never  controverted,  and  has 

been  (o  long  eftablHhed,  I  (hall  cite  no  cafe  to  confirm  it;  but 

flail  only  fey  tints  much  upon  it,  that  there  is  no  rule  of  law 

that  ibnds  in  the  way  of  the  teffors  of  the  plaintiff.     But 

there  is  a  rule  which  makes  greatly  for  them,  that  an  heir  at 

tat  fall  not  be   difinherited  unlefs  the  intent  of  the  teftator 

benanifcft  and  apparent  («) ;  and  it  will  be  very  difficult  to 

(hew  here  that  the  teftator's  manifeft  intent  was  that  bis  heirs 

flould  not  have  John's  third  part  upon  his  dv'mg  before  diem, 

not  only  for  die  reafons  which  I  {ball  hereafter  mention,  but 

Ttkewik  becaufe  if  that  had  been  his  intent  he  might  eafily 

upon  jfohn's  death  have  made  a  new  will,  and  given  away  his 

f»n  from  his  heirs. 

As  to  the  fecond  rule,  it  is  fo  confonant  to  reafon  and  com- 
oon  fenfe  that  it  does  not  want  any  authority  to  fupport  it— 
If  it  did,  I  could  mention  feveral:  but  I  think  it  is  'enough 
to  ty  that  there  is  no  authority  againft  it.  I  own  that  the 
authority  of  Lord  Talk*  in  the  cafe  of  Htpkins  v.  Hopkins  (*)f 
which  he  considered  thoroughly  and  well,  is  a  very  great  au~ 
I  ftority,  and  would  ftagger  me  very  much  if  it  contradicted 
d«  rale:  but  it  docs  not  contradi<a  it  at  alii  For  that  cafe 
1  *»  no  more  than  this,  the  teftator  John  Hopkins  gave  W$ 
,  *l3te  to  Samsul  Hopkins  fon  of  his  coufin  John  Hopkinu 
{who  was  his  heir  at  law)  for  his  life,  and  to  his  firft  and 
every  other  fon  in  tail  male,  and  in  default  of  fuch  iflue  to 
^crvother  fon  of  his  coufin  John  Hopkins  in  tail  male,  and 
«*  default  of  fiich  iflue  to  the  firft  and  every  other  fon  of  &?- 
r*J»  the  ddeflr  daughter  of  his  coufin  John  Hopkins  in  tail 
male,  with  feveral  remainders  over,  and    fome  to   peribns 

M  **  Motme  d.  Fme  v.  Htafematt,  Bil.  II  Gn.  a.  A*.  140.  qid  the  cifet 
^ftfcrrtdto. 
($)C*f.  t$mj>.  Tali.  44$  and  Tid.  I  Jtk.  581. 
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1741.      in  being.    Samuel  died  before  the  tcftator  without  iffue.  flif 
'  coufin  John  Hopkins  had  no  fon  at  the  time  of  the  tetter's 
death,  and  Sarah  was  an- infant  and  unmarried  ;  fo  that  if  the  ( 
limitation   to   her  fons  were  confidered  as  a  contingent tt-  ~ 
-   mainder  it  was  void,  and  the  eftate  would  go  to  the  nataj 
remainder  that  war  then  in  eue ;  and  it  certainly  was  a 
tingent  remainder  at  the  time  of  the  will  made,  Samuel 
'   then  alive:  but  Samuel  being  dead  before  the  teftator, 
Talbot  held  it  to  be  an  executory  devife  and  confeqi 
good,  and  that  the  eftate  in  the  mean  time  fhould  veft  in 
heir  at  law ;  all  therefore  that  he  determined  was  that  a  [i 
fequent  accident  might  alter  the  operation  of  law,  and  this 
order  that  the  intent  of  the  devifor  might    take  cflfcfl,  a 
this  in  favour  of  the  heir  at  law,  who  other  wife  would  hv 
had  nothing;  fo  this  cafe  does  not  at  all  contradict  the  role 
which  I  have  laid  down.    The  cafe  of  Afhburnham  and  Brd- 
/haw  (a)  was  cited  as  an  authority  for  this  rule,  which  wa* 
determined  by  all  the  Judges  on  a  reference  to  them  by 
Lord  Chancellor:  but  that  cafe  was  determined  on  the  parti' 
cular  wording  of  the  ftatute  9  Geo.  2.  c.   36.      But  fo  far  it 
is  an  authority  that  the  rule  was  agreed  in  that  cafe  by  all  the 
Judges,  and  is  fupported  by  feveral  cafes  that  were  cited  aai 
agreed  to  be  law  on  the  arguing  of  that  cafe. 

As  to  the  third  rule;  it  is  not  only  agreeable  to  reafon  anl 
feveral  old  cafes  but  is  eftablifhed  by  three  modern  cafes  of 
very  great  authority;  I  mean  the  cafes  of  Goodrjgbt  v.  <#* 
in  the  court  of  King's  Bench,  the  cafe  of  Wright  v.  Hah 
and  the  cafe  of  Roe  v.   Fluda\  both  in  this  court. 

The  cafe  of  Goodright  v.  Opie  {b)  was  (I  believe)  begun 
to  be  argued  in  the  King's  Bench  Af.   7   Geo.    1.,  and  the* 
judgment  was  given   P.  9  Geo.  1.     The  cafe  was  thus ;  a   j 
devife  of  lands  to  four  perfons  and  their  heirs,  as  tenants  in  . 

/ 

(a)  *  Atk.  36  ;  Barnard.  Ch.  Rep.   6;  and  ?  Mod.  239.      There  the  jorf-  V 
tion  was  whether  a  devife  of  lands  to  charitable  ufes   made  before  the  ftarute  °< 
mortmain,   9  Geo.  2.  c.    36,   were  good,  the  devifor  not  dying  until  after  tne 
ftatute  took  effect ;  and  it  waa  holden  to  be  a  good  devife. 

(b)  8  Mod.  123.  N 

conunoB 
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nmon  and  not  as  joint-tenaptr ;  then  the  devifor  gives  all     1741* 
vr  his  mcffuages  lands  tenements  rents  reverfions  and  he-  v— -v— -^ 
foments  not  thereinbefore  given  or  devifed  and  all  his  D°*  dem. 
xls  and  chattels  and  eftatcs  both  real  and  perfonal  of  what    M°***l 
A  or  nature  foeuer  to  the  defendant  Opie  &c;  one  of  the   undm- 
rifees  died  four  ^ears  before  the  devifor ;  the  leffor  of  the     down' 
intiff  was  heir  to  the  devifor.      Pratt  Chief  Juftice  and 
wii  Juftice  were  of  opinion  for  the  plaintiff  the  heir  at 
v,  and  Eyre  Juftice  and  Forte/cut  Juftice  for  the  defendants 
erefxluarydevifees.      It  was  infifted  that  this  was  no  au- 
flrity,  becaufe  the  Court  were  equally  divided :  it  was  ccr- 
inly  no  authority  at  iirft,  but  is  now  become  an  undoubted 
rthoritjr;  becaufe  Mr.  Juftice  Forte/cue  (a)   afterwards  al- 
sedhis  opinion  when  he  came  into  this  court  on  being  in- 
orndof  the  fubfequent  determination  in  the  cafe  of  Wright 
*•  Hall-,  and  it  is  plain  likewife  that  Lord  Chief  Juftice 
£/"  forwards  altered  his  opinion,  becaufe  he  gave  his  judg- 
ment ttherwife  iu  the  cafe  of  Roe  v.  Fluddy  which  i  fliall 
nentioDprcfcntly,  and  in  which-  likewife  Mr.  Juftice  Forte/- 
« concurred. 

Tic  judgment  was  given  in  the  cafe  of  IVright  v.  Hall  (b) 
1  this  court  P.  11  Geo.  i.ona  cafe  referved  for  the  opinion 
f  the  Court.  The  cafe  was  this ;  a  man  devifed  lands  to 
W/x  Carter  and  his  heirs,  and  feveral  other  lands  to  fe- 
«al  other  pcrfons  in  fee ;  and  then  follow  thefe  words ;  a  all  • 
k  reft  and  refidue  of  my  mefluages  lands  tenements  and 
ocdi&ments  whatfoever  in  the  parifhes  of  Edmonton  and 
tyM/or  either  of  them,  or  in  any  other  town  or  parifh 
fadbever,  1  give  to  John  Lammas  arid  his  heirs  for  ever" : . 
Wif  Carter  died  before  the  teflator  5  it  was  holden  by  the 
">rt  that  this  was  a  lapfed  devife,  and  that  the  lands  given 

*  Francis  Carter  fhould  go  to  the  heir  at  law  and  not  to  the 
eSduary  devifee ;  and  Lord  King  in  delivering  the  opinion 
i  the  Court  laid  that  though  the  will  was  not  complete  until 
w  death  of  the  teftator  fo  as  to  veft  anything;  in  the  de- 
**j  yet  that  the  intent  of  { the  teftator  is  to  be  taken  to 

*  » things  ft*od  at  the  time  of  the  making  of  his  will  1  for 

(')  Mr.  Juftice  J*k*  Fortejate  j&and. 

W  fin.  \%%.  S.%  C  ;  and  8  Mod,  in.  by  the  name  of  Wright  ▼.  //«/»*.    * 

the 


MoV"    then  for^fee;  which  is  exa&ly  the  prcfent  cafe* 

Vndih- 

mwn.  The  cafe  of  Rte  v.  Fludd  (*}  was  like  wife  on  a  cafe  re 
ferved  in  this  court  P.  2  Geg.  2.;  and  though  it  was  faidb; 
the  counfel  that  no  judgment  was  given,  y«t  my  Brother  F#< 
tefcue  who  Was  then  in  court  (and  who  to  be  Aire  knows  he&\ 
fays  that  judgment  was  actually  given  by  himfclf  and  tbr 
whole  Court.  There  was  another  point  determined  in  M 
cafe  not  at  all  material  to  the  cafe  in  queftion,  and  therefore! 
flull  only  mention  fe  much  of  it  as  relates  to  the  prcfou 
cafe.  A  man  devifed  lands  to  R.  Bi/hep  and  his  heirs  forever, 
on  condition  to  pay  all  his  debts  legacies  and  funeral  expencesj; 
and  at  the  latter  end  of  his  will  he  gives  and  devifes  all  the 
reft  and  refidue  of  his  real  and  perfonal  eftate  whatfoever  not 
More  therein  bequeathed  to  Elizabeth  Fluid  (the  defendant)', 
R.  Bifhsp  died  before  the  devifor ;  it  was  holden  by  die 
whole  Court  that  the  heir  fliould  have  the  lands  devifed  to 
R.  gijliop,  and  not  Elizabeth  Fludd  the  refiduarv  devifec;  fa 
that  the  devife  muft  be  taken  to  mean  the  reft  and  refidue  of* 
the  lands  unbeqtieathed  at  the  time  of  the  making  of  the 
will,  at  which  time  all  the  eftate  irv  thefe  lands  was  dilpofej 
of ;  and  the  cafe  pf  Wright  v.  Hall  was  {here  cited  and  re- 
lied on. 

If  Ac  cafe  before  the  Ceurt  wete  a  ne*r  cafe,  I  QwM  k 
•f  the  fame  opinion,  but  I  am  very  glad'  that  my  opinion  is 
fupported  'by  three  fuch  great  authorities  (b)* 

The  only  queftion  therefore. that  remains  is  yhether  &J 
eftate  or  contingent  intereft  in  -the  premifes  in  qi*eftjon  re- 
mained undifpofed  of  at  the  time  of  the  making  of  this  will; 
if  there  did,  this  rule  and  the  cafes  cited  to  fuppprt  it  do  not 
extend  to  the  rprefent  cafo  and  this  was  ?be  vtAy  .4o$>t  flat 
ever  ftuck  with  me, 

fa)  Fort.  1S4.  S.  C. 

(4)  See  alfo  Packman  w.  CWc,  2  tfJ.  53,  7$  5   SagwtT/r.  £)rjf  -I  *>  *<*' 

'      '  700;  Owen  v.  Owe*,  i  Atk*  494;  Peat  v.  Chapman,    1    Ve%.  5421  ?'£],' 

Page,  %  Str.  820,  and  %  P.  Wmu  489 ;   fPatfon  r.  The  Earl  of  U*oI*9  A*»> 

3*5»  3**>   Ackm4  t.  Smithfati,   1  Bn.  Cb.  Caf.  503  j  and  fermet  ▼.  Betck»% 

j{jPre.CA.Caf.2§.  *         ' 

JRhS 


notning  remained  undtipoled  or  in  the  prcmues  in  qneition  at  i—w~*j 
cAe  time  of  the  making  of  the  will;  for  that  the  eftate  would  D™  *»• 
have  vefted  in  Jobn  at  the  time  of  the  death  of  the  devifor,    ^j^* 
^Lidthat  therefore  if  he  had  outlived  the  devifor  it  would  have    Ukdsr* 
cJefcended  to  his  heirs  though  he  had  never  attained  the  age  of     "•». 
twenty-one*    For  that  the  word  thin  docs  not  denote  the  time 
nflrhen  the  intereft  is  to  commence  bur  only  fhe  time  when  the 
eftate  is  to  come  into  podeffion,  and  is  e*a&lythe  fame  thing 
ms  if  he  had  -given  the  eftate  to  IVM'tam  Underdown  and  his 
^mfe  far  a  certain  term  of  years  and  then  to  John  and  his 
Iteirs,  in  which  cafe  no  One  would  ever  have  doubted  but 
thztj  though  J$hn  had  died  before  the  expiration  of  the  term, 
the  eftate  would  have  gone  to  his  heirs,  provided  he  outlived 
tie  tcftator.      And  in  this  opinion  we  are  confirmed  by  two 
very  great  authorities,  the  one  ancient  and  the  other  modern, 
and  both  of  them  authorities  in  point,  the  words  in  each  of 
them  being  almoft  exatftiv  the  fame  as  the  prefent     The 
firft  is  Borajlori*  cafe,  $  Co.   10,  ao,  21  ;  the  fecond  is  the 
cafe  of  Manfitld  and  Dugard  determined  by  Log!  Harcourt 
upon   great   confideration   in  Chancery  HiL  1713,  and   in 
which  he  grounded  his  opinion  upon  Bora/Ion* s  cafe  in  Coke-p 
and    this  cafe  is  reported  in  the  Abridgment  (a)  of  Equity 
Cafes,  to.  195. 

There  has  indeed  been  fome  variety  of  opinions  whether 
in  thefe  cafes  the  firft  taker  for  years  fhould  hold  until  fuch  time 
as  the  fon,  if  he  had  lived,  would  have  arrived  at  the  age  of 
tvfenty-one,  or  whether  it  (hould  determine  immediately  upon 
his  death  [b)  :  but  there  is  nootcaiion  to  give  any  opinion  upon 

this 

(m)  i  Ej.  Off.  Abr.  195,  fL  4  s  and  Gift.  Caf.  m  Ef.  36.  See  alfo  Gcod- 
tttte  d.  fiayward  v.  Whitby >  i  Burr.  aaS  ;  and  Doe  d.  IVbcldon  v.  Lta,  3 
Dmnf.UEsfiv. 

(b)  In  3  Ci.  19.  B«raftow\  cafe  5  Sweet  ▼.  Beal,  Lane  5S  ;  and  Gefiej  ▼.  Gil- 
ford*  t  Vem.  35  5  it  was  holden  that  the  n"rft  eftate  /hould  continue  until  the 
perfoo  named  would  have  attained  the  particular  age.  But  in  l*mex  v.  Hot- 
wteden^y  P.  Wmt.  176,  where  A.  devifed  to  hiv  daughters  until  his  fon  ftcmJd 
attain  the  age  of  40  years  «*  hoping  by  that  time  his  Ton  will  have  feen  Mi  folly,'* 
Sir  J.  Jekyll  took  a  diftin&ion  between  the  cafes  cited  and  the  principal  cafe  $  he 
laid  that  where  fuch  an  eftate  or  intereft  is  created  for  a  particular  purpofe,  e,  g. 
for  a  fond  for  payment  of  debts  (as  in  Boraflm'%  cafe)  and  the  ceftui  <jue  vie  died 
before  the  expiration  of  thoterm,  "  in  aid  of  the  honcft  intention  of  the  (arty  N 

who  may  be  fuppofed  to  have  computed  the  time  wherein  the  profits  of  his  cl- 
t«te  would  be  fvficitttt  for  that  ood9  the  Courts  havo  coo-trued  the  devifor  ft  * 

have  ' 
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this  in   the  prefent  cafe,  it  being  found  in   the  fpecial  n 
'  that  Johrty  if  he  had  lived,  would   have  b^en  twenty 
fore  the  demife  laid  in  the  declaration* 

There  were  two  objections  mentioned  on  the  part  c 
defendant,  which  it  may  be  proper  juft  to  take  notice 
order  to  give  an  anfwer  to  them. 

The  firft  was  that  it  was  the  intent  of  the  teftmr 
JVtUiam  Underdmun  and  his  wife  (hould  have  10/.  a-yor 
of  the  whole  premifes  during  their  lives,  whereas  by  tins 
iirudion  they  will  be  deprived  of  one  third  part  of  it 

The  other  was  that  he  has  direded  his  refiduary  di 
to  pay  his  debts  funeral  expences  and  fome  of  his  legacies 
that  by  this  conftru&ion  the  fund  may  be  rendered  deft 
and  fome  of  his  debts  reipain  unfatisfied  contrary  to  juftid 

•  contrary  to  his  intent* 

There  was  an  anfwer  endeavoured  to  be  given  to  both 

•  objections,  that  the  eftate  will  pafs  cum  onere  to  the  il 
1  but  to  be  fare  that  is  not  fo,  becaufe  they  do  not  claim 

the  will.     But  the  true  anfwer  is,  to  the  firft  objcflwtf, 
it  is  cafus  omiflus,  a  cafe  which  the  teftator  did  not  ford 
and  therefore  did  not  provide  for,  and  we  are  not  tc  n»ai 

•  new  will  for  him.     And  to  the  latter  that  he  could  not  iitfj 
'  that  this  contingent  intereft  (hould  be  a  fund  for  the 

of  his  debts  &c,  which  he  could  not  ferefee  would 
and  Which  moft  probably  never  would.  Bcfides 
♦cafe,  if  we  (hould  conftrue  the  eftate  to  belong  to  tW 
fiduary  devifee,  it  would  certainly,  as  that  devife  is  worn 
not'  be  liable  to  the  payment  of  any  part  of  the  10L  a-fl 
And  in  the  fecond  cafe,  it  is  certain  that  if  J*bn  had  b^A 

have  meant  that  the  devifee  or  executor  {hould  have  the  land  for  & ,0<* -!3 
that  when  the  fon,  if  he  had  lived,  would  have  arrived  at  the  age  °**^ 
but  that  in  all  cafes  where  no  fuch  intention  appeared,  the  eftate  or}j!®*m 
ab folate Iv  determine  by  the  death  o*    he  p*rty  under  the  age  fpedfed  i 
the  devifor's  reafon  for  creating  the  particular   eftate  in  that  cafe  ap|*ait  „  j 
«'  to  guard  his  eftate  again  ft  the  ill  conduct  and  extravagance  of  hu ' '*'  ( 
Honor  accordingly  ruled  that  the  particular  eftate  ceifed  on  the  Jo* 
under  4a. 


flnocuq 

ftepayd 
1  ever  ai 

in  the  I 


7«A»  or  his  heirs,  and  therefore  it  is  plain  that  the  teftator  Do*  dem.  • 
lever  intended  that  it  fliould.  '  N       ■*££• 

Ukdx&<- 

Wc  think  therefore  that  there  Js  no  weight  in  either  of    j>owm. 
hefe  objections ;  and  for  the  reafons  which  I  have  already 
pven  we  are  all  of  opinion  that  judgment  muft  be  for  the 
>laintiff." 

Roe  on  the  demife  of  Fulham,  &c.  againft      a.'  wedn"- 

WlCKETT,    &C.  day,  Feb.  34 

H  £  following  opinion  of  the  Court  was  given  by  Devife  of 

freehold 

Willis*  Lord  Chief  Juftice.  tt  This  comes  before  the  wife  for  life, 
Court  on  a  cafe  made  many  years  ago  before  the  Lord  Chief  *»d  after  her 
Juftice  Eyrezt  hi*  fittings  at  Guildhall,  and  which  by  rea- SjJjJ ^^ 
on  of  many  accidents  that  have  happened  ftill  remains  to  be  wife  was  en- 
letermined.  fr"*  of  in 

fee;   "Pn>- 

The  cafe  is  thus.     Robert  Waith,  having  a  wife  Katherine  fuch  child,  as 
jid  no  iflueor  brother,  but  three  Afters,  Mary  the  wife  offiwuid  hap- 

yiUiam  Wickett^  and  Elizabeth  and  Anne  then  unmarried,  by  j^J^^/ 
vill  dated  the  8th  of  December  1686  gives  all  his  lands  tene-  f^,  'fcoufd 
nents  and  hereditaments  whether  in  Tee-fimplc,  for  life  or  die  before  21 
tves,  leifes  for  years,  in  poffeflion  or  reverfion,  to  his  wife  ^thout  UTuc 
or  her  life;  ana  after  her  d£ceafe  he  devifes  the  fame  to  fuch  o^onl'hlrd 
hild  as  his  (aid  wife  was  then  fuppofed  to  be  with  child  with  fliould  go  to 
od  enfeint  of  and  to  the  heirs  of  fuch  child  for  ever.  "  Pro-  <j*  wife  *nd 
Med  always,  and  my  will  and  meaning  is,  that  if  fuch  child  0f  Mother 
s  (hall  happen  to  be  born  as  aforefaid  (hall  die  before  it  has  two  thirds  to 
stained  to  the  age  of  twenty-one  years  leaving  no  iflue  of  it's  *.w0.f°{  **? 

w  jody,  the  reverfion  of  one  full  third  part  of  all  my  lands  tcne-  ^9or  W~z 
aents  and  hereditaments  fhall  go  and  be  to  my  faid  wife  Ka-  wife  was  not 
herine  and  her  heirs  for  ever,  to  the  only  ufe  of  her  and  her^"eJntata,,» 

„  *irs  ;  and  one  third  part  of  my  faid  lands  tenements  and  he-  «£fj^lhe 
editarnents  fhall  be  and  go  to  rriv  fifter  Elizabeth  and  her  over  depend- 
seirs   for  ever;  and  the  other  remaining  third  part  of  thee?    on  the 

.lid  lands  tenements  and  hereditaments  fhall  be  and  go  to  my  c[?Id  a*J. * 

„-  ifter  Amu  and  her  heirs  for  ever.'*  Then  follow  thefe  dying  und« 
rords  *  4<  Item  I  give  to  my  fifter  Elizabeth  600/.  to  be  added  ix  and  with- 
0  her  father's  legacy.  Item,  I  give  to  my  fifter  Anne  400/.  to  ^^^ 

vests  never  happened  the  remainder  over  did  not  taltecffc£,  but  that  the  heirs  at  hw  of\i? 
fevifor  were  emir  led  to  take. 

be 


Ro«  dcm.  trix.  Katherine  was  not  with  child  at  the  time  of  making 
Fv&ram  the  will  nor  at  any  time  by  the  teftator  who  died  three  or  four 
Wicsbtt  ^y8  after  mMnS  his  wiI1-  Thc  prcmifes  in  queftion  are 
lands  of  which  the  teftator  was  feifed  in  fee-fimple  at  the 
time  of  making  his  will.  The  defendants  claim  a  third  part 
under  the  faid  Mary  Wickett  one  of  the  fitters  and  cohcireffes 
<if  the  devifor.  The  leflbrs  claim  under  Katkerine  thewife 
of  the  devifor  and  his  two  other  fitters  Elizabeth  and  Annt. 

The  queftion  referved  wfcs  whether,  as  Katherine  was  not 
with  child  at  the  time  of  making  the  will  nor  at  the  time  of 
the  death  of  the  devifor,  and  fo  no  fuch  child  was  ever  bom, 
•the  devife  of  the  remainder  to  Katherine  the  wife  and  the  two 
fitters  Etizabith  and  Anne  in  fee  could  ever  take  place.  If 
it  did,  then  the  verdift  for  the  plaintiff  was  to  ftand  for  the 
whole ;  if  it  did  not,  the  verdict  was  to  be  entered  up  only 
for  the  two  thirds ;  and  cofts  were  by  the  rule  direfied  to  go 
according  to  the  determination  of  the  queftion  referved. 

This  cafe  was  fpoken  to  in  the  laft  term  only  before  my- 
felf  and  my  Brothers  Parker  arid  Burnett  ;  and  my  Brother 
Forte/cue  A.  was  like  wife  abfent  when  it  was  fpoken  to  in 
Trinity  terra  (a) ;  and  therefore  we  did  not  confult  with  him 
about  it:  but  my  Brothers  Parker  apd  Burnett  and  1  are  all 
of  the  lame  opinion. 

If  there  were  nothing  more  in  this  cafe  but  the  queftion  re- 
ferved on  the  trial  at  nifi  pri\is,  I  own  I  think  it  fo  very  plain 
and  fo  very  clear  a  point,  that  I  (hould  have  had  no  doubt  con- 
cerning it.  But  as  there  has  been  a  judgment  given  in  the  Court 
of  King's  Bench  upon  another  part  of  this  will,  which  may  at 
firft  fight  feem  to  interfere  with  ours,  and  as  Lord  Hareourt  has 
made  a  declaration  and  in  fome  meafure  given  his  opinion  upon 
thefe  very  words  of  the  will  on  which  theprefent  queftion  arifes, 
which  is  pot#  agreeable  to  our  fentiments,  for  thefe  reafons  we 

have 


(a)  The  firft  time  the  argument  occupied  two  day*  ;  the  fecood  rime  the 
cafe  was  argued  by  Witiu  &<rrjt.  fa  the  pUintiff  and'&uVwrr  Swjt.  ht  the  de- 
fendants. 


rut HAM 

This  cafe  has  been   very  much  obfeured  bv  many  points  Wicxett 
.which  have  been  infilled  on,  and  by  many  cafes  which  have 

been  cited  ,to  fupport  them,  which  we  think  are  in  nowife  ma- 
terial to  the  point  in  queftion.  I  (hall  therefore  in  the  firft  place 

endeavour  to  deliver  the  cafe  from  that  which  does  not  belong 

to  it,  in  order  to  find  out  what  the  real  queftion  is. 

Firft,  there  were  a  greit  many  things  faid  and  a  great  many 
cafes  cited  in  refpeft  to  devifes  to  a  child  in  ventre  fa  mere ;  in 
fomeof  which  it  was  holden  that  all  fuch  devifes  are  void ;  in 
fome,  that  fuch  devifes,  if  they  be  devifes  in  pre  fen ti,  are  void, 
but  if  they  be  devifes  in  futuro,  they  are  good  $  and  fome  Judges  ' 
have  holden  (but  I  think  there  is  no  cafe  fo  adjudged)  that  all 
fuch  devifes  are  good,  becaufe  all  of  them  are  in  their  nature 
devifes  in  futuro.    It  is  plain,  by  the  cafes  which  are  cited  upon 
this  head,  that  many  of  thofe  who  have  talked  about  it  have  con- 
founded themfejves  by  not  diftinguifliing  between  a  devife  being 
.  void  ab  initio  and  it's  becoming  void  afterwards.     For  (to  be 
fure)  if  a  child  be  never'born  the  de*ife  becomes  void.    Which 
of  thefe  opinions  in  refpeflt  to  thefe  devife*  we  think  to  be  the 
heft,  it  will  be  time  enough  for  us  to  determine  when  the  cafe 
comes  in  judgment  before  us.     But  in  the  prefent  cafe  we  do 
not  think  it  at  all  material  whether  this  devife  to  the  child  of 
Katherint  in  ventre  fa  mere  be  a  good  devife  or  not ;  for  laving 
this  devife  quite  out  of  the  cafe,  the  fukfequent  devife  will  de- 
pend juft  on  the  fame  contingencies  and  will  fall  under  juft  the 
lame  conuderatiohs. 

(a)  It  apppears  from  another  note  that  the  Chief  Jaftice*  was  prepared  to  give  the 
judgment  of  the  Court  in  the  Mtchathuu  term  preceding,  bat  that  in  deference  to 

•  Lord  Hmfeyirth  opinion  be  reconfidered  the  cafe  5  fpeakiog  of  this  cafe,  heobferved 
if  I  intended. to  have  given  judgment  upon  this  day  {Saturday,  Novcmher)  »8th,  but  on 
looking  into  Lord  Harcourt's  decree  in  order  to  give  judgment,  he  feeming  to 
have  determined  the  Very  point  in  queftion  upon  great  consideration  and  to  be  of  a 

-  different  opinion  torn  us,  I  thought  it  bell  to  reconfider .  tip  cafe,  aad  to  defer 
giving  judgment  until  the  feeend  day  of  the  next  term." 

x  T# 


Km  dem.  appear  to  be  of  no  weight. 

FtriVAM 

w****  It  wai  (aid  on  the  part  of  *e  plaintiff  that  if  this  devife  < 
1€KXTT  void,  the  condirion  annexed  to  it  mud  be  void  too ;  and  confe- 
quently  the  devife  wilt  become  an  aMbkjte  devife  in  remainder, 
to  take  place  immediately  after  the  devife  to  Kttbtr'tm  for  life. 
But  if  the  devife*  were  fo  connected  that  the  conditions  annexed 
to  both  muft  ftand  or  fall  together,  the  confequence  would  be 
juft  the  reverfc  of  what  haa  been  iiififted  0n  on  the  part  of  the 
plaintiff.  For  the  devife  to  the  wife  and  the  daughters  would 
for  that  very  reafon  be  void|  as  was  determined  in  the. cafe  of 
Ru  v.  Fluid  (a)  in  this  court  P.  4.  Get.  t.  Th*  cafe  was 
thus  i  there  was  a  devife  of  lands  to  Jt.  Sijbfp  and  his  heir*  upon 
condition  that  R.  Bijbep  Oiould  pay  all  bis  debts  and  legacies, 
and  if  he  did  not  pay  then*  then  he  devifed  the  lands  to  Elixa- 
betb  fluid  and  her  heirs.  R.  Bijbop  died  before  the  devifee  ; 
and  it  was  nolden  by  the  whole  Court  that  the  (ubfeqsent  devife 
to  Elizabeth  Fluid  depending  on  a  condition  annexed  to  the 
former  eftate,  and  that  eftate  and  confeauendy  the  condition  an- 
nexed to  it  becoming  void  before  the  death  of  the  teftator,  the 
fubfequcnt  devife  was  likewife  become  void,  and  that  it  couM 
never  take  place.  But  as  we  are  of  opinion  that  the  fuWeeuent 
devife  in  the  prefent  cafe  does  not  depend  upon  any  condition 
annexed  to  the  precedent  devife,  we  think  that  this  argument 
does  not  weigh  either  the  one  way  or  the  other. 

To  (hew  that  this  queftiott  concerning  devifes  in  ventre  fa 
mere  was  material  in  the  prefent  cafe,  it  was  laid  on  the  part  of 
the  defendants  that  if  there  be  a  devife  to  one  for  life,  and  after- 
words  to  another  in  remainder,  and  the  firft  devife  is  void  either 
hy  the  firft  device's  dying  before  the  devifor,  ot  by  the  firft  de^ 
vifce'a  being  a  perfim  incapable  of  taking,  (as  in  the  ca$  of  a 
devife  to  a  Monk)  the  devife  in  remainder  will  take  place  im- 
mediately. And  to  this  pmpofe  they  cited  Perhm  tit.  Dtvifa. 
f.  566,  and  567,  and  feveral  other  books. 

(«)  Ftrr.  1S4;  and  cited  InX>#ri.  Mtrr'tt  ?.  Undtrdm*,  fuf>.  300,  fcranrthcr 
porpofb. 

And! 


ew.     And  there  is  iwboetor  cafe  mwwichtt  isflud,jf  there  y,  -^r-^r 
bea  devife  to  one  for  life,  and  a  devife  to  Mother  in  remainder  Rob  <fe». 
which  ww  void  in  it's  creation  as  being  contrary  to  the  mitt  of  y*"y 
law  o*  far  feme  other  rrafrn,  that  by  the  firft  devife'*  becoming  wicicst* 
void  the  fubfeqoent  devife  is  made  good  j  or  wfekh  is  exa&ly 
the  feme  thing,  if  the  fir*  devife  be  void,  and  there  be  a  fobfe* 
quent  devife  to  another  upon  a  contingency  which  never  hap* 
pens,  that  the  fiibfequcnt  devifeefiudl  tie  theefhte,  though  the 
contingency  never  happens,  becaufe  the  firft  devife  is  void,  whidi 
is  exactly  the  prefent  cafer    I  think  I  havefiud  enough  tockar 
the  qpeftion  of  this  knotty  point  concerning  dtvifes  tochildeea 
in  ventre  fr  mere. 

Some  things  atfe  were  fatd  concerning  contingent  ramaiftders 
and  executory  devifcs;  and  a  doubt  was  ft  arted  whether  t  be  de-» 
vifeanqueftion  be  a  contingent  remainder  or  an  executory  do- 
vife:  but  we  think  that  it  is  not  at  all  material  whether  it  be  a 
contingent  0mainder  or  an  executory  devife,  becaufe  in  either 
cafe  it  can  never  take  ctfeS,  if  the  contingencies  on  which  it 
depends  never  happen.  But  I  think  at  left  itfeemed  tobe  ad~ 
nutted  on  the  part  of  the  plaintiff  that  it  muft  be  an  executory 
devife  («),  and  to  be  fureit  is  (b,  it  not  being  foch  a  limitation 
ascantakeefie&as  a  remainder  according  to  the  rules  of  law. 

But  then  taking  it  to  be  an  executory  devife,  many  tino** 
were  find  and  many  cafes  cited  on  botn  fides  relating  to  the 
do&rine  of  executory  devMes.  On  the  part  of  die  plaintiff  it 
was  tofifted  that  this  was  a  good  executory  devife  within  tbe 
rides  which  have  been  laid  down  concerning  fuch  devtfes,  and 
that  the  contingencies  are  not  too  remote.  And  on  the  part  of 
the  defendants  it  was  infifted  that  the  contingencies  are  too  re- 
mote, mid  that  no  cafe  has  gone  fo  far  as  this. 

If  the  contingencies  had  happened  on  which  this  devife  de- 
pends, this  might  have  been  a. material  queftion,  and  we  would 
have  given  it  a -proper  conftderation :  but  as  none  of  the  con- 
tingencies happened,  it  is  quitvout  of  the  cafe;  and  therefore 

*      \* 

(«)  Vtf.  i  Wilj.  106)  ttds  Ft*rnt,  19, 10,  II. 

Xa  •      Ifliall 


Illieviiviva    »»W    liv*   v^a^r      ivuit/»i>)     «■.»     »i«*»t     MiMtt    ■••■    aa*»g#|#w««   iti  ivi» 

Vu\ ham  tnan  twenty-two  years,  and  upon  the  death  of  a  perfon  who 
againft     muft  be  born  in  lefs  thaa  a  year  after  the  death  of  the  teftator  (a). 

w*icjc*tt  There  are  feveral  cafes  that  have  gone  much  farther  than  this : 
but  I  (hall  only  mention  the  cafe  of  Majfenburgh  and  Afb^ 
.1  Virn*  234,  257,  and  304.  That  was  a  cafe  upon  the  limita- 
tion of  a  term  in  a  deed,  but  it  was  faid  to  be  determined  ac- 
cording to  ,the  rules  of  executory  devifes  ;  and  the  limitation 
there  was  holden  to  be  good,  though  the  contingency  might 
not  happen  until  twenty-one  years  after  a  life  then  in  being : 
but  it  was  held  that  this  was  a  reafonable  time,  and  that  it  did 
not  tend  to  create  a  perpetuity.  And  as  this  cafe  was  very 
thoroughly  confidered,  and  not  determined  by  the  then  Lord 
Keeper  until  he  had  had  the  opinion  of  the  Court  of  Common 
Fleas  upon  it,  fo  it  has  been  cited  a  great  many  times  both  in 
Courts  of  Law  and  Equity,  and  has  always  been  held  fo  be 
rightly  determined. 

Many  things  were  like  wife  faid  in  the  argument  of  the  pre 
fertf  cafe*  and  many  cafes  were  cited  to  fh.ew  that  the  word 
"  provided",  was  fometimes  underftood  to  make  a  condition 
and  fometim.es  as  a  word  of  limitation;  and  if  it  were  materia!, 
and  iye  had  nothing  elfe  to  do,  the  books  are  fo  fruitful  upon 
this  fubje&  that  we  might  cite  nearly  as  ma  ny  cafes  upon  this 
head  a&  in  cafes  of  actions  of  dander,  which  are  almoft  innu- 
merable. But  there  is  but  one  plain  rule  to  go  by,  which  it 
that  this  muft  be  taken  either  to  be  a  word  of  limitation  or  con* 
dition  according  to  the  wording  of  the  will  or  deed,  and  accord* 
ing  as  the  intent  of  the  devifor  or  the  parties  appears  to  be. 
And  if  it  were  material  to  determine  this  point  here,  I  would 
try  it  by  this  rule  :  but  we  do  not  think  it  at  all  material  in  the 
prefent  cafe  whether  this  be  a  condition  or  a  contingent  limi- 
tation; for  if  it  be  a  condition  precedent,  in  that  cafe  the  eftate 
will  not  veft  until  the  condition  is  performed ;  and  if  it  be  a 
contingent  limitation  or  rather  an  executory  devife  (as  it  cer- 
tainly is,)  in  either  of  thefe  cafes  (as  I  have  already  obferved, 
the  devife  can  never  take  effccl  unlefsthe  contingency  happen. 

(a)  Vtf .  Goodtit/ed.  Gurnall  y.  'JPW,  T.  13  ft  14.  G*e.  %.  fa-  *»3 1  ^ 
Long  t.  BlackaU,  7  D>&  E.  1O0. 

Having 
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Having  now  cleared  the  cafe  from  the  rubbifh,  there  rentuiis  1 741 ,  2. 
only  this  plain  Ample  queftion,  whether,  when  a  man  has  de-  u-v— j 
vifed  an  eftate  to  another  upon  three  contingencies,  the  devifee  Rot  4cm- 
can  have  the  eftate  though  none  of  thofe  contingencies  ever  F*LJJ^M 
happen,  and  thi*  to  the  difinherifon  of  the  heir  at  law.    'And  wf£**T? 
one  would  think  that  the  mere  ftating  of  this  queftion  would  be 
Efficient  to  determine  it;  and  yet  this  is  the  whole  of  the  pre- 
fentcafe.    But  as  it  has  been  l'o  much  and  fo  long  litigated,  I 
Hull  beg  leave  to  fay  a  little  more  upon  it. 

Tne  eftate  in  queftion  is  devifed  to  the  wife  and  two  of  the 
iifters  upon  thefe  contingencies  ; 
1  ft,  If  a  child  happen  to  be  born; 
2diy,  Jf  that  child  die  before  the  age  of  twenty-one  s 
And  3dly,  .Die  without  iflue  ; 

If  thefe  contingencies  happen,  the  deviie  was  to  take  effect : 
none  of  them  happened,  but  another  contingency,  that  there 
was  no  child  born.  How  the  eftate  was  to  go  in  that  cafe  there 
are  no  directions  in  the  will :  but  it  is  plainly  cafus  omifius, 
either  by  miftake,  becaufe  the  teftator  did  not  think  of  it  (con- 
fidering  it  as  certain  that  his  wife  was  then  with  child,)  or  on 
ptirpofe,  becaufe  he  did  not  intend  that  his  eftate  fhould  go  in 
that  manner  in  cafe  his  wife  had  no  child  *  and  I  think  It  will 
not  be  at  all  material  whether  this  cafe  were  omitted  by  miftake 
ordefign; 

Therale  of  law  is  that  an  heir  at  law  (hall  not  "be  difinherited 
tyadevife,  unlefs  there  be  exprefs  words  or  the  intent  of  the* 
;  devtfor  be  manifeft  and  apparent.  Lord  Chief  Juftice  Vaughn 
tarries  it  farther  in  the  cafe  of  Gardner  v.  Sheldon,  and  fays  that 
toere  muft  be  a  necefiarv  implication :  but  1  have  often  faid  that 
this  is  carrying  it  too  tar  (a),  and  that  the  other  is  the  true 
"de.  Now  it  muft  be  admitted  in  the  prefent  cafe  that  there 
are  no  exprefs  words  in  this  will  to  take  the  eftate  from  one  of 
4e  coheirs  in  the  cafe  that  has  now  happened.  But  it  has  been 
jnlifted  on  that  this,  though  not  exprefftd,  appears  to  be  the 
intent  of  the  devifor ;  firft,  becaufe  he  has  given  his  fitter  Mary 
on'y  S  '•  >  fecondly,  becaufe  it  is  equally  realonable  that  the  wife 

and 

(*)  btAfowe  d.  Faggt  v.  Htafemaxj  if.  12.  Geo.  2.)*/.  140  14 1  J  aad  the 
^  there  cited. 
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1741,  i.«*  the  other  two  fiftera  fhould  tore  the  eftate  in  cafe  fa 
Vryij  wis  no  child  born  as  in  cafe  fiich  child  died  without  iffiicbck 
Rox4ca.  the  age  of  twenty-one* 

WmtuAu 

WiSstt  As  to  die  firft,  it  is  a  foreign  and  uncertain  prefuraption.  ft 
docs  not  give  his  fitter  Mary  mtly  11,  as  if  he  defignedto  & 
inherit  her  according  to  the  vulgar  notion,  which  I  own  <wgbt 
So  be  principally  confederal  in  wills.  And  no  one  can  fey  tto, 
becaufe  he  intended  that  his  filter  Mary  fliojrid  have  only  jt 
in  cafe  he  had  had  a  child  who  might  have  lived  to  nineteen  or 
twenty  years,  and  have  wanted  a  maintenance  during  that  time, 
therefore  he  intended  to  dtfiqherit  his  lifter  if  he  had  do  chili 
bora  at  all.  This  is  a  very  ftrange  and  a  very  uncertain  pre- 
fumption,  and  certainly  does  not  amount  to  a  manifcft  proof  of 
his  intention  j  and  I  think  that  the  contrary  ought  rattier  to  be 
prcfuiftcd. 

As  to  what  was  laid  that  it  is  as  rea&rable  to  fuppofe  that  the 
teftatttr  intended  that  the  eftate  (houldgo  in  the  feme  mam* 
in  cafe  he  had  no  ehild  as  in  cafe  a  child  had  been  horn  d 
had  died  without  iffue  before  the  ape  of  twenty-one,  this  is  S 
bpft  but  co  je&ure,  and  is  to  make  a  will  for  the  teftator  i* 
inftead  of  putting  a  conftru&ion  on  that  which  be  himfclf  l» 
«adew  It  is  poffihle  (to  he  fure)  if  he  had  thought  of  thiscA 
that  he  would  have  deviled  the  eftate  in  the  fame  manner,  Btf 
tbercarc  fl  own)  feme!  atleaft  as  many  and  as  ftrong,  reafas 
to  induce  me  to  think  that  if  he  had  thought  of  it  he  wooMntf 
hare  done  it.  But  it  is  certain  be  has  not  done  it;  and  as  '** 
exceedingly  doubtful  whether  he  omitted  if  on  purpofc  or  ft* 
ther  if  he  had  thought  of  the  cafe  he  would  have  deyifedhi* 
eftate  in  die  feme  manner,  can,  any  one  fav  that  the  intent  $ 
(he  devifor  is  manifeft  and  apparent  ?  and  if  not,  the  rule  a 
Jaw  11  that  an  heir  fhaU  not  be  (fcGiihcrited,  *nd  AfatJ  his  fift* 
Was  one  of  his  coheirs. 

Though  many  cafes  were  eked  in  the  argument  of  thhcafci 
all  of  them  (except  live)  related  So  thofe  points  which  I  h*" 
endeavoured  to  lay  out  of  the  way  as  perfe&ly  immaterial ;  ^ 
therefore!  fluU  take  no  notice  of  the^bqtftaU  confix  »77 
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ntirely  to  tfcofc  five  cab  yhach  (date  to  the  real  point  in  1741,  2. 
jufftioo,  u- v-^ 

Rot  dem. 

The  firft  was  the  ode  rfSw/ifv.  (JWf,  or  Sndfc  r.  <?#r-  *!*££* 
rerdyMnr  422  $  and  Of.  J?/.  52  c,  The  cafe,  as  11  is  report-  Wicc*tt 
edin  J£#r,  is  thus  j  a  man  devifes  bis  eftate  to  his  fon  Rictmrj 
lad  bis  heirs,  and  if  he  die  without  iflue  #r  before  the  age  of 
twenty  one  then  he  devices  the  eftace  to  another ;  Richerd  bad 
tffue  and  died  before  the  age  of  twcnty.Qne ;  held  that  his  iflue 
bould  have  the  eftate,  and  not  the  remainder-man,  for  that  the 
■ord  «  or"  fhould  he  conftrued  as  "  and"  (*).  This 
cafe  was  cited  to  0»ew  that  in  cafes  of  wills  words  (hall  be  con- 
ftnrcl  contrary  to  their  natural  fenfe  to  anfwer  the  intent  of  the 
teftator.  But  this  cafe  for  many  reafons  is  of  very  little  autho- 
rity ia  the  prefent ;  1  ft,  As  this  is  aiingle  cafe,  add  no  cafe  has 
gonefofer  as  this,  it  is  not  therefore  a  cafe  of  the  greateft  auv 
thoritj  [b).  adly,  As  it  it  reported  in  Croiey  the  Court  feemed 
to  go  op  on  feveral  other  reafons  which  do  not  occur  in  the  pre* 
fait  cafe,  jdly,  But  the  principal  reafon  that  1  go  upon  is 
fat  the  Court  was  there  of  opinion  that  the  intent  of  the  tef- 
ttorwas  plain  and  manifeft,  which  differs  it  widely  from  the 
pefent  cafe,  Befides  fo  far  as- 1  can  colled  from  the  eftate  of 
jj*  cafe,  for  it  is  ftated  but  obfcurely  in  bath  books,  this  con- 
fcuSion  did  not  difinherit  the  heir  (c),  but  was  made  in  his 
nvour  againft  a  remainder-man. 

The  nett  cafe  which  was  mentioned  was  Holcrofi*%  cafe. 
L*7*  ^  '*  which  was  thus ;  the  ufes  pf  a  fine  were  declared 
Meed  in  this  maimer,  to  th„'  grantor  for  life  and  *fter  hie 
nth  to  hts  fon  for  life,  and  after  the  death  of  his  fon  to  the 
vfcof  his  firft  fon  and  the  heirs  male  of  his  body,  and  fo  foe- 

,M  Or  i«iwi)l  maybe  iwd  «rf,  and  rice  wtt,  toglvt  cflcA  to  the  tottado% 
tffefcvifer.  rrktr.Omt,  J?*/W1  645  s  CotUjir.  mig*9  1  JW.  14S j 
1^i.J*mmghiU.*Jjm.1<*\  ■VwwftgMw  y.  Brjmd,  3  A*.  ) 90,  aod 
\m rf«4*t  ***  *,  Uqmmmdt  I  &r.  4*9*  Bm-krr  v.  %*r*m*  \$tr.  1174s 
*">>*h>*4  v.  Edmrdt,  %  Fern.  148,  0  J  Wngkt  d.  BvrUli.  KcmP,  3  D.lf 
M70}  and  D«d.  Dryw.Barjgll,  6  D.  fif  E.  34—  And  even  ia  the  cafe  oft 


^^tfa^copyhald  dtfCraff  awftradi  «•  «r**to  mean  "and",  la  trier  t» 
"ttwfcfeiMKioorftl*  parries.  ITryir4.  Arri//v.  J&*», J  fl.tf.  £.470. 
J'JBttkimraeofnUedat  Uw  by  Lord  M  \n  MM  1.  Jqumrt,  iU 
**"•  Jo6i  and  by  Mr.  J.  Arfbr  So  3IW.  4T  £4*474* 
1  'J  Tak  dm  ootOftiotty  apt*  ty  «**  of  the  teparta. 

ceffively 
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1**41,   2.  ccffivcly  to  the  fecond,  third,  and  fourth,  Tons  in  tail  male; fl/ 
<~«v^»J  if  it  fortune  that  the  faid  fourth  f on  die  without  heirs  male,  lb 
Kot  4cm.  tg  (jig  ufc  0f  another  .perfon  in  tail  male,  with  diveri  rcmas- 
**£*i«/?    dersever.     The  ion  of  the  grantor  had  only  one  fon,  whoiicd 
;Wickett  without  iffue  male,  fo  that  he  never  had  a  fourth  fon,  and  jet 
*  adjudged  that  the  remainder-man  (hou)d  take.     But  this  being 
a  Settlement  plainly  intended  to  be  in  the  common  way  of  li- 
mitations, there  could  be  no  doubt  of  the  intent  of  the  parties; 
and  therefore  the  words  "  if  it  fortune  that  the  fourth  fon  <& 
without  iffue"  were  conftrued  to  fignify  the  fame  as  "  for  de- 
fault of  fuch  iffue,"  and  therefore  that  cafe  is  in  nowife  parallel 
to  the  prefent. 

The  next  cafe  that  was  mentioned  was  the  cafe  of  Eft  count. 
JVarry^  Comb.  43 7 $  which  is  reported  in  another  book  (a), 
Eftablimed  Cafes  in  the  reign  of  TViUiam  III.  by  the  name  of 
Grafcot  and)  Warren  >  and  I  know  not  how  to  diftinguifh  dut 
cafe  from  the  prefent.  The  cafe  was  thus ;  a  man  pofTeffcdof 
a  term  devifes  it  to  an  ia&nt  en  ventre  fa  mere'  provided  it  be 2 
fon,  and  if  the  child  be  a  fon  and  die  in  its  minority  then  to 
another;  the  child  was  a  daughter  who  died  in  her  minority; 
and  it  was  adjudged  upon  a  fpeciaT  'verdict  in  the  Court  of 
King's  Bench  that  the  devifee  over  could  not  take,  becaufe 
there  was  a  condition  precedent  which  never  happened.  It  might 
have  been  faid  in  that  cafe,  as  has  been  (aid  Fn  this,  that  it  is 
as  reafonable  to  fuppofc  that  the  deyifor  intended  that  the  eftate 
fhould  go  to  the  devifee  over  in  cafe  he  had  no  child  as  in  cafe 
he  had  a  fon  born  who  died  without  iflue,  and  yet  ho  fuch  thin* 
Was  infifted  on.  It  is  frequently  very  difficult  in  cafes  of  wilfej 
wjiich  are  drawn  by  ignorant  perfons,  to  find  two  cafe  that 
agree  with  each  other  in  every  refpe& :  but  I'  think  that  this 
cafe  and  the  prefent  come  very  near  to  each  other,  only  the  pre- 
fent cafe  is  in  one  re/pe&  ftronger  for  the  defendants ;  betaufe 
here  an  heir  is  to  be?  difinherrted ;  the  cafe  cited  was  only  the 
cafe  of  an  executor,  who  is  not  favoured  in  law  as  an  heir  at 
law  is. 

•    The.  next  cafe  was  the  cafe  of  Andrews  v.  pulbam  (J),  deter- 
mined in  the  King's  Bench  upon  the  Words  of  this  very  will 

(a)  «  M*d.  1*8  5  and  a  Eq.  C*f*  Jbr.  361.     (b)  %  Str.  1092  j  a  fy  & 
J&r.  294//.  »4j  Jtndr.  2*3.  ... 

20th 


revifal  and  correction  of  the  judgments  of  this  court,  its  deter-  L  -.^^J 
mi  nations  ought  to  have  great  weight  here;  and  this  judgment,  r0c  denn 
I  own,  weighs' the  more  with  me,  becaufe  the  Judges  who  pre-  FwlHA11 
fided  in  that  court  at  that  time  were  perfons  of  great  knowledge  w^kett 
and  abilities.     But  however  I  think   it  may  be  plainly  diftin- 
guifhed  from  the  cafe  now  before  the  court  ;  or,  if  it  could  not, 
all  that  we  could  do  is  to  give  that  judgment  its  due  weight  arid 
a  thorough  confederation,  but  we  mutt  at  laft  be  determined  by 
our  own.     Now  that  cafe  is  plainly  different  from  the  prefent 
cafe.     It  was  a  determination  only  onaleafeholdtjlate,  and  upon 
that  foot  many  things  were  (aid  at  the  bar  to  diftinguifh  that 
cafe  from  the  prefent.     As,  firft,  that  the  perfon  who  was  the 
plaintiff  there,  and  againft  whom  the  judgment  was  given,  was 
the  reprefentative  of  a  perfon  who  had  adented  to  the  devife 
over,  and  therefore  was  concluded,     sdly,  That  the  fame  words 
in  a  will  may  have  a  different  construction  in  refped  to  a  leafe- 
hojd  and  in  refpect  to  a  freehold  eftaje.     Whether  thofe  dis- 
tinctions were  infilled  on  by  thecounfel  in  the  King's  Bench  or 
relied  on  by  the  Court,  t  cannot  fay:  but  I  find  from  a  very 
good  manuscript  report  which  I  have  feen  of  that  cafe  that  a  cafe 
was  there  cited  concerning  a  freehold,  which  was  admitted  to  be 
law  againft  the  opinion  of  the  Court,  but  the  Court  faid  in  anfwer 
that  the  cafe  then  before  them  being  the  cafe  of  a  leafehold  the 
provifo  mtift  have  a  different  conftru&ion.     And  I  am  willing 
to  think  that  the  Court  went  upon  this  diftindion;  for  it  is 
certain  that  the  fame  words  in  a  will  may  have  quite  a  different 
conftru&ibn  in  refped  to  leafehold  and  freehold  eftates.    It  was 
ft>  determined  in  the  cafe  of  Papillion  v.  Voyct  (a)  both  by  the 
Matter  of  the  Rolls  and*  the  Lord  Chancellor  after  very  great 
confideration ;  and  I  could  mention   many  other  cafes  to  the 
lame  purpofe,'  but  I  choofe  rather  to  put  one  plain  inftance  to 
illuftrate  it,  and  fhall  then  leave  it.     Suppofe  a  man  devifes  free- 
hold and  leafehold  eftates  to  A.  and  the  heirs  of  his  body,  re- 
mainder to  B.  and  the   heirs  of  his  body ;   the  remainder   in 
refpc£t  to  the  leafehold  eftate  can  never  take  place,  becaufe  it 

{a)  2  P.  £r«u.47i.-i-See  alfo  Ftrtk  ▼.  Chapman,  I  P.  fPm.  667'j  Atihtfin  ▼. 
Hutcbinjon,  3  P.  Wmt.  260,  261$  Read  v.  Snell,  2  Atk.  647  j  S/ieffield  v.  Ld* 
Orrery,  \jitk.  2^8}  Earl  of  Stafford  rt  Buckley,  1  Ve%.  180  j  and  SeutAfyv. 
StoneJkoufi,  ib.  6t6j — But  fee  cdnt.  Porter  v.  Bradley,  3  D.  &?  E.  146  ;  bain- 
h  v.  Dainty,  6D.  &  E.  314  5  and  Roe  d.  Sheen  v.  Jcfcr'y,  7  D.  &  E.  589. 

cannot 
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1 741,  t.  cannot  be  limited  after  an  e&ate-tail :  tm  t  itfepfadndutfe 
j,-L-,_f  remainder  to  JL  in  refpeft  to  the  freehold  eftate  is  good, 

Rqs  don. 

F  MM^f9  There  is  but  one  cafe  that  remains  to  be  taken  notice  of,  id 
Wkhutt  that  is  tbrcafcof  7*»//  v.  JViflcmb  (a),  which  was  determined 
by  Lord  Haruwrt  in  Chancery  30th  of  QiUker  10  .4mm.  I 
hare  not  been  able  tfcobtajn  a  report  of  that  cafe,  but  fe  far* 
I  can  colle&  from  the  decree  the  principal  matter  in  ju4gmeot 
before  the  Court  was  in  rofpeft  to  the  perioral  oftate,  of  which 
,  the  plaintiff?  prajfed  adiftribution  as  next  of  kin,  as  to  which  the 
Lord  Chancellor  did  not  think  proper  to  give  them  any  rdief ; 
and  one  rcafon  is  given,  ajnongft  others,  that  fuch  a  (hit  ins 
Court  of  Equity  ought  not  to  be  encouraged  after  the  right  had 
been  fubmitted  to  near  twenty  years.  He  does  indteddeclare 
that  the  devifeover  to  Katbtrim  the  wife  and  the  two  fitters 
..  eveoof  the  freehold  eftates  was  good,  and  likewife  diifnifles  the 
plaintiffs*  bill  fo  far  as  it  foeks  to  impeach  their  title  to  thofc 
eftates;  btit  as  it  was  nef  dire&y  the  point  before  him,  and 
therefore  does  not  feem  to  have  been  thoroughly  confidered,  I 
cannot  lay  any  gent  ftrefs  upon  this  declaration  of  Lord  Har* 
court  though  a  very  great  man,  and  the  rather  becaufe  at  the  end 
of  his  decree  he  has  ordered  the  deeds  and  writings  relating  ¥> 
the  freehold  eftates  to  be  brought  into  court  that  the  coheirs 
might  refort  thereto  and  take  copies  of  them  as  they  Should 
thmkfitj  which  feems  as  if  he  determined  nothing  in  relation 
to  this  point  hut  left  the  plaintiffs  to  try  their  title  at  law,  and 
cave  fame  affiftance  for  that  purpofe.  So  that  I  think  that 
Lord  Har&wrft  opinion,  for  which  I  fliould  have  had  the 
greateft  regard  if  it  had  been  the  point  diredly  before  him,  and 
he  had  positively  determined,  it  does  not  ftand  in  our  way. 

We  are  therefore  of  opinion,  for  the  reafons  aforc&id,  that 
the  devife  in  remainder  to  Kflthtrim  and  the  two  fitters  &li%a~ 
beth  and  Ann*  never  took  effed,  that  consequently  upon  the  death 
ofKatkirin*  (who  died  in  17299  though  it  is  not  ftated  in  the 
cafe,)  the  third  part  of  the  premifes  in  qucftion  defended  to 
Mary  one  of  the  coheirs  of  the  devifcr,  under  whom  the  deficit* 
.  daets  claim;  and  that  therefore  according  to  die  rule  the  verdi& 
* 

(#)  Gift.  Xf.  Of.  74}JVw.i«Ci«<K.3i6}  taiiMf.  Crf,4h.t4^ 

«l4 
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1 

te  entered  up  for  the  plaintiff  only  for  two  thirds  of  the  pre-  fjii,  2# 
rifcs,****  *  tp  the  other  third  put  far  the  defendants  (at)."       c— v*w 

Ron  deal. 
OOBetiiotwirhe^diogth*  ttAonteWcv&mtf  thltctUkfttoUmnUCticf  Fvisaw 
JdHctj  b  6am  difficult  to  (upport  the'  opinion  hen  given,  $  ir  being  contrary  not      *Z**} 
tolyco  thttiroiiutiwfiug  «f  Lord  Hsrcwrt  mfvmj.  rfnW,  (which  «u  Wic»r« 
approved  by  Lord  ffarghmcke  io  Fpmerttmf.  Ftvrwe*,  $  Atk.  317,  ^18,  and  by 
Lord  Ha^UU  in   Frvgwrtm  d.  firm^hm  v.  ihlytmy,  3  JETvr.   1623,  4.  and  in 
p"*'*4*fMY.Skij>j>4arJ,  £t*f/.7Q.)  and  to  that  of  tht  Court  of  King's  Bench 
ia  matem  v.  *Wfcaw.  f  .  11  (?*.  a.,  both  ofwhidkt*Jtsaro&  on  the  conftruc. 
eta  of  this  wOl  reJjpeaing  the  lcafehoid  premifca,  twit  alio  to  tht  decifion  of  the 
Court  of  King's  Beach  «n  a  fubfeouent  cafe,  Ga/oW  v.  JP«*ctf,  4f   19  Ceo.  a. 
1  *^T.  10c.,  on;  the  mme  queftion   at  arofe  in  the  principal  jcafc  (Rot  v.  trick- 
f")  *4*&nf  the  fienhold  efctfe-vSen  alto  ,4avp6»  t.  *W.  t  *■.  420$ 


I  have  or  intend  en  fnncndq  to  thenfr  of  my  will*  I  grte  Arc,  and  the  remaining 
thMigpetothe  child  with  whkh  my  wile  it  now  enicint  and  to  the  heirs  of 
fata  child  jar  ever  s  hot  if  fuch  child  ihould  not  be  born  alive,  or  being  bom 
sine  onvid  die  without  leaving  lawful  iflue,  or  be  tore  he  or  (he  has  difpofed  of 
tatfan*,  Igtre  it  to  my  wife.-  the  wife  was  not  with  child,  and  Lord  UW- 
w*0»atellof  rated  that  the  win  ran*  be  conftry td  "  and  if  no  child  be  born 
aim  4c 'Win.  StftUm  v.  BtU,  the  deviser  feppofing  hk  who  to  be  tnfeint,  de- 
^w  tht  child  if  a  fen  when  he  mould  attain  twenty-one,  if  a  daughter  then  eon 
P*wy  »  hit  wife  and  the  other  moiety  to  bit  tw  daughters  (there  being  one 
tan  afire)  when    they  mould  attain  twenty-one  j  if  both  died  befose  twenty-  / 

y  tPM>  nwiety  to  go  to  the  wife  and  bcr  bejrs,  if  me  died  her  mare  tpgoto 
*« J  the  wife  was  not  enfcint,  the  daughter  afterwards  died  under  twenty- 
^whnont  iHne*  and  held  that  the  wife  was  entitled  to  the  whole  j  dm 
°*«of  J.  Jt  carrying  to  the  Lord  Chancellor,"  that  It  was  the  plain  m* 
•^oftbeteAator  that  incase  no  tenfooldbe  born,  and  he  mould  have  no 
tfHbters  whoihonld  life  to  the  age  of  ajresty-eae  years,  the  wile  ihould  have 

i 
Hil.T5G.» 

NsWTOi*  agaittjl  Walker,  FeTlun? 

TOTION  agaiqft  an  adminiftmor  to  pay  a  certain  fum  So  attach- 
_     I  of  money  which  the  inteftate  was  obliged  to  pay  by  ment  again* 
nde^of  Court  entered  into  at  the  trial  at  nifi  priusand  after-  Sa«ow^&r" 
wards,  ti|  fftwton%%  lifetime,  made  a  rule  of  this  Court.  not  perform. 

ingaruleof 

We  denied  it  as  we  h^d  done  in  the  fiune  cafe  tevcral  times  %££%?' 
TOOref*).  thginteftatK 

«ft,  Becaufe  we  had  no  method  to  enforce  the  rule  even 
•gtfnft  the  party  himfelf  if  he  had  been  alive,  but  by  procefs 
tf  contempt  which  is  perfona],  and  cannot  be  carried  on  againit 
teadnainiftrator. 

(*)  See  PFsHt  v.  otap**,  M.  13.  Gto*  *•/*?*  115. 


lyiofm 
wofCourti 
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1741,  2.      2dly,  Becaufe  the  adtniniftrator  may  have  no  aflefc  C^aorf 
*— -v^,;  this  would  be  a  very  improper  way  of  trying  that  .matter  jmr  J 
Nkwton    would  a  determination  in  this  cafe  bind  the  the  reft  of  thcov 
wllT^*    ditor8  nor  could  '*  ^  pleaded  to  any  other  demand. 

(0)  See  Howard*.  Ratbome  infra,  and  the  cafes  there  referred  to. 


Wednefday,       Howard  Executor  &c.  againft  Ratborne, 

Feb.  10th. 

There  may  u  HP*  HE  defendant  had  obtained  the  common  rule  for  a  wxh 
he  the  like  I     fuit  on  the  late  statute. 

judgment  as 

nonfuit  a-        And  on  {hewing  caufe  againft  it,  it  was    infilled  that  the 
gainft  an  ex,  plaintiff  being  an  executor  ought  not  to  pay  cofts  («?),  and  that 

explain-  °  fofa 

tiff,  for  not 

goin£  on  to 

trial,  under        («)  Bennet  adminiftrator  v.  Coktr.  4    Burr.    192$ ;   and   Read   executoc  r. 

flat.  14.  G     Thornton,  Tr.  37  Geo^^.B  R.   S.  P. — Nor  does  a  plaintiff  executor  parti* 

a.  c.  17,  but  cofts  of  a  nonfuit,  in  the  ordinary  cafe.     Higgs  adminiftratrix  v.  Worry,  6  D.  o 

without         E.  656.— But  he  pays  the  cofts  of  a  nonpros.    Howes  executrix  v.  Semdr.. 

cofts.  3  Burr.  15845  Lumley  v.  Nichols.  Sir,  G.  Co.  145  Say.    Ctft,  94  i  and  H& 

Barnes         adminiftratrix  v.   Warry,   6  D.   &  E.  654.  Or  cofts  tor   not  going  no  trial  k- 

130.  •  cording  to  notice*  Eaves  v.   Mocato,  Salt.  314.  contra  Bennet  v.  0*«r,  4^- 

S.  C*  1927— In  certain  cafes,  where  the  plaintiff  executor  his  not  been  guikyof  lad*** 

the  Court  will  give  him  leave  to  difcontinue  without  paying  coto.+Btrr.iy** 
9.— -An  executor  oiay  make  hirafelf  liable  to  cofts,  by  applying  to  be  made  party 
to  a  rule  of  Court  in  which  cofts  axe  referred.  The  executors  ot  Smalts  v.  W*» 
one  Sec.  Jan.'  27th,  1745,  6.  C.  B. 

"  This  motion  had  hung  a  long  time  in  this  court. 

The  firft  motion  was  by  Smales,  complaining  of  exceffive  damages  ifl  ' 
second  writ  0/  inquiry  in  an  adion  of  trefpafs  brought  by  Waite  for  an  tibff- 
bitant  diftrefs  (as  was  fuggefted)  taken  by  Smalts  againft  Waste. 

There  had  been  a  former  writ  of  inquiry,  in  which  350/.  damages  had  bee 
found :  but  that  had  been  fet  afide  for  irregularity  5  and  in  the  fecood  vmtof 
inquiry  the  jury  found  400/.  damages. 

A  rule  nils  was  obtained  to  fet  afide  that  inquifition  as  exceffive,  but  was  dtf- 
charged  by  Waite  upon  (hewing  caufe  and  reading  many  affidavits"  After  that 
he  proceeded  to  judgment,  and  a  writ  of  error  being  brought  the  judgment  w« 
affirmed  in  B.  R.9  and  another,  writ  of  error  was  brought  in  the  Houfeofl/*™; 
and  wbilft  that  was  pending,  it  was  discovered  by  SmaJes  that  Watte 'smoftnf 
terial  affidavits,  by  which  he  difcharged  the  rule,  were  fworn  before  one  Mar\^ 
dale,  who  had  no  commiiTion  to  take  affidavits.  Upon  thb  a  freto  complain*** 
made  to  the  Court  by  Smalts,  fuggefting  that  Watte  and  his  witneffes  knew  tnat 
Mart'indale  had  no  commiffion  and  therefore  did  not  regard  what  tbey  ^rt'  ** 
they  were  not  liable  to  be  indicted  for  perjury,  and  that  this  wasacoonw1!!* 
of  Waited  to  impofe  upon  the  Court  by  laying  falfc  affidavits  before  the  Court  in 
order  to  get  the  rule  againft  him  difcharged.  The  judgment  obtain**  y 
Watte  was  affirmed  by  the  King's  Bench,  and  gone  up  to  the  House  of  IirdSi  >° 
•ut  of  our  power. 

We  therefore  made  a  rule  againft  Watte  to  {hew  caufe  why  an  attachment 
ihould  not  go  againft  him  j  and  when  he  came  to  ftiew  caufe,  he  irmfted  he  <*'£ no* 
know  at  the  time  of  fweaiing  the  affidavits  that  Mart'mdale  had  no  coromiaWf 
(though  he  admitted  that  he  had  none,)  and  that  none  of  the  perfooi  wbo  n»» 
affidavits  before  him  knew  it,  bat  that  both  he  and  they  thought  that  he  hd  °*» 


Wc  were  all  of  that  opinion ;  and  therefore  propofed  it  to  the   .  ^a't 
defendant  to  wave  his  rule,  as  it  would  be  of  little  or  no  ad-    bo&n: 
vantage  to  him.     But  he  infifting  on  the  rule,  we  made,  it  ab* 
folute,  but  ordered  Cofts  to  he  left  out/' 

he  having  taken  upon  him  to  take  affidavits  'for  other  perfons  /bra  long  time 
before.  And  be  infifted  .that  nothing  was  fworn  in  the  affidavits  on  his  part  in 
order  to  difcharge  the  firft  rule  but  what  was  ftri&ly  true. 

The  Court  likewife  was  informed  that  an  information  was  granted  by  the  Court 
•f  B.  R.  againft  Waite  for  his  mal-pra&ice  in  obtaining  thcfe  affidavits,  on  a 
foppofition  that  he  knew  that  Martin  dale  had  no  commiffion . 

Upon  this  and.  Waite'*  contenting  to  ftay  proceedings  upon  the  judgment,  we 
ordered  him  to  proceed  again  to  execute  a  writ  of  inquiry  before  the  judge  of  af- 
file, without  fetting  afide  the  former  inquifition,  but  with  directions  that  Smalet 
should  not  infift  that  a  writ  of  inquiry  had  been  executed  before  nor  upon  the  judg- 
ment which  Waite  had  obtained  in  bar  to  this  inquiry.  And  we  'enlarged  the 
rule  for  an  attachment  until  after  the  information  tried,  and  the  inquifition  on 
this  writ  of  inquiry. 

-  Before  either,  Saufa  died,  and  his  executors  applied  to  the  Court  to  be  atliber- 
*  ty  to  go*  on  with  the  trial,  and  to  ftand  in  the  place  of  their  teftator  to  all  intents 
and  purpofes,  and  a  rule  by  confent  was  made  accordingly.  Waite  being  acquit-.' 
Ad  by  a  jury  upon  the  trial  of  the  information,  we  discharged  the  rule  for  an  at-, 
tachment  afeainft  Waite,  but  referred  the  cofts  and  all  further  directions  until  after 
the  taquijfeian  upon  the  writ  of  inquiry.  That  came  on  at  the  laft  York  Affizes, 
and  the  jury  found  damages  for  Waite  400/.  as  the  former  jury  had  done,  and 
no  motion  was  made  to  the  Court  within  the  four  firft  days  of  the  laft  term  to  fet 
afide  the  inquifition  for  execeffire  damages,  or  for  any  other  reafon. 

We  were  therefore  of  opinion  that  Mr.  Smalts  had  been  in  the  wrong  from  the' 
beginning,  and  that  Watte  had  not  been  guilty  of  any  mal-pra&ice,  and  we  made 
a  rule  to  give  Waite  liberty  to  proceed  on  his  judgment.  And  as  he  had  been  kept 
out  of  his  money  fo  long  by  the  motions  and  proceedings  in  this  court,  the  firft  in- 
fnintion  being  in  J  741,  we  thought  it  reafonable  to  give  him  the  cofts  of  the' 
laft  inquifition  and  the  cofts  of  all  the  proceedings  in  our  court,  except  of  a 
role  which  Was  made  by  confent  for  enlarging  the  time  of  the  trial  from  the 
Lent  until  the  Summer  Affixes.  It  was  infifted  that  the  executors  ought  not  to 
par  cofts,  as  it  did  not  appear  that  they  had  aflets :  but  it  was  anfwered  by  the 
Court  that  they  had  made  themfelres  liable  by  agreeing  to  ftand  in  the  place  of 
their  teftator,  and  by  enterting  into  a  rule  by  confent,  wherein  cofts  were  re- 
ferred." MS.  Wdles  Chief  Juftice. 

—An  executor  or  adminiftrator  may  alfo  make  -himfelf  personally  liable  for 
the  plaintifPs  demand  by  giving  a1  bond  to  abide  by  an  award  to  be  made  touching 
the  matters  in  difpute  between  his  inteftateand  the  plaintiff,  though  the  admi- 
niftrator award  that  he,  as  adqilnjlrator,  ftlall  pay ;  and  cotifequently  to  debt  on 
fuch  a  bond  the  adminiftrator  cannot  p!eal  pleue  admintftrarit.  Barry  r.  Rujb, 
iDurnf.&E.  691.— And  for  non-payment  the  arbitrator  maybe  attached,  if 
the  fubraiflion  be  made  a  role  of  Court.  Worthtnpon  r.  Barlow  administratrix,  7 
D.  &  E.  453— But  wjjere  the  arbitrator  only  ascertains  the  amount  of  the  de- 
mand, without  ordering  the  adminiftrator  to  pay  it,  it  does  not  operate  aa  a  deter- 
mination by  the  arbitrator  that  the  adminiftrator  had  aflets,  and  if  he  has  no 
aflets,  he  is  not  bound  to,  pay.  Pearfin  r.  Henry,  5  Z>.  £?  £♦  6. 

Rowley 
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1741,  %. 

™nS*£'  Rowley  againfi  Allek  (*)• 

Feb.  lztfc. 

Venae        u  Ik  AMOTION  to  change  a  venue  after  a  rale  obtained  fan 
eta**1'         IVX  *  Judge  for  further  time  to  plod,  but  before  any  pb 

tojlead. 

All  the  officers  of  this  court  certified  that  it  had  bees  tfceeon- 
ftant  pra&ice  of  the  Court  never  to  change  the  venue  after  m 
application  for  time  to  plead  and  a  rule  or  a  Judge's  older  ob- 
tained for  that  purpose  That  it  had  been  fe  determined  orcr 
and  over  again,  (of  which  they  gave  feveral  inftaneea)  nay  dot 
it  had  been  ruled  feveral  times  dot  after  taking  out  a  Judge's 
fuminons  for  time  to  plead,  the  party  So  applying  fbodldnot  be 
at  liberty  afterwards  to  move  to  change  die  venue. 


But  my  Brother  Parkr  and  /thought  this  a  1 
able  pra&ice/and  the  rather  becaufe  it  was  alleged,  {and  upon 
inquiring  of  the  Judges  of  the  King's  Bench  I  find  the  allegation 
to  be  true,}  that  in  that  court  they  always  allow  die  dcfawfanC 
to  move  to  change  the  venue  at  any  time  before  a  plea  pleaded. 
And  as  the  ruleftands  in  this  court,  it  is  a  great  hardfllip  on  a  de- 
fendant;  for  if  he  livesat  thediftance  fftwo  or  three  hundred 
miles  the  plaintiff  may  bring  bis  aARn  Hi  MiiiUfex  (b)%  aid 
before  the  attorney  can  have  tnftmdiom  from  his  client  to  move 
to  change  the  venue  the  time  for  pleading  will  be  out ;  and  if  he 
applies  for  further  time,  he  is  then,  it  feems,  too  laie  tomaki 
fuch  a  motion,  which  is  moft  abfiird  and  unreasonable. 

However  we  thought  ourfelves  bound  by  thepreicnt  prafl/ce 
Until  we  made  a  rule  to  alter  it,  but  refol  ved  to  make  fuch  aruk." 

\a)  VW.  Dennh  v.  Fletcher,  Bmrtm  4S9.  S.  P. 

(*)  But  die  diftin&ion  that  now  prevails  obviates  this  inccmenienre.  •*  The 
<fiftir*£Hon  it  this  $  The  venue  may  be  changed  after  aa  order  for  time  to  fJ«* 
though  upon  the  terms  of  pleading  uTuably  J  but  not  after  an  order  for  time  ta 
pjead,  \v»»ere  •  the  terms  are  to  plead  ifluably  and  t«k*  jk»rt  atfkv  ff  "& 
MMtttfUftftttingi  in  London  or  Middlefex,  becaufe  there  a  hial  would  be  Jo*"** 
Pvyt  v.  Berkeley  9  511.  Sec  a  I  ft)  Hunter  v.  Cray,  and  &&£  T.  &tg.  Mv 
^493  jwW«Sfc^/^v.  Ca*tr#7Z>,4r£.»sS.  ' 


Thomas  Franklyn.  Feb.  nfe. 


T 


HE  opinion  of  die  Court  was  delivered,  as  follows,  by       in  pieurng 

of 


Mites,  Lord  Chief  Juffic*    *  Trefpafs.    The  declaration  Jf^di £ 
fets  forth  that  the  defendants  on  the  i  ft  of  May  1 738  and  at  to  allege  u 
divers  other  times  between  that  day  and  the  fecond  o£  Offober  ******* 
following  broke  and -entered  the  plaintiff's  clofe,  vix.  one  acre  of  £™  b£*" 
land  at  frentwerth  in  the  Iflt  rf  Ely  in  a  field  there  called  the  common  aP 
Old  FUUj  and  trod  down  and  continued  with  their  feet  in  waiting  pendant,  aj 
the  plaintiffs  grafs  there  growing,,  to  the  value  of  401^  aid  J^™"** 
ate  up  trod  down  and  confumed  other  grafs  of  the  plaintifPs  Z!txS^ ' 
there  growing  with  cattle,  trfx.  horfes,  mares,  geldings,  bulls,  G©wt  will 
cow^oxettjhogs,  and  (beep,  to  the  value  of  100A5  et  alia enor- jjfj^l1* 
mia&e.    To  Ae  plaintiff's  damage  of  10/.  t^oftk 

The  defendants  to  the  force  and  arms  Sec  plead  not  guilty  ;"§hl^  ' 

And  as  to  die  reft  of  the  trelpafs  fcy  that  the  place  in  which™0^ 
&c  at  the  times  when  &c  was  one  acre  of  land  in  the  faid  field  out  land,  , 
called  OU  Field  In  Wentwvrth,  abutting  as  is  defcribed  in  the»>r^Pa 
plea;  and  that  the  fame  is  and  at  the  times  when  &c  was  the  ^y°t^ 
freehold  of  the  defendant  Qtve  \  4b  he  and  the  other  defendant  mifcd  an4 
in  his  right  juftify  the  trefpafs  laid  in  the  declaration  as  being  <J«nifaMe  : 
doneJn  tbc  freehold  of  the  defendant  Cave.  jy^ 

The  plaintiff  in  his  replication  makes  a  new  alignment,  and  J^f  jjj 
bj%  diat  the  trefpafles  laid  in  the  declaration  were  done  in  one  of  a  mane 
acre  of  land  of  the  plaintiffs  lying  in  Old  Field,  which  he  de-  *' «»  J 
fcribes  to  be  bounded  in  a  different  manner  from  the  acre  fet  ^jj^J,  ' 
forth  in  the  plea.  bcrofcat  ■ 

without! 

To  this  die  defendants  in  their  rejoinder  fay  that  as  to  all  the  •£ ^°JJ 
trefpafles  in  the  faid  acre  of  land  new  affigned,  except  the  b*eak»  conchan< 
ing  and  entering  into  die  acre  of  land  new  affigned,  and  treading  «*|be* 
»d  continuing  with  their  feet  In  walking  the  grafs  there  grow-  &££ 
tag,  and  eating  up  treading  down  and  confuming  with  ninety  arable  i* 
fceep,  parcel  of  the  cattle  in  the  declaration  mentioned,  other '"  wil1  h 
graft  there  growing,  they  are  not  guilty.    And  as  to  this  refidue  £j^ 

ofmmeoa/ 
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1741,  2.  of  the  trefpafs,  they  plead  that  long  before  the  time  wkenthi 

trefpafs  is  fuppofed  to  have  been  committed,  and  alfo  at  the  U 

times  when  &c.  Peter  Allen  Dodor  of  Divinity  Dean  of  Eljvn 

the  Chapter  of  that  church  were  feifed  in  fee  in  right  of  their 

church  of  the  manor  of  IFentworth  with  the  appurtenances, 

and  that  they  and  all  thofe  whofe  eftates  they  have  and  hi ia 

the  faid  manor  of  Wentwortb  with  the  appurtenances,  fromtooe 

whereof  the  memory  of  man  is  not  to  the  contrary,  havetrfri 

and  enjoyed  and  have  been  accuftomed  to  ufe  and  enjoy  aM 

courfe  or  common  of  pafture  called  Gran/dens  for  300  dap 

computing  the  hundreds  by  the  greater  hundred,  that  is  to  fey 

1 20  fheep  for  every  100,  amounting  in  the  whole  to  three  hun 

dred  and  fixty  fheep,  in  tbe  faid  field  called  Old  Field)  whereo 

the  faid  acre  of  land  new  affigned  is  and  at  the  times  when  &c 

and  time  out  of  mind  was  parcel,  except  in  their  own  land 

there,  every  year  in  which  the  faid  field  called  Old  Fidiww 

part  thereof  was  fbwn  with  corn  from  the  time  of  cutting  ant 

carrying  away  the  corn  there   growing  until  the  faid  field  0 

fome  part  thereof  hath  been  refown  with  com,  and  every  yeai 

when  the  faid  field  hath  been  fallow  for  that  whole  year.    Aik 

the  defendants  further  fay  that  the  faid  fold  courfe  or  comma 

.  *>f  pafture  from  time  whereof  the  memory  of  man  is  not  to  t)K 

•contrary  hath  been  parcel  of  the  faid  manor  and  demifed  ui 

demifable  by  copy  of  the  court  rolls  of  the  manor  by  the  lords 

t>r  their  fteward  for  the  time  being  either  in  the  whole  oriif 

parts  and  proportions  in  fee-fimple  or  otherwife  at  the  will  oJ 

the  lord  according  to  the  cuftom  of*  the  manor;  and  that  the 

faid  Dean  and  Chapter  being  fo  feifed  before  the  faid  fevera 

times  when&c  viz.  on  the  27  th  of  Oftober  1732  at  their  court 

of  the  faid  manor  held  by  Samuel  Gartward  their  fteward  b) 

copy  of  court  roll  according  to  the  cuftom  of  the  faW  manordrt 

grant  to  Jobn  Dowfing,  gentleman,  one  fourth  part  of  the  to 

fold  courfe  or  common  of  pafture,  to  hold  the  fame  to  thefak 

John  Doivfing  his  heirs  and  affigns  at  the  will  of  the  lord  ac 

cording  to  the  cuftom  of  the  manor ;  by  virtue  of  which  granl 

the  faid  John  Dowfing  was  and  is  feifed  of  and  m  one  fourtl 

part  of  the  faid  fold  courfe  or  common  of  pafture  in  fee  at  the  wil 

of  the  lord  according  to  the  cuftom  of  the  faid  manor;  andtha 

he  being  fo  feifed  before  the  times  when  &c.  viz.  on  the  ifta 

OBtbtr  1 737  it  was  agreed  bctu  ecn  himand  the  defendant  O* 

th* 
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fat  he  the  faid  John  Dowfing  fbcmM  and  might  feed  and  de-  17419  a. 
failure  ninety  (Keep  of  the  (aid  Thomas  Cave  ift  the  faid  field  ^vMi 
called  Old  Field  whereof  &c  at  fuch  tifaes  as  he  the  faid  John     **"; 
Dowfing  had  fitch  right  of  fold  couife  therein,  and  ufe  and  en.    *-»*£* 
joy  the  faid  common  of  pafture  there  with  the  faid  (beep  of  the    Cati. 
faid  Thomas  Cave  as  long  as  both  parties  fbouM  pleafe ;  by  vir- 
ture  whereof  the  faid  fhomas  Cave  and  Thomas  Frarittyn  as  fejv 
vams  of  the  (aid  ^06*  Dowfing  and  by  his  command  on  the  faid 
ift  of  May  1738  and  at  divers  other  days  and  times  between  that 
day  and  the  fecond  oiOBober  then  next  following  (each  of  the 
(aid  days  and  times  being  when  the  faid  field  lay  fallow)  didehter 
into  the  faid  acre  of  land  in.  which  &e*  in  otdefr  to  put  the  faid 
ninety  flieep  of  the  faid  Thomas  Cqve  into  the  faid  field  called  Old 
FuU  to  depafture  the  grafs^then  growing  there  and  to  ufe  the 
h\d  common  of  pafture,  and  did  theft  put  the  laid  ninety  (beep 
there  for  the  puxpofe  aforefaid  1  and  the  (aid  fheep  &c  fed  and 
dqaftured  and  trod  down  and  contained  the  graft  then  growing 
there  ufing  the  (kid  common  of  pafture  of  him  the  faid  John 
Dmfmgthere)  as  it  was  lawful  for  him  to  do;  and  the  faid 
Thews  Cave  and  Thomas  Franklfn  in  fo  doing  &c  at  the  faid 
times  when  &c   did  neceflarily  tread  down  and  confume  with 
their  feet  in  walking  a  little  of  the  grafs  of  fmall  value  then  , 
growing  there,  which  is  the  facte  breaking  and  entering  trend- 
ing down  and  confuming  &c  in  the  faid  acre  above  new  af- 
iigncd;  and  this  they  are  ready  to  verify  &c. 

To  this  plea  the  plaintiff  demors*  and  (hews  for  caufe  of  de- 
murrer that  it  is  not  alleged  in  the  faid  plea  that  the  faid  fold 
courfe  or  common  of  pafture  therein  mentioned  is  appendant  or 
appurtenant  to  the  faid  manor,  nor  does  it  With  fufficietft  cer- 
tainty appear  whether  the  (aid  fold  courfe  or  common  of  pafture 
in  the  faid  plea  mentioned  be  cdmmon  appendant  appurtenant 
or  in  grofs,  or  what  other  fort  of  right  ef  comrtion  it  is.  The 
defendants  join  in  demurrer. 

And  on  this  demurrer  it  comes  now  before  the  Court  (a)  for 
judgment ;  and  the  only  queftion  is  whether  this  right  of  com- 
mon mfifted  on  by  the  defendants  in  their  plea  be  well  pleaded 

(«).  The  cafe  wtt  twice  argue*  by  JW&,  Sexjt.  for  the  plaintiff,  and  Draper % 
**$.  fa  the  defendant/,  on  the  6th  of  February  1740,  and  on  the  8th  of  February 
«74». 

Y  or 
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j  741,  2)      The  obje&ion  fet  forth  in  the  demurrer  amounts  to  no  more 

\iS\~\j  than  this,  that  it  does  not  fnffictentty  appear  whether  it  be  com- 

Mvt-     mon  appendant,  common  appurtenant,  or  common  in  gro&,or 

c*  Vf     what  other  fort  of  right  of  common  H  is ;  and  if  there  were  00 

Cati.     ot**er  oDj*£ion>  wc  *"*  that  thJ?  admits  of  a  plain  anfwer. 

It  cannot  be  any  other  fort  of  common,  becaofifthere  are  00 
other  forts  of  common  of  pafture  but  thefe  three  Specified  in  die 
demurrer.  For  though  common  of  vicinage  has  been  mentioned, 
which  is  fometimes  reckoned  amongft  the  rights  of  common, 
there  is  properly  no  fuch  right  of  common,  but  it  is  only  an  ex- 
<ftife  for  a  trefpafs.  If  it  were  a  right,  it  would  prevent  an  ia- 
clofure,  which  (it  has  always  been  hoMen  that,  it  will  not 
Vide  Co-  Lit.  122.  a.  (a). 

The  only  queftion  therefore  is,  if  it  fafficientry  appear  in  die 
plea  whether  this  be  a  right  of  common  appendant,  appurte- 
nant j  or  in  grofs;  and  we  think  that  it  plaint  j  appears  to  be 
common  appurtenant. 

It  cannot  be  common  appendant,  becaufe  that  can  only  belong; 
to  arable  land ;  as  is  held  in  Co.  Lit.  122.  a.  (£).  It  is  of  com- 
mon right,  and  muft  be  claimed  in  the  wafte  of  the  lord.  It  is 
not  for  a  certain  number  of  cattle,  but  only  for  fach  as  are  le- 
vant and  couchant  on  the  land  ;  and  therefore  it  cannot  be  fe- 
vered, not  even  for  a  moment,  nor  turned  into  common  in  groft. 
And  the  foundation  of  this  right  is'that  when  a  lord  grants  to 
his  tenant  arable  land,  he  muft  have  cattle  to  plough  it,  he  muft 
bavecatde  to  manure  it;  and  if  he  has onlv  arable  land,  he  muft 
keep  his  cattle  fomewhere  whilft  the  corn  is  growing,  and  tbere- 
/  fore  of  common  right  if  the  lord  hath  any  wafte,  he  may  put 

his  cattle,  there.    This  therefore  cannot  be  common  appendant! 

ift,  Becaufe  it  is  not  claimed  as  incident  to  arable  land,  but 
to  the  manor  of  Wentworth. 

gdly,  Becaufe  it  is  for  a  certain  number  of  (beep,  and  not  for 
fuch  only  as  are  levant  and  couchant. 

ftf)  Per  Powell].  In  Bnm/feUv.  Ktrber,  II  Mod.  73.  And  by  fucb  inclo- 
furt  the  common  for  caufe  of  vicinage  it  gone.  Smtk  v.  How  and  Rsdm**  B.  R-> 
cited  in  4  Co.  38.  b. ;  and  1  Rol.  Abr-  399.  K.  pi.  3. 

(*)  See  alfo  Btmtet  ▼.  Reeve,  Mkh.  14  G».  a.  JET.  C  f*p.  4*7. 

1  .  *  3d1/' 


the  lord,  but  by  the  lord  himfelf  in  another  man's  foil,  *— v*J 

.  Mus- 

4thly,  Becaiife,  as  it  is  laid  to  be  demifedand  demifablc  time     j^*£ 
out  of  mind,  it   muft  have  been  enjoyed  feparately  from  the     Cati. 
manor,  and  coftfequeatly  from  the  eftate  to  which  it  is  (aid  to 
belong,  which  comriion  appendant  cannot. 

It  was  faid  bv  my  Brother  Draper %  and.it  is  certainly  true, 
that  no  diftindion  is  ever  ma<)e  in  pleadings  between  common 
appendant  and  appurtenant,  but  the  word  a  pertinent"  is  always 
made  ufe  of,  and  fo  it  appears  only  from  the  nature  of.  the 
common  whichr  is  pleaded  whether  it  be  comrnon  appendant  op 
appurtenant  {a]\  as  we  think  it  plainly  does  in  the  prefent  cafe. 

It  cannot  be  common  in  grofs,  becayfe  it  is  pleaded  to  be  par* 
eel  of  the  manof,  which  common  in  grofc  cannot  be  (b). 

It  muft  therefore  be  common  appurtenant  j  andfo  we  think; 
that  there  is  no  weight  in  the  objection  which  is  fet  forth  in' 
the  demurrer. 

But  there  yvas  another  objection  made  at  the, bar,  which 
daggered  us  a  good  deal  more,  and  which  we  thought  at  firft 
vcry  difficult  to  be  got  over  :t  but,  upon  further  confideration  we 
think  that  thii  like  wife  will  receive  a  plain  anfwer. 

The  objeftion  is  (hat  this  common  cannot  be,  parcel  of  the 
manor^  and  yet  be  demifed  and  demifable  by  copy  of  court; 
rc#,  becaule  as  foon  as  it  is  once  fevered  by  fuch  demife  and 
granted  by  itfelf  without  any  land  with.it,  it  ceafes  to  be  part 
°f  the  manor  and  fo  can  never  afterwards  be  granted  agajn  by 
copy-'  becauft  nothing  can  be  granted  by  copy  but  what  is  par- 
eel  of  the  manor.    This  is  the  ftrength  of  the  objection. 

To  this  it  was  anfwered  that  not  only  common  but  feveral 
other  things  merely  incorporeal  may  be;  granted  by  copy  of  court 
foil ;  and  feveral  cafes  were  cited  to  this  purpofe.  In  Co.  Lit, , 
5^.  b.  it  is  faid  that  the  herbage  or  vcfture  of  land,  underwoods* 
a~nd  whatever  concerneth  lands  and  tenements  may  be  granted  \ 

by  copy  of  court  roll.     And  he  goes  farther  and  fays  that  a 

W  Vld.  4  Co.  38.  ... 

(*)  Vid.  Day  v.  Sfcoone,  Sir  Wm.  Jon-US  5  an*  Cr0*  &".  43». 

Y  2  h\i 
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1741,  2.  and  as  thd  deftiefnes  of  the  manor,  even  whilft  they  are  emof- 
11     -   '   cd  by  copyholders  of  inheritance. 


Mui 

GIL  AVI 


*againft         The  ca^e  ma7  ^e  Put  *n  *c  ^une  manner  of  tithes.    Soppofr 
Cays,     a  fpiritual  perfon  lord  of  a  manor  and  poffeffed  of  lands  pared  of 
hfc  manor  which  were  tithe  free  in  the  hands  of  the  lord,  mi 
that  from  time  beyond  memory  he  {had  granted  away  thefe  lads 
referving  the  tithes,,  the  tithes  in  this  cafe  would  remain  pared 
of  the  manor ;  and  if  the  manor  came'  to  the  crown  on  thedif- 
folution  of  the  monafteries  and  was  afterwards  granted  by  the 
crown  to  a  fubjed,  thefe  tithes  ft  ill  remain  parcel  of  the  manor, 
and,  if  the  cufiom  will  warrant  it,  may  for  the  famereafon  be 
granted  by  copy  of  court  roll.     So  a  fair  or  a  market  append- 
ant may  be  granted  by  copy,  becaufe  a  grant  by  copy  to  hold 
at  the  will  of  the  lord  according  to  the  cuftom  of  the  manor 
does  not  deftroy  the  appendancy ;  but  they  remain  -ftill  parcel 
of  or  appendant  to  the  manor,  notwithftanding  fuch  grant  {a). 

We  think  therefore  that  all  the  objedions  to  this  plea  bare 
received  an anfwer.       '> .)    • 

We  did  not  confult  my  Brother  Fortefeu*  4%->  becaufe  b 
was  not  hjsre  when  the  cafe  was  argued :  but  my  Brothers 
Parker  and  Burnett  agree  with  me,  for  the  reafpns  aforeW, 
that  the  plea  is  godd,  and  that  judgment  muft  be  for  the  de- 
fendants." •       .     .  ■     '   -  ■ 

(a)  See  Doe.  d.  G'Mom  Bart.  v.  P»tt,  DwgU  799 ;  and  Ret.  J.  Halt  ▼.  *&• 

6  D.  Of  E.  70S.     ',   .  ?-  •  *»' 
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John  Parkhurst    Efq.,    Sir  John  Fortescujb  RTwfSy *# 
Aland,  Knight,  and  feveral  others  their  Tenants,  Feb.  »$d/ 
and  the  Tenants  of  Mrs.  {Catherine  Dormer, 
*$**&  Joseph  Smith,  Lefiee  of  John  Dormer 
Efq ;  in  Error. 

THIS  was  an  eje&ment  brought  in  the  Court  of  King's  pom.  proc 
Bench  to  recover  the  manor  of  Sibdon  and  other  premifes  Limitation 
in  the  county  of  Bucks  bjjofeph  Smith  on  three  fcveral  demiftfs  *  A-  ** 
made  by  John  Dormer;  the  firft  on  the  ift  of  March  1731  for  ^wkhefc 
twenty  years  from  the  28th  of  February  then  laft  j  the  fecond  long  live,)     ' 
on  the  10th  of  January  j  7  32  for  eighteen  years  \  and  the  ttiird  ^^j}^^ 
on  ±e  20th  of  November  17  45  for  fifteen  years.  death  of  A. 

or  other 

In  Mkhaefmas  term  1738  the  caufe  was  tried  at  the  bar  ^  ^Kiitf" 
the  Court  of  King's  Bench,  when  a fpecial  verdi&  was  found, STeftateii- 
infubftance  as  folio ws^  mitedtoA. 

ftr  ninety- 

John  Dormer  Efq.  and  his  fon  Sir  John  Dormer  Knight  and  a,^  ^tref- 
Baronet,  (both  fince  deceafed)  being  leifed  of  the  premiss  in  tees  daring 
<)ueftion  by  indenture  of  feoffment,  1 3th  Augujl  1 662,  between the  ,J* tof  *• 
the  (kid  J.  2>«rwr  and  Sir  J.  Dormer  of  the   firft  pa*>2£r* 
Sufannah  Browne  of  the  fecond  part,  Sir  -R.  Jenkinfon  Bart,  and  remainders, 
Sir  07Ztf<Mi  CM *V  Knight  of  the  third  part,  and  J.  Cave  Efq.  *j  *ft*d* 
and  T.  MarriettE(<\.  of  the  fourth  part,  in  confideration  of  a  SoLwde^- 
marriage  then  intended  to  be  had  between  Sir  J.  Dormer  and  mination  of 
fofannah  Browne,  and  of  5000/   being  her  marriage  portion,  the  faid  term 
granted  and  enfeoffed  the  faid  manor  &c  to  Sir  R.  Jeukinfon,  £££,£ 
Sir  W.  Chila\  J.  Cave,  and  T.  Marriett,  and  their  heirs,  to  the  the  body  of 
tfeof  Sir  k.  Jenkinfon,  and  Sir  W.  Child  and  their  heirs,  to  the  a.  in  ufr 
intent  to  make  them  tenants  of  the  freehold  for  fuflfering  a  com-  JJjJjj "M_ 
mon  recovery  to  the  following  ufesj  ff.  to  the  ufe  of  the  laid  y*  mainden 
Dormer  and  Jus  heirs  until  the  marriage  &c  &c;  (with  divers  ©»«"•  A:*- 
remainders  not  neceflary  to  be  here  ftated )  remainder  to  the  tYid  g  fon  b. 
7.  Dormer  for  his  life  $  and  after  his  deceafe  u  to  the  ufe  and  levied  a  fine 

and  fullered 
Jrporery,  and  both  died  ;— held  that  the  limitation  to  B.  was  a  food  limitation ;  that  the  li- 
mitation to  the  truftees  was  a  vefted  remainder  $  that  the  freehold  was  in  them  at  the  time 
of  levying  the  fine  $  confequently  that  the  fine  did  not  make  a  good  tenant  to  the  praecipe,  and 
tta  the  recovery  did  not  tar  either  the  remainder  to  B.  or  the  fubiequent  remainders. 
k  4&o.  p.  C.  405.  3  Atk.  135.  S.  C. 

behoof 
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I74ij  2.  behoof  of  Robert  Demur  (a),  fecond  foq  of  the  (kid  J.Qfnur 

\^f^4  and  his  affigns  for  and  during  the  term"  of  ninety-nine  yon,  if 

Pa&k-     the  (aid  Robert  Dormer  Aiould  fo  long  happen  to  live ;  jaijrw 

*"?jr     and  after  the  death  of  the  [aid  Robert  Qormer  *r  other fimk* 

J^Ti'th     termination  of  the  eft  ate  herein  limited  to  the  [aid  Robert  Doras 

rof  for  ninety-nine  years  as  afire/aid  then   to  and  for  theufcwi 


D.0,£"  J  behoof  of  the  faid  Sir  Robert  Jenkinfon  and  Sir  JfWfci*  CM 
**  ^°r<  tad  their  heirs  for  and  during  the  natural  life  of  the  fcid  $&* 
Dormer?  upon  truft  and  confidence  to  fupport  and  prefcrve  the 
Contingent  remainders  ufes  and  eftates  hereinafter  limited  f.on 
being  defeated  or  deftroyed^  and  for  that  purpofe  to  make  entries 
as  occafion  fhould  require,  neverthelefs  $0  permit  the  (aid  Rshi 
Dormer  and  his  affigns  to  take  the  rents  i  flues  and  profits  thereof 
during  the  term  of  his  natural  life;  and  after  \be  enitrtihr 
fooner  determination  of  fa  [aid  term  then  to  the  ufe  and  behoof 
of  the  firft  fon  and  iflue  male  of  the  body  of  the  (aid  Rib* 
Dormer  lawfully  begotten,  and  to  the  heirs  male  of  the  body  of 
(tich  firft  ion  lawfully  ifllijng  \  and  for  default  of  fuch  iffue," 
to  the  ufe  of  all  and  every  other  fon  and  fons  of  the  laid 
Robert  Dormer  feverally  and  fucceffively  in  tail  male  \ 

Remainder  to  Fleetwood  Dormer^  younger  (on  of  die  &4 
yohn  Dormer ,and  to  trufteesto  preferve  contingent  remainders,  j 
remainder  to  his  firft  and  other  fon 5  in  the  fame  manner  as  the1 
ftme  is  limited  in  the  cafe  of  Robert  Dormer  j 

Remainder  to  all  and  every  other  fon  aad  fons  of  tbefetj 
John  Dormery  feverally  and  fucceffively  in  tail }  .  | 

Remainder  tp  the  (aid  John  former  and  the  heirs  qiale  tf  bis 
bodv  * 

Remainder  to  Refer  Dormer^  brother  of  tfefrfi|id  >ia  D*r**\ 
a^d  lji$  affigns  for  ninety-nine  years,  jf  he  Ihpuld  fo  long  live i| 
remainder  to  truftees  to  preferve  conttpgeqt  remainders  i rc* 
mainour  to  his  firft  and  other  fons  in  tail  male  \ 

With  the  like  remainder  to  Fleetwood  %krmer%  another  broth* 
of  fte  feid  John  Dormer^  and  his  auigns  for  nfnety-nineyeartjl 
if  he  (hould  fo  long  live,  and  to  truftees  to  preferve  con  ting^ 
Remainders, and  to  his  firft  and  qther  (bns  in  tai)  male; 

Remainder  to  Bennet  Dormer •,  fon  and  heir  of  E¥J*hD9Tff\ 
^cafed,  who  was  the  brother  of  the  faid  John  per*vr>  and  W 

(*)  IaUoo*  of  the  Juftices  of  the  Court  of  Common  ?ku- 
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f$gns  for  jiinety-nine  year$,  ifhe  (hould  fa  long  Jive;  re- j 741  2* 
matnderto  truftees.  tq  preferve  contingent  reminders;  ie,  fcsaos-l 
mainder  to  the  ftrft  and  other  fons  of  Bennet  Dormer  in  tail  *>**- 
male  j  and  for  default  of  fuch  iffue,  *»*£/ 

Then  «*  to  the  ufe  and  behoof  of  Ifufeby  Dormer^  brother  qf    Suit* 
die  (aid  Bennft  Dormer,  and  nephew  of  the  faid  Jqbn  Dormer,    Wfccof 
for  and  during  the  term  of  ninety-nine  ycap,  if  the  faid  Sufeby^^^ 
Dormer  (hould  fo  long  happen  to  live ;  and  from  and  after  the      ^ 
death  of  the  (aid  Eufeby  Dormer,  or  other  fooner  determination 
of  the.  eftate   herein  limited  to  the  (aid  Bufeby  Dormer  for 
ninety-nine  years  as  aforefaid,  to  and  for  the  ufe  Qf  the  laid  $ir 
Robert  Jenkinfon  and  Sir  Jfllliam  Child  and  their  heirs  for  and 
during  the  natural  life  of  the  faid  Eufeby  Dormer ,  upon  truft  to 
fupportand  preferve  jhe  contingent  remainders  ufesand  eftatee 
hereinafter  limited  from  being  defeated  or  deftroyed,  and  for 
that  purpofe  to  make  entries  as  occafion  fhpuld  require  j  never? 
theWUto  permit  and  fuffer  the  faid  Bufeby  Dormer  to  receive  the 
rents  iQ'ues  an*j  profits  thereof  to  bis  own  ufe  during  the  term 
of  his  natura)  life  ;  and  after  tjie  enjl  or  other  fooner  determi- 
nation of  the  faid  term  then  to  the  ufe  and  behoof  of  the  fir  ft 
fon  of  the  body  of  the  faid  Qufiby  Dormer  lawfully  begotteif 
and  of  the   theirs  male  of  the  body  of  fuch  firft  fon  lawfully 
begotten  5   and  for  want  of  fuch   iflue,,>  to  the  ufe  of  every 
Other  fon  and  fons  of  the  (jud  Eufeby  Dormer^  fcvcrajly  and 
fucceffively  in  tail  male,  &c  ;  with  »H  ultimate   remainder  to 
}he  faid  John  Dormer  in  fee. 

On  the  iftof  Qflober  1662  the  marriage  between  Sir  7, 
Dormer  and  5.  firowne  took  effect  j  and  in  Michaelmas  term 
14  Car.  2.  a  recovery  was  fuffered  to  the  ufe*  of  ths  feoffment, 

In  Eajler  term  1726,  12  Geo.  z*y  the  (aid  Robert  Dormer^ 
Who  was  then  puffeiicd  of  the  premifes  in  queftion  under  the 
above  fettlemeut  for  pinery-nine  years  determinable  on  his  life, 
(ail  the  preceding  limitations  in  the  fettlement  being  determi- 
ned), and  Fleetwood  his  only  fon  levied  a  fine,  and  in  the  fame 
term  they  fuffered  a  recovery  tp  the  ute  of  the  (aid  JHobitt 
Dormer  in  fee. 

Afterwards  in  the  lifetime  of  Robert  (22i(\(June  1726)  the 
W  fleet-woof  his,  prjy  fpn  died  without  iiiue. 

<  On 
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1741,  2.  On  the  16th  of  September  1 726  the  faid  Robert  Dormer  fad, 
in  pofleflion  of  the  premifes,  without  leaving  any  makibe, 
but  leaving  four  daughters,  Mary  Dormer,  Elizabeth  the  wife 
of  Sir  J.  Forte/cue  Aland,  Ricarda  the  wife  of  the  (aid  J<k 
Parkhurfty  and  Katherine  Dormer,  who  on  their  father's  deatk 
Leffeeof  entered  on  the  premifes  in  queftion,  and  in  Eq/ler  term  1730 
to  ErroV  *cy  with  the.hufl»ndi  of  the  two  who  were  married  levied  a 
fine. 

On  the  3d  of  September  1729  Eufeby  Dormer  'the  nephew  of 
John  Dormer  the  fettlor)  died,  leaving  a  fon  yobn  Dormer,  the 
leffbr  of  the  plaintiff,  who  (the  intermediate  remainders  in  the 
fettlemcnt  of  1662  being  fpent)  made  five  feveral  a&ual  entries 
(a)  upon  the  premifes  claiming  title ;  vi*.  6th  yanuary  1731, 
6th  Olfober  1732,  ift  January  1732,  5th  O&oier  1733*  and 
10th  November  1735-    • 

The  jury  found  the  laft  demife  laid  in  the  declaration,  on  the 
20th  of  November  173$;  but  fubmitted  whether  &c. 

This  fpecial  verdi&  was  twice  argued  in  the  Court  of  King's 
bench,  where  judgment  was  given  for  the  plaintiff^),  to  reverfe 
which  a  writ  of  error  was  brought ;  and  the  cafe  having  been 
argued  at  the  bar  of  the  Houfe  of  Lords,  thefe  two  queffions 
were  propofed  to  the  Judges.    , 

Firft>  Whether  the  remainder  limited  to  the  firft  fon  of  Eu/ebf 
Dormer  were  or  were  not  good  in  its  original  creation? 

Secondly,  If  good,  whether  it  were  well  barred  by  the  fine 
levied  by  Mr.  J.  Dormer  and  his  fon  Fleetwood,  and  the  reco- 
very fuffcred  by  them  r 

(a)  A  former  ejectment  had  been  brought  by  Mr.  Dormtr,  the  prefent  lefTor of 
the  plaintiff,  in  the  name  of  Berr'tngton  ;  but  the  demife  in  the  declantion|bejnf  I*M 
on  a  day  before  he  had  made  an  actual  entry,  it  was  holden  firft  in  this  Court  (fid. 
ftrritigton,  d.  Dorwttr,  v.  ParkAurft,  %  Sir.  1085.  and  Andr.  125.)  and  afterward! 
in  the  Houfe  of  Lords  fvid.  4  Bro.  Pari.  Caf.  355.)  that  the  plaintiff  could  not 
recover,  for  that' an  actual  entry  is  necefTary  to  avoid  a  fine,  and  the  fiditiods  en- 
try in  an  ejectment  is  not  fufficient }  that  the  actual  entry  in  this  cafe  fubfequent 
to  the  leafe  in  ejectment  would  not  make  it  good  by  retrofpect $  and  that  no  eject- 
ment could  be  brought  or  leafe  made  without  a  precedent  actual  entry.  "On  this 
point,  fee  alfo  Tafone  d.  Beckham  v.  Mcr/ott,  7. 12  &  13  Geo.  2.  juf.  i8s>  i*3» 
sjbd  the  cafes  there  referred  to. 

'/bj  Vid.  7  Mod.  366.  oct.  ed.  and  18  Vtn.  Abr.  413.  pi.  8.     But  fee  ¥*r*%t 
Cent,  Rem.  page  333,  &c«  where  he  points  out  an  inaccuracy  in  that  report. 
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And  on  this  day  the  unanimous  opinion  of  the  Judges  was  1 74't,  ?, 
delivered  by  wg 

Willesy  Lord  Chief  Juftice,  as  follow*,  *****- 

u  In  a  cafe  of  fo  much  nicety  as  the  prcfent,  and  which  has    *U**J 
been  fo  elaborately  fpoken  to  at  the  bar,  though  we  are  all  of  i^ffeeof 
the  lame  opinion,  your  Lordfhips  will  (I  believe)  £xpe€t  that  I  Do**** 
(bouldnot  oply  give  your  Lordflups  our  opinions,  but  likewife    m  Error- 
the  reaibns  on  which  they  are  founded ;  and  I  fhaH  endeavour 
to  lay  them  before  you  in  as  few  words  and  in  as  clear  a  Tight 
as  the  nature  of  the  thing  will  permit. 

As  this  queftion  arifesonthe  fettlement  dated  13th  of  Auguft 
lWi,  which  I  fiull  have  occafion  frequently  to  have  recourfe 
to,  I  (hall  beg  leave  to  ftate  the  words  of  that  fettlement,  on 
which  the  the  queftion  depends. 

The  fettlement  was  made  by  John  Dormer  father  of  the  late 
Mr.  Juftice  Ztorvwr  on  the  marriage  of  his  eldeft  fon  Sir  John 
Dtrmery  and  after  fevcral  limitations  in  favor  of  Sir  J.  Dormer 
and  his  iffue  male,  the  eftate  in  queftion  is  limited  to  the  ufe  of 
the  late  Mr.  Juftice  Robert  Dormer  (fecond  fon  of  the  grantor) 
"  for  and  during  the  term  of  ninety-nine  years,  if  he  fhould  fo 
Jong  happen  to  live,  and  from  etnd  after  the  death  of  the /aid 
R;  Dormer  or  other  fooner  determination  of  the  eftate  therein  It-  • , 
nitedt$tbe  /aid  R.  Dormer  for  the  term  of  ninety-nine  years% 
then  to  and  for  the  ufe  of  two  truftees  and  their  heirs  for  and 
during  the  natural  life  of  the  faid  R.  Dormer,  upon  truft  and 
confidence  to  fupport  and  preferve  the  contingent  remainders 
ufesand  fftates  thereinafter  limited  from  being  defeated  or  de- 
coyed, and  Jo  that  purpofe  to  make  entries  as  occafion  fhouUJ 
require,  nevertheiefs  to  permit  the  faid  R>  Dormer  and  his  afligns 
to  take  the  tents  iffues  and  profits  thereof  during  the  term  of 
his  natural  ljfe;  and  after  the  end  or  fooner  determination  of 
the  faid  term,  then  to  the  ufe  of  the  firft  fon  and  iffue  male  of 
the  body  of  the  faid  Robert  lawfully  begotten,  and  to  the  heirs 
"ale  of  the  body  of  fiich  firft  fon  lawfully  ifluing ;  and  for  de- 
fault of  fuch  iffue  to  the  ufe  of  all  and  every  other  fon  and  fons 
°L?*  ^d  *"  Dormer.  fevcraHy  and  fucceffively  in  tail  male  :" 
*w  after  feveral  limitations  in  like  manner  to  another  fon  and 
the  brother  of  the  faid  John  Dormer.  There  is  a  limitation  tQ 
Eufebj  Dormer,  father  of  the'leffpr  of  the  plaintiff,  and  his  iffue 
■f  *>  e^ftly  in  the  fame  words  as  in  the  limitation  before  to 

Mr, 
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1741,  2.  7.  Dirtmr  and  his  iflue  ;  with  2  remainder  to  the  heirs  of  the 
t~-yp**  body  of  John  Dormer  the  grantor  j  and  the  laft  remainder  is 
Pa**-     to  him  in  fee. 

rivV  Having  ftated  the  material  parts  of  die  fettlemeot,  before  I 
^TtTk  confider  the  two  queftious  diftindly,  1  fhall  beg  leave  to  tab 
UfTet  of  notice  of  fame  general  rules  very  applicable  to  the  prcfaft 
to*  E?lt '  ^e*  ** **  4  known  maxim  in,  law,  that benignp  bcteodae  to 
vpr>  jnterpretatipQc*  chartarum  ut  res  magis  valcat  quam  pemt, 
There  is  another  that  verba  intentioni  et  non  e  contra*  debent 
infervire.  It  is  (aid  in  our  books  that  the  oonftrudion  of  deeds 
ought  |o  he  favourable,  and  as  near  to  the  apparent  intent  of  the 
p^rtjps  as  pofiibly  tqay  be  and  as  the  law  will  permit,  That 
tqo  much  regard  is  not  to  be  had  to  the  natural  and  proper  fig* 
nification  of  words  and  fentences  to  prevent  the  fimple  inten- 
tion of  the  parties  from  taking  eflfed  i  for  that  the  law  h  not 
nice  in  grants,  and  therefore  it  doth  often  tranfpofe  words  con- 
trary to  their  order  to  bring  them  to  the  intent  of  the  parties. 
Fpr  neither  falfe  Latin  nor  falfe  Engkfk  will  naafce  a  deed  void, 
if  the  intent  of  the  parties  doth  plainly  appear.  I  have  col- 
Jefied  thefe  rules  and  maxims  from  Uttlrttn.  fik^dtn^  Crit, 
Hobart,  and  F'mahy  peribns  of  the  greateft  authority.  Bpt  they 
are  thejnfelves  fo  full  of  justice  and  good  feqfe,  that  they  do  not 
want  any  authority  to  fupport  thcm>  and  1  do  not  know  that 
tljpy  werf  pvejr  yet  controverted. 

On  the  foundation  of  thefe  rules,  whenever  it  is  nepeflary  to 
give  an  opinipa  Upon  the  doubtful  words  of  a  deed,  the  firft 
tiling  wo  ought  to  inquire  into  is,  what  was  the  intention 
of  the  parties.  If  the  intent  be  as  doqbtful  as  the  words,  it 
will  be  of  no  affiftance  at  all.  But  if  the  intent  of  the  parties 
he  plain  and  clear,  we  ought  if  poffible  to  put  fucha  contrac- 
tion on  the  doubtful  words  of  a  deed,  as  will  beft  anAver  the 
intention  of  the  parties,  and  reje£t  that  oonftru&ion  which  ma- 
nifeftly  tends  to  overturn  and  deftroy  it.  I  admit  that  though 
the  intent  of  thp  pa/ties  be  never  fo  dear,  it  cannot  take  place 
contrary  to  thp  rules  of  law,  nor  can  we  put  words  in  a  deed 
wfiich  are  not  there,  nor  put  a  conftru&ion  on  the  words  of  a 
deed  dire&ly  contrary  to  the  plain  fenfe  of  them.  But  where 
•  the.  intent  is  plain  and  manifeft,  qnd  the  words  doubtful  and 

obfcure, 
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ohfcure,  it  is  the  duty  of  the  judges  (and  this  is  that  Jftutia  which  1741,  2. 
is  fo  much  commended  by  Lbrd  Hobatt,  p*  277,  in  the  cafe  of  v. 
the  Earl  of  Clanrickard)  to  endeavour  to  find  out  fuch  a  meaning 
in  the  wprds  as  will  beft  anfwer  the  intent  of  the  parties* 


In  order  therefore  to  fee  what  conftru&ion  is  to  be  put  on 
tht  words  of  this  deed,  I  will  in  the  firft  place  inquire  *h»*  ^  j?££' 
was  the  intent  of  the  parties,  whether  it  is  doubtful  or  clear,  and 
plain,  and  if  plain  what  the  intention  was  ?  And  we  think  that 
nothing  can  be  more  plain  than  that  the  intent  of  the  parties 
was  that  the  eftate  ftould  be  continued  In  the  name  and  blood 
of  the  Dormers,  and  that  it  fhould  go  to  the  heirs  male  of  the 
family,  and  that  the  truftees  to  preferve  contingent  remainders 
wereinferted  for  the  purpofe  of  preventing  any  alienation  by 
any  of  the  perlbns  in  the  fettlement  as  far  as  the  rules  of  law 
would  permit.  To  fay,  as  was  faid  by  the  counfel  for  the  ap* 
pcllants,  that  it  was  the  intent  of  the  parties  that  the  firft  tenant 
for  99  years  and  the  firft  remainder-man  in  tail  when  he  came 
*f  age  ftiould  have  it  in  their  power  to  bar  all  the  remainders, 
and  that  the  truftees  were  appointed  only  to  preferve  the  eftate 
to  the  firft  fon  of  Robert,  is  we  think  without  any  foundation* 
If  this  had  been  the  intent  of  the  parties,  R.  Dormer  would 
have  been  made  tenant  for  life;  /or  in  that  cafe  it  wduld  not 
nave  been  in  his  power  without  the  truftees  to  have  barred  his 
firft  fon,  but  he  and  his  ion  when  of  age  might  have  barred 
all  the  remainders.  But  he  was  made  only  tenant  for  99  years- 
fqr  this  reafon,  that  he  together  with  his  fon  when  he  came  of 
age  might  not  have  it  in  their  power  to  bar  the  remainder-men, 
and  to  prevent  this  very  thing  being  done  which  is  now  con- 
tended for  by  the  appellants.  For  as  by  the  rules  of  law,  in 
order  to  prevent  perpetuities,  an  eftate  for  life  only,  cannot  be 
limited  to  a  perfon  not  in  being,  this  method  was  Invented  to 
prevent  the  alienation  of  the  firft  fon  as  far  as  the  rules  of  law 
will  permit^  which  is  during  the  life  of  his  father.  It  was  faid 
that  there  was  no  oncafion  to  put  this  conftruftion  upon  if, 
there  being  truftees  appointed  after  every  limitation  for  99 
Jears,  to  protect  the  refpe&ive  remainders  depending  on  thofe 
eftates.  But  this  is  plainly  otherwife,  for  the  words  of  the 
truft  are  to  fupport  and  preferve  the  contingent  remainders, 
uf*h*nd  eft  ate  $  thereinafter  limited,  and  not  only  the  remain- 
der limited  to  the  firft  fin  of  Robert.    Remainders  are  limited 

-  to 
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1741,  2.  to  every  one  of  the  fons  of  Robert^  and  it  was  certainly  the  in- 
tent of  John  the  donor  that  every  one  of  them  fhould  he  pro- 
tected as  well  as  the  remainder  to  the  firft  fori  of  Robert.  But 
thefe  remainders,  and  the  limitations  to  the  other  remainder- 
men,  and  even  that  of  Eufeby  himfelf,  might  be  defeated,  if 
their  conftru&ion  were  to  take  place,  as  appears  from  the  pre- 

^"e™  '  *cnt  attemPL  For  the  fubfequent  truftees  after  the  limitation 
to  Eufeby  could  only  protect  remainders  limited  to  his  fons 
againft  the  alienation  of  the  father,  if  ever  he  fhould  come 
into  poflefiion,  but  were  nofecurity  at  all  againft  any  alienations 
Which  might  be  made  by  Robert  and  his  eldeft  ion. 

Having  thus  (hewn  what  was  the  plain  intent  of  the  parties, 
I  (hall  now  come  direQly  to  the  two  queftions.  As  to  the  firft, 
It  was  (as  I  am  well  informed>  never  mentioned  till  the  laft ar- 
gument, and  (hews  I  think  only  this,  what  the  wit  of  man  can 
do  when  it  is  employed  in  making  objections.  For  there  never 
(I  think)  was  lefs  foundation  for  any  objedion  than  thi*. 
That  this  remainder  to  the  firft  fon  of  Eufeby  Dormer  was  not 
good  in  its  original  creation,  and  if  it  fhould  prevail,  it  would 
deftroy  the  whole  intent  of  the  parties,  and  overturn  the  whole 
fettlement  except  the  firft  limitation  to  Sir  J.  Dormer  for  99 
years ;  and  furely  this  would  be  maledifta  expofitio.  But  to 
make  out  this  point  the  counfel  for  the  appellants  iniifted  00 
thefe  things ; 

ift,  That  the  contingencies,  on  which  the  eftate  is  limited 
to  the  fon  of  Eufebyt  are  the  fame  on  which  it  is  before  .limited 
to  the  truftees,  and  it  is  a  rule  of  law,  that  where  there  are 
two  claufes  in  a  deed  repugnant  to  each  other,  the  firft  fhall  bt 
received,  the  latter  reje&ed ;  confequently  the  remainder  limited 
to  the  firft  fon  of  Eufeby  is  Void. 

idly,  Though  the  word  cc  end"  in  the  limitation  to' the  fori 
of  Eufeby  fhould  be  conftrued  to  mean  the  death  of  Eufeby^  it 
will  liicewifebeVoid,  becaufe  though  no  eftate  was  before  li- 
mited to  the  truftees  after  the  death  of  Eufeby^  it  is  limited  af- 
ter the  determination  of  his  eftate,  which  is  one  of  the  contin- 
gencies on  which  the  eftate  to  the  fons  of  Eufeby  is  limited;  and 
the  one  is  repugnantand  void,  the  eftate  can  never  take  place. 

Now  both  thefe  objections  are  founded  on  a  fuppofition  that 
the  word  term  in  the  limitation  to  the  fon  of  Eufeby  means  the 

4* 
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For  firft,  we  think  it  may  well  relate  to  the  eftate  limited  to  the    agJLp 
rupees  during  the  life  of  Eufeby ;  and  then  all  will  be  very  con-    s*it« 
iftent.     That  is,  the  fon  of  Eufeby  is  to  take  after  tie  end  of  D^f^£ 
heir  eftate,  which  is  after  the  death  of  Eufeby  or  other  fooner    in  Encr.* 
ietermination  thereof,  that  is  to  fay,  if  they  fhould  dp  an  ad 
yhich  amounts  to  a  forfeiture,  which  to  be  fure  they  may  do. 
\nd  that  "  term"  may  fignify  an  eftate  for  life  or  years,  though 
not  fo  properly  as  the  limitation  of  time  for  which  an  eftate  is 
granted,  is  fiud  in  Co.  Lit.  45.  b.  and  feveral  other  books  j  and 
it  is  frequently  made  ufe  of  in  this  fenfe  even  in  common  par- 
lance.   But  ir  it  be  taken  to  fignify  the  limitation  of  time,  it 
nauft  relate  to  the  term  of  the  life  of  Eufeby^  that  being  the 
laft  term  before  mentioned,  and  rdatum  refertur  proximo  ante- 
cedent!; and  then  it  is  certainly  good  as  to  the  firft  contin- 
gency after  th«  end  of  the  term  which  is  his  death.     And  the 
words  other  fioner  determination  muft  be  rejected  as  words 
frequently  are  which  are  put  in  curren$e  calamo,  and  can  have 
no  figniheation,  or  perhaps  they  might  be  copied  from  fomeold 
precedent  before  the  Reformation,  when  thefe  words  were  put 
in*  becaufe  at  that  time  a  manprofeffing  himfelf  a  Monk  might 
be  dead  in  law,  though  living,  and  his  heirs  might  enter  as  if 
he  were  a&ually  dead,  and  admlniftration  might  be  granted  by 
the  ordinary.     It  feems  to  be  a  pretty  drained  conftrudtion  to 
liefer  die  words  faid  term  to  the  eftate  of  Eufeby >  becaufe  it 
•is  mentioned  at  a  great  diftance  in  the  fentence,  and  it  is  in       » 
(no  part  of  the  fentence  called  a  term.     But  fuppofing  it  did 
{relate  to  that  eftate,  there  would  ftill  be  as  little  in  the  objec- 
tion, for  there  is  no  repugnancy,  there  being  no  eftate  limited 
fo  the  truftees  after  the  death  of  Eufeby.     So  that  the  eftate 

k>  the  fon  may  take  place  after  his  death,  and  the  words  other 

*ner  determination  be  rejeded ;  and  then  thefe  two  eftates  will 

tot  commence  together,  but  at  different  times*. 

As  to  what  was  faid  that  if  an  eftate  were  limited  on  two 
ontingencies  and  one  is  repugnant  the  limitation  is  void,  it  is 
)  abfurd  to  deferve  an  anfwer.  But  as  it  was  endeavoured 
he  fupported  by  a  cafe,  I  (hall  take  notice  of  that  cafe.  The 
fe cited  to  fupport  it  was  the  cafe  of  Cemberford  v.'B'trchey 
Lev.  157;  but  that  has  no  refemblance  to  this  cafe,  for  there 
eftate  was  firft  limited  to  truftees  for  21  years,  apd  then  in 

cafe 
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1 741,  a.  cafe  none  of  the  brothers  or  fifters  of  the  gratitor  or  any  of 
Kyv*^  th*ir  children  were  living  immediately  or  after  the  efcpiration 
Pa«k-       of  the  term  to  his  brothers  and  fitters  in  tail  male^^ndinde- 
"""li     f*ult  rf  fi,ch  ifiue  reminder  to  the  Idlbr  of  the  pUintiE- 
25f^,    There  were  fitters  living,  and  a  child  of  one  of  trie  brota, 
LHRe  of  and  fo  adjudged  that  the  remainder  could  hot  take  plate.  Cer- 
^fertJ »  tainly  the  limitation  to  the  brothers  and  fitters  in  that  cafc,  af- 
'    ter  they  were  ail  dead,  was  abfurd  and  ridiculous :  bar  the  cafe 
did  not  at  all  turn  upon  that,  but  sis  the  remairtder^rhan  was  to 
take  noihing  till  the  brothers  and  fitters  were  all  dead*  and  their 
children  and  fome  of  them  vfrere  then  living,  nothing  was  mort 
.    plain  than  that  the  remainder-man  cduld  take  nothing  till  their 
deaths.     I  beg  leave  only  td  piJt  one  cafe  to  fliew  the  abfurdity 
of  this  notion,  and  then  lhall  conclude  this  point    Soppofe  A 
fhould  grant  an  eftate  to  B.  during  his  lifej  remainder  to  C.  dur- 
ing the  lives  of  B.  and  D.  of  the  furvivor  of  them,  tfouMany 
one  fay  th*  remainder  would  be  void  beeaufe  he  Would  hercr 
take  during  the  life  of  B.s  there  being  an  eftate  before  limited 
to  him  during  his  life  i  But  he  would  certainly  have  ah  eftate 
after  JB/s  death  during  the  life  of  D ,  if  he  furvived.    But  if 
what  is  contended  for  by  the  appellants  Be  right,  he  would  oof, 
but  the  remainder  would  be  void.     For  thefe  reafons  we  aw 
of  opinion  that  the  eftate  limited  to  the  firft  fon  of  Evftb}  was 
good  in  its  firft  creation. 

As  to  the  fecond  point,  it  depends  oft  two  queflions ; 

ift,  Whether  the  freehold  were  in  the  trttikesAT  the  time  of 
the  fine? 

2dly,  If  it  were,  whether  notwithftanding  this  the  fine  did  not 
make  a  good  tenant  to  the  precipe  i 

To  (hew  that  the  freehold  was  not  in  the  truftees,  the  counfel 
for  the  appellants  infifted  on  three  things ; 

1  ft,  That  the  eftate  limited  to  the  truftees  is  void. 

2d!y,  That  if  it  were  not  void*  it  was  but  a  contingent  re* 
mainder  and  fo  not  vetted. 

3dl'y,  That  in  their  opinion  rt  was  no  eftate  at  all)  but  only 
a  right  of  entry. 

The  firft  objection  was  founded  on  thefe,  whereby  thd 
eftate  is  limited  to  them  after  the  death  of  Robert  during  his  i«W 
and  may  receive  this  plain  anfwer,  that  if  it  were  limited  n 

thefl 
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them  on  no  other  contingency,  it  would  certainly  be  (b,  but  as  1741,   3^ 
it  is  limited  !i  Ice  wife  upon  any  other  fooner  determination  of  the 
\htt)  and  the  eftate  may  determine  by  three  other  ways,  by 
dfluxion  of  time,  furrender,  or  forfeiture,  it  is  certainly  good, 
if  it  determine  either  of  thefe  three  ways. 

As  to  the  fecond  objection  that  the  truftees  hadonlv  a  contin- 
gent remainder,  and  consequently  that  it  was  not  verted  at  the 
tine  of  this  fine  levied,  it  deferves  a  little  more  consideration. 
The  ftrength  of  the  argoment  is  this.  A  contingent  remainder 
(bes  not  veft  till  the  contingency  happens,  but  in  the  mean  time 
the  eftate  vefts  either  in  the  heir  or  the  next  remainder-man.— 
This  is  a  contingent  remainder,  and  the  contingency  had  not 
hippened  at  the  time  of  the  fine  levied,  coofequently  the  re- 
mainder was  either  in  Robert  Dormer  as  heir  of  the  body  of  John, 
(to  whom  there  is  a  limitation  in  the  fettlement,)  or  in  Fleetwood 
as  the  next  remainder-man,  and  if  it  were  in  either  it  muft  be 
agreed  dot  the  fine  was  well  levied,  and  made  a  good  tenant  to 
the  precipe.  We  admit  all  thefe  pofitions  but  one,  but  it  is 
upon  that  one  that  the  whole  depends,  and  that  is,  we  deny  that. 
this  iflaufi  limited  to  the  trufiees  wasfuch  a  contingent  remainder 
that  it  oil  ndtveft  immediately.  The  notion  of  a  contingent  re- 
mainder is  a  matter  of  a  good  deal  of  nicety,  and  if  I  fhould  trou- 
ble jou  with  all  that  is  fard  in  the  books  concerning  contingent 
remainders  and  the  inftances  that  are  put  of  fuch  contingent  re- 
mainders I  am  afraid  it  would  rather  tend  to  puzzle  than  enlighten 
the  cafe.  I  choofe  therefore  to  tell  your  Lordfliips  what  are  the 
contingent  remainders  that  do  not  veft,  and  what  remairiders  veft 
immediately,  though  they  are  fometimes  (though  very  impro- 
perly) called  contingent  remainders;  The  definition  which  was 
given  by  thecounfel  for  the  appellants  of  a  contingent  remainder 
which  does  not  veft  is  "  where  the  particular  eftate  may  deter- 
mine before  the  remainder  can  take  place  in  poflfeffion,  and  that 
ifit  is  uncertain  when  it  will  take  place  in  poftefflon  tod  it  may 
tappen  that  it  never  will  take  place  in  poffefflon,  the  remainder 
*>11  not  veft."  But  this  is  not  a  juft  definition;  for  if  this  were 
jw,  it  would  overturn  all  the  fetdements  that  ever  were?  made. 
iwill  mention  but  one  inftance;  though  I  might  mention  a 
thouiand ;  as  whe^re  an  eftate  is  limited  to  A.  for  his  life,  remain- 
foto  another  and  the  heirs  of  his  bodv ;  I  believe  no^man  in  his 
fafcstver  doubted  but  this  was. a  vefted  remainder;  and  yet  it 
2?  k 
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1 741*  2.  is  within  their  definition;  for  fuppofe  .the  remainder-man  in  tail 
dies  without  iflue  before  the  tenant  for  life,  then  this  remainder 
will  never  take  place  in  pofleffion. 

As  therefore  this  is  not  a  proper  definition,  we  beg  leave  to 
acquaint  your  Lordlhips  what  we  think  is :  and  we  wink  there 
are  but  two  forts  of  contingent  remainders  which  do  not  veft; 

'   1  ft,  Where  the  per  Ton  to  whom  the  remainder  is  limited  is 
not  in  effeat  the  time  of  the  limitation^ 

idly,  Where  the  commencement  of  the  remainder  depends 
on  fome  matter  collateral  to  the  determination  of  the  particular 
eftate. 

Many  inftances  of  fuch  contingent  remainders  might  be 
put  which  will  fall  under  one  of  thefe  heads,  and  I  will  beg 
leave  to  put  one  of  each  the  better  to  illuftrate  this  matter.  If 
the  firft  limitation  be  to  one  for  life  or  for  years,  and  the  next 
limitation  to  the  fon  of  B.  who  at  the  time  has  no  childeen,  this 
is  a  contingent  remainder  of  the  firft  fort.  If  there  be  a  limi- 
tation to  A.  for  life,  remainder  to  B.  after  the  death  of  J-  &? 
or  when  a  third  perfen  then  at  Rome  returns  from  theoce,  this 
is  a  contingent  remainder  of  the  fecond  fort.  In  the  firft  cafe, 
if  the  tenant  for  life  fhould  die,  or  the  term  for  years  expire,  be- 
fore B.  has  a  fon  born,  the  remainder  never  vefts  at  all.  And 
in  the  fecond  cafe,  if  B.  dies  before  7.  S.9  or  before  the  man 
returns  from  Rome,  the  remainder  never  vefts,  becaufe  the  death 
of  J.  S*  or  the  return  of  the  perfon  from  Rome  were  both  con- 
ditions precedent.  And  thefe  are  inftances,  amongft  many 
others,  of  contingent  remainders  which  do  not  veft,  and  of 
which  you  may  find  great  variety  in  Bctrqftons  cafc^  3  CAt  20- 
But  the  prefent  limitation  to  the  truftees  plainly  docs  not  fall 
under  either  of  thefe  heads.  The  truftees  were  perfonsin  being* 
and  their  eftate  was  not  to  commence  on  any  collateral  matter, 
but  upon  all  determinations  of  the  eftate  of  Robert  Dormer  which 
could  happen  during  his  life,  and  the  eftate  was  limited  to  them 
for  no  longer  time.  To  enforce  and  illuftrate  this  I  beg  l»vc 
to  mention  two  or  three  other  things.  Will  any  one  fay tnat 
my  thing  can  defcend  to  the  heir  that  did  not  veft  in  the  an- 
ceftor;  fo  that  if  nothing  vefted  in  the  truftees,  the  limitation 
to  them  and  their  heirs  is  nonfenfical.  For  according  to  this 
notion,  if  they  fhould  di?  before  the  contingencies  happen,  their 
heirs  can  take  nothing,  and  yet  this  word  "  heirs"  has  been  put 
in  every  fuch  limitation  for  200  years  laft  paft,  for  it  is  fol°nS 
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fintc  the  ftatute  of  Ufes  j.  fo  that  during  that  time  we  have  beph  %  741,  2. 
all  in  the  dark,  and  this  new  light  is  but  juft  fprung  up,  which 
if  jt  prevail  for  another  reafon  as  well  as  this,  will  overturn 
all  the  fettlements  for  200  years  laft  paft.     For  in  every  onfeof 
them  the  limitation  is  either  in  the  fame  words  as  the  prefent, 
or  after  the  end  or  other  fooner  determination  of  the  particular  ef- 
iatey  which  are  words  tantamount  to  this ;  for  end  or  determination  DomM*1- 
certainly  comprehends  death  as  well  as  effluxion  of  time.    If 
therefore  I  could  not  make  this  confident  with  the  rules  of 
law,  though  I  humbly    apprehend  I  plainly  have,    I  fhould 
rather  choofe  to  put  a  conduction  onthefe  words  contrary  to  the 
rules  of  law,  than  overturn  many  thoufand  fettlements,  accor- 
ding to  this  maxim  founded  on  the  beft  reafon,  communis  error 
fecit  jus,  and  ut  res  magis  valeat  quam  pereat.    But  the  prefent 
cafe  for  the  reafons  I  have  already  mentioned  is  not,  I  think, 
liable  to  this  objection ;  to  prove  which  I  beg  leave  only  to  put 
one  cafe.    A.  tenant  in  fee  grants  an  eftate  to  B.  for  $9  years 
determinable  on  his  life ;  fuppofing  B.  outlive  the  term^  or  fur? 
render,  or  forfeit,  no  one  I  believe  will  fay  but  that  A.  may  en- 
joy the  eftate  again.    If  fo  a  contingent  freehold  was  in  him 
during  the  life  of  B. ;  for  it  could  not  be  in  &,  bccaufe  he  had 
only  a  chattel  intereft;  and  it  could  not  be  in  any  one  elfe* 
And  if  it  were  in  A.y  it  muft  be  a  veftdd  intereft,  for  it  was  never 
out  of  him.     And  if  A.  had  a  contingent  freehold  during  the 
life  of  B.j  no  one  can  fay  but  that  he, might  grant  it  dver,  and 
if  he  do  it  muft  be  of  the  fame  nature  it  was  when  It  was  in 
4,  and  confequently  a  veiled  freehold.     And  this  cafe  I  havq 
put  is  exprefsly  held  to  be  law  in  Co.  Lit.  42.  a.  in  Cholmky'i 
cafe  2  Co.  51*  <?i,  and  in  the  Year  Book  of  Edw:  3.  which  is 
there  cited.     I  (haH  conclude  this  head  with  the  cafe  of  Elie  vi 
OJbom%  2  fan.  754,  which  was  cited  as  an  authority  by  the 
appellants.     It  was  cited  by  theni  to  prove  that  if  fuch  fruftecs 
join  with  the  tenant  for  years  and  the  next  In  remainder  tQ 
bar  the  other  remainders,  it  was  not  a  breach  of  truft :  but  as  to 
this  point  it  is  but  a  flender  authority ;  1  ft,  BeCaufe  though  Lord  , 
Cowper  was  a  very  great  man,  other  Chancellors  as  great  as  he 
have  been  of  another  opinion.     2dly,  Becaufe  in  this  cafe  there 
was  no  remainder  but  to  the  heirs  of  the  body  of  the  tenant  for 
years  and  to  his  own  right  heirs,  and  a  fine  only  by  him  with- 
out the  truftees  would  hate  barred  them  by  way  of  eftoppeL 
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1741,  2.  But  Chough  I  think  it  a  very  {lender  authority  as  to  the  point    1 
for  which  it  was  cited,  I  think  it  an  authority  in  point  for  the 
refpondents ;  becaufc  it  is  exprefsly  laid  down  for  law  in  that 
cafe,  that  though  the  remainder  to  the  truftees  was  limitted  to 

them  by  words  exa&ly  tantamount  to  the  prefent,  yet  that  the 

Lelfce  of  freehold  was  vefted  in  them  during  the  life  of  the  tenant  for 
' "  "  •  years.     And  therefore  I  (hall  leave  this  point  upon  this  cafe  and 
what  I  have  before  faid. 

Third  point;  as  to  its  being  barely  a  right  of  entry:  as  I  be-    j 
lieve  this  was  never  before  faid,  as  it  is  contrary  to  common    | 
fenfe  and  all  the  notions  of  the  law,  I  am  almoft  afhamed  to 
anfwer  it,  but  a?  it  was  fo  ftrongly  infilled  on,  your  LonHhips    , 
will  forgive  me  if  I  fay  a  word  or  two  upon  it.    It  was  faid    | 
that  though  it  were  only  a  right  of  entry,  yet  the  truftees  might    j 
enter  for  the  forfeiture,  which  they  could  not  do,  unlets  they  had 
an  eftate ;  for  a  forfeiture  is  on  a  condition  annexed  to  the  eftate, 
for  which  a  right  of  entry  cannot  be  referved  to  a  ftranger,  for 
this  plain  reafon,  becaufe  if  he  fhould  enter,  what  eftate  muft  he 
have  ?  Thi9  I  always  thought  to  be  undoubted  law,  but  a  cafe 
is  cited  to  the  contrary,  which  was  the  cafe  of  Jtmot  v.  Gowlty    j 
1  Sound.  H2.  which  is  thus  dated  there ;  A.   being  feifed  in    I 
fee  of  lands  granted  a  rent-charge  in  fee  out  of  them,  and  alfo 
granted  that  if  the  rent  fliould  be  in  arrear  the  grantee  his 
heirs  and  affigns  might  enter  on  the  lands  and  hold  them  until 
he  or  they  fhould  be  (atisfied  for  the  rent ;  the  rent  was  in  ar- 
rear ;  then  the  grantee  entered  and  made  a  leafe  to  the  plaintiff 
who  brought  ejectment ;  and  upon  a  fpecial  verdift  it  was  ad- 
judged by  the  wi)ole  Court  that  the' grant  was  good,  and  that 
the  grantee  by  the  entry  had  fuch  an  eftate  that  he  might  make  a 
leafe  to  the  plaintiff  to  enable  him  to  maintain  an  ejectment. 
And  fo  the  plaintiff  had  judgment,  which  was  affirmed  in  the 
Exchequer  Chamber.     I  am  not  quite  fatisfied  that  the  cafe  is 
law(tf):  but  if  it  be,  it  is  nothing  to  the  prefent  cafe;  for  the 
judgment  inuft  be  founded  upon  this  r.eafon,  that  the  words  in 

,  (a)  Sir  T.  Raym.  135,  15&  ;  iSd.  2*3,  26a,  344  ;  and  1  Lev.  170  :  par- 
ticularly the  latter,  where  this  cafe  is  more  fully  reported;  according  to  which  it 
appears  that  the  Cafe  was  argued  at  three  federal  times,  and  that  the  Court  in  giving 
judgment  relied  on  the  cafes  of  Edgar  v.  Mofitts,  Tr.  14.  Or.  a.  C.' Bt  and  He- 
vergjMv.  Hare,  Cro.  Jac.  510.  Sec  HaJJill  d.  Hodgjon  1.  G<nvtb*va\uy  /«/?.— 
See  alfo  Harg.  Co.  Lit.  203.  a.  note  (3). 
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the  grant  were  fufficient  to  give  the  grantee  an  eftate  in  the    1^4.1,  2-* 
hoi  on  a  condition  precedent,  viz.  the  non-payment  of  the 
rent.     A  cafe  in  Dyer^  340.  and  another  in  1  Co.  1.  127.  b. 
Chttdleig/fs  cafe,  were  likewife  mentioned.     That  though  in  a 
feoffment  to  ufes,  where  the  whole  ufe  is  limited,  and  confe 
quently  the  whole  eftate  is  out  of  the  feoffees,  yet  upon  fome 
contingencies  to  prevent  the  deftru£tion  of  the  ufes  and  ut  res  ^°V" J 
magis  valeat  quam  pereat,  a  fcimilla  juris  to  enter  andpreferve 
the  ufes  ihould  be  considered  as  remaining  in  the  feoffee.     This 
was  a  great  ftretch  in  the  court  and  a  commendable  aftutia  to 
invent  a  method  to  prevent  the  ftatute  of  ufes  working  a  wrong 
and  overturning  the  intent  of  the  parties.     It  is  ft  range  there- 
fore to  apply  this  to  the  prefent  cafe,  and1  to  fay  this  ought  to 
be  done  contrary  to  the  known  rules  of  law,  in  order  to  do 
wrong  and  overturn  the  intent  of  the  parties. 

But  there  ft iU  remans  fomething  to  be  confidered,  and  that 
is  whether  the  fine  1  jvieJ  by  Robert  and  Fleetwood  might  not 
make  a  good  tenant  to  the  praecipe,  though  the  freehold  were 
in  the  truftees.    That  it  could  not,  as  the  fine  of  Fleetwood) 
Teemed  in  great  meafure  to  be  admitted ;  and  to  be  fure  it  could 
not    For  a  fine  by  him  in  the  reverfion,  who  could  not  make 
a  feoffment,  could  not  be  confidered  as  a  feoffment;   and  the 
whole  argument  was  founded  upon  that     And  to  be  fure  if  the 
fine  amounted  to  a  feoffment,  it  would  give  the  conufee  a  free- 
hold by  wrong,  which  is  fufficient  to  fupport  a  recovery,  if  the 
truftees  did  hot  enter  and  avoid  the  feoffment  before  the  recovery 
fuffered,  as  they  did  not  in  the  prefent  cafe.     The  whole  ques- 
tion therefore  depends  on  this,  whether  the  fine  by  tenant  for 
years  was  a  feoffment  or  not.     It  was  urged  by  the  counfel  for 
the  appellants  that  a  fine  is  a  feoffment  on  record,  and  many 
cafes  were  cfted  which  I  (hall  not- particularly  enumerate,  ate 
there  has  been  no  judicial  determination,  and  as  they  are  all 
founded  on  Co.  Lit.  10.  *,  where  he  fays  peremptorily  that  a 
fine  is  a  feoffment,  of  record.     He  was  fo  very  great  a  man  that 
unfortunately  all  his  di&a  (though  fome  x>f  them  when  they 
come  to  be  thoroughly  examined  by  thofe  who  are  nullius  ad- 
dicTi  jurare  in  verba  magiftri  will  be  found  not  to  be  right) 
have  paffed  for  law  ever  fince. 

But  in  oppofkion  to  his  authority  I  (hall  beg  leave  to  men* 
tion, 

1.  The 
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1.  The  rcafon  of  the  thing; 
V*1'  *^     idly,  The  opinion  of  the  great  lawyers  of  late;     . 

PA*r-        3dly,  An  authority  as  great  as  his  own  direfitly  contrary  W 

Smith      '  t.  A*  to  the  reafonof  the  thing.    A  feoffment  operates  in  the 
****  *  ftrongeft  manner,  becaufe  of  the  notbriety  of  the  lively.    K* 
h  taw.5  *nc  DC  a  feoffment,  it  is  fo  before  the  proclamations,  and  vet  tiH 
then  it  is  as  clandeftines  as  any  kind  of  conveyance  whatioever. 
\f  a  feoffment  were  made,  the  truftees  might  immediately  enter    , 
fluid  avoid  it :  but  a  fine  being  a  continuance  they  can  only  do  it 
by  adion.    What  therefort  fefcmed  to  be  admitted  is  not  fo,    | 
that  Mr.  J.  Dormer  might  have  done  this  by  feoffment    He    | 
might  indeed,  if  the  truftees  had  flood  dill;   but  if  they  had 
entered  immediately,  they  would  have  avoided  it-     Whereas  if 
a  fine  be  a  feoffment,  it  cannot  be  avoided  but  by  a&ion,  an* 
before  that  could  have  had  its  effeA,  the  recovery  would  have 
been  fuffered^and  all  over.     Befides  a  fine  may  be  of  tithes,  and 
of  a  remainder,  of  whi^h  there  can  be  no  feoffment,  and  yet  in 
each  of  them  it  is  faid,  come  ceo  que  il  ad  de  fon  done;  for 
though  done  may  fignify  a  feoffment,  yet  it  fignifies  many  things 
befides,  as  it  is  (aid  by  Coke  himfelf,  C#.  Lit.  9.  a. 

2.  To  get  off  this  abfurdity  Lord  Chief  Juftice  Holt  and 
Lord  Macclesfield  both  great  men,  in  the  cafe  of  Hunt  and 
Bourne  (a),  and  in  the  cafe  of  Carter  and  Barnadifton  (b)y  held 
that  it  only  prefuppofed  a  feoffment  in  fuch  cafes  where  the  party 
levying  the  fine  had  fuch  an  eftate  that  he  might  properly  make 

,  a  feoffment,  as  not  caring  diredly  to  deny  the  authority  of 
Lord  Cote.  But  I  think,  if  it  were  material,  I  could  prove 
that  it  does  not  even  prefiippofe  a  feoffment:  but  admitting 
that  it  did,  it  will  not  help  theprefent  cafe,  becaufe  that  fuppe- 
fition  will  only  be  evidence  againft  perfons  parties  to  the  fine ; 
for  it  would  be  no  more,  even  though  a  feoffment  found  on  a 
fpecial  verdid* 

Laftly ;  I  promifed  to  cite  an  authority  as  great  as  Lord  Qke 
himfelf  to  the  contrary,  and  1  mean  his  own.  For  though  in 
Co.  Lit.  10  *,  he  fays  that  "  a  fine  is  a  feoffment  of  record," 
yet  in  the  page  before  9.  a,  are  thefe  words,  4i  A  feoffment  is  the 
mod  ancient  and  moft  neceflary  conveyance,  both  for  that  it  is 
1  .  ■  ■••..■..... 

(a)  Satk.  339.  But  there  the  Court  denied  a  fine  to  be  a  feoffment  of  record. 
f'j  1  P,  0fa.  519. 
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folemn  and  public,  and  alfo  for  that  it  cleareth  all  diffeifins,  1 741,  2. 
abatements,  intrusions,  and  other  defeasible  eftates,  which  nei-  v*^v-^> 
ther  a  fine  recovery  nor  bargain  and  fale  by  deed  indented  and     Pa**~ 
inrollcth  do."    If  this  be  fo,  a  fine  is  not  a  feoffment ;  and     "^tf 
here  I  will  leave  this  aftertion  of  his,  that  a  fine  is  a  feoffment    Smith 
of  record.    That  a  fine  levied  by  tenant  for  years  is  void  againft  If^*  of„ 
all  ftrangers,  and  that  they  way  plead  partes  finis  nihil  habue-    i^jj^/ 
runt  is  bid  in  every  book;  which  fpeaks  of  it;  and  therefore 
Iftall  mention  no  other  cafes  than  5  Co.  124,  Saffyn'%  cafe; 
3  &  789  Femwr3%  cafe ;  and  Hard.  400 ;  where  it  is  exprefsly 
fc  adjudged,  becauie  of  the  imbecility  of  the  eftate*  but  it  is 
4id  that  though  it  was  admitted  to  be  void  againft  ftrangers,  wet 
it  was  good  againft  himfdf  and  thofe  who  claimed  under  him, 
awlfo  not  absolutely  void;   for-if  it  were  fo,  how  could  it  be 
void  and  a  forfeiture  at  the  lame  time.     If  there  were  any    ^ 
thing  in  this  argument,  it.  proves  nothing  in  theprefent  cafe,  ,    "  * 
beaufc  it  nuft  be  admitted  that  the  leflbr  of  the  plaintiff  is  a 
ftraager  to  the  Fine.     And  that  it  may  be  void  as  to  him  and  , 
yet  a  forfeiture  at  the  fame  time,  I  l>eg  leave  to  mention  the 
common  cafe  of  a  copyholder  #   if  he  made  a  common  law 
grant  of  his  eftate,  it  is  good  againft  all  perfons  but  the  lord  ; 
but  it  is  void  as  to  him,  and  yet  a  forfeiture.     For  the  bare  at- 

3:  only  to  do  a  wrongful  thing  creates  a  forfeiture,  which  is 
ly  parallel  to  the  pr dent  cafe* 

I  beg  your  Lordihips*  pardon  for  taking  up  fo  much  of  your 
time,  and  will  add  nothing  more  but  that  we  are  all  unani- 
moufly  of  opinion  that  the  leflbr  of  the  plaintiff's  eftate  was 
jjood  in  it's  firft  creation,  and  that  it  was  not  barred  by  the 
toe  and  recovery  {a).** 

[a)  Lord  HardvoitU  Chancellor  afterwards  decreed  that  the  defendant!  Aould  ac- 
count with  the  leflbr  of  the  plaintiff,  Mr.  Dormer  y  for  all  the  rents  and  profits  of 
d*  eftates  from  the  time  when  hit  title  firft  accrued,  ff.  from  bis  father's  death, 
even  for  those  tfcat  accracd  before  he  made  an  adual  entry  to  avoid  the  fine.  Dormer 
J-  ForteJeut9  3  Atk.  124.  But  in  a  court  of  law  the  party  can  only  recover  the  pit> 
»J  that  accrued  after  fucn  aclual  entry,    tomfere  1.  Kickt$  7  D.&E.  7*7. 
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Trin. 

JthZdzr '  Susanwa  Davis  againjt  Rebecca  Lees, 

July  5th. 
A  tenant  in  t  1  1 

^^  a     A  HE  opinion  of  the  Court  was  thus  delivered  by 

view  either 

before  or  af-  #7///>j  Lord  Chief  Juftice.  «  This  comes  before  the  court 
^^^on  aformedon  in  remainder,  in  which  the  tenant  Rebecca  Lees 
counted.  "  has  caft  nine  eflbigns  j  and  then  after  the  ninth  effoign  comes 
But  be  is  and  prays  a  view  in  thefe  words ;  "  At  which  day,  to  wit  on  the 
tTariew  d  morrow  of  St-  Martin  come*  the  faid  Sufanna  by  her  attorney 
where  it  is  aforefaid,  and  offers  herfelf  the  fourth  day  aiainft  the  faid  Re* 
clear  that  he  becca  in  the  pleaaforefeid;  and  the  faid  Rebecca  by  W.  Burl 
knows  what  her  attorney  comes  and  prays  view  of  the  tenements  aforefaid 

lands  are  .A.     .  J  r  ,  '        r «      ,. 

demanded.    wlt"  t"c  appurtenances  whereof  fcc. 

toaVfewto      Then  the  plaintiff  counterpleads ;  "  And  hereupon  the  (aid 

counterplead  Sufanna  prays  leave  to  counterplead  the  (aid  view  here,  until  the 

that  the  te-  o&ave  of  St.  Hilary,  &cf     At  which  day  here  comes  as  well 

JSJJJJX  the  faid  Sufanna  by  her  attorney  aforefaid  as  the  faid  Rebecca  by 

on  of  the      her  attorney  aforefaid,  and  the  faid  Sufanna  as  to  the  demand 

UndVJf '      °f  Ae  faid  Rebecca  to  have  view  of  the  tenements  afprefeid  with 

wSoutadd- the  appurtenances  faith  that  the  faid  Rebecca  ought  not  to 

ing  "  and    have  view  of  the  fame,  becaufe  (he  fays  that  the  faid  Rebeccait 

2ujd°  -*h€L  *e  t*mc  °*  ^uin8  krtb  *e  original  writ  of  her  the  faid  Sufanna 

famevur    *n  this  behalf  and  long  before  was  and  now  is  in  the  actual  pof- 

&c.  feffion  of  the  tenements  aforefaid  with  the  appurtenances  in  the 

'  faid  writ  mentioned,  to  wit  at  Barlow  aforefaid ;  And  this  (he  is 

ready  to  verify ;  wherefore  (he  prays  judgment  whether  the  (aid 

Rebecca  ought  to  have  view  of  the  tenements  aforefaid  &c." 

To  this  the  tenant  demurs  generally,  and  prays  judgment 
and  a  view  of  the  faid  tenements  with  the  appurtenances  to  be 
adjudged  to  her,  &c. 

Two  objections  have  been  made  (* J ; 

Firft,  that  the  tenant  comes  too  early,  for  that  (he  oughtnot  I 
to  come  before  the  demandant  hath  counted ;  and 
*"  2d)y,  That  the  tenant  is  not  entitled  to  a  view  at  all  in  this 

cafe. 

.  (a)  This  cafe  was  argued  on  the  25th  of  June  in  the  fame  term  by  Booth  Serjt. 
infupport  of  the  demurrer,  and  fPffla  King's  Serjt.  contra. 

As 
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As  to  the  firft  obje&ion ;  it  is  attempted  to  be  fupported  by 
Booth  on  real  a&ions,  p.  37 ;  where  he  fays,  *  In  moft  real  ^ 
adions  after  the  demandant  hath  counted  the  tenant  may  de- 
mand a  view  ;M  from  whence  it  has  been  inferred  that  he  cannot 
demand  a  view  before,  though  it  is  not  exprefsly  faid  fo.  But 
he  cites  no  cafe  for  this,  but  only  a  law  di&ionary.  The  fame 
book  like  wife  fays,  p.  42.,  that  when  a  view  is  returned  by 
the  fhcriff  the  demandant  muft  count  de  jmw,  which,  as  has 
been  infifted,  implies  the  fame  thing.  But  this  is  only  the  fay- 
ing of  Booth  himfelf,  and  he  cites  here  no  authority  at  all.  But 
there  is  a  book  of  good  credit,  where  die  fame  thing  is  faid,  arid 
that  is  Practica  IVallieep.  23.  The  words  are  "after  declara- 
tion is  put  in  and  a  rule  given  to  anfwer,  the  tenant  may  de~ 
mand  view  of  the  lands,  which  muft  be  done  in  Court  or  office 
before  the  rule  is  quite  out."  And  it  is  there  alfo  faid  that  after 
the  writ  of  view  the  demandant  muft  declare  de  novoby  a  fimi- 
lis  nar ratio.  But  we  think  that  both  thefe  authors  are  mifta- 
ken,  and  that  the  tenant  may  demand  a  view  either  before  or 
after  the  count. 

That  the  tenant  may  have  a  view  after  the  demandant  has 
courted  appears  not  only  from  the  books  already  mentioned,  but 
like  wife  from  feveral  precedents  in  the  books  of  entries;  nay  it 
has  been  holden  that  he  may  demand  a  view  even  after  a  ge- 
neral imparlance,  as  appears  by  Dyer  (a)  21  .  b.%  though  he  is 
of  a  contrary  opinion,  and  it  is  like  wife  faid  in  Practica  Wallet^ 
in  the  place  before  cited,  that  he  cannot.  But  be  this  as  it  will, 
it  plainly  (hews  that  a  view  may  be  demanded  after  the  count. 
And  I  believe  it  ufually  was  fo,  becaufe  the  tenants  generally 
flayed  as  long  as  they  could  before  they  demanded  a  view,  that 
they  might  delay  the  demandant  the  longer.  On  the  other  hand 
if  it  may  be,  1  think  we  ought  not  to  difcoutage  thoi'e  who 
demand  a  view  before  count,  both  becaufe  there  are  dilator ies 
enough  in  thefe  fort  of  a&ions  already,  ^nd  becaufe  wherever 
it  is  after  a  count  the  demandant  muft  count  de  novo  by  a 
funilis  narratio ;  fo  that  the  firft  count  feems  ;o  be  to  very  little 
purpofe.  ' 

(a)  In  the  cafe  cited  SnmDytr  2jo,  4.  it  ii  fated  to  have  been  the  opinion  of  the 
Court  that  he  fhould  net  have  a  view,  though  the  prvthpaotery  Mid  the  clexka 
thought  etherwife.' 

i. 

And 
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1742.        And  that  there  may  be  a  view  before  aunt  is  plain  from  an 
^yy^j  ancient  book  and  of  very  great  authority,  I  mean  GlanviOe  de 
Davis     Legibus,  L  2.  c.  i,  i,  and  3.—  C  i.  Utroqua  autem  litigantium 
*g*&     praefente  in  curia  et  petente  clamance  tenementum   petitum, 
Lsss*     potent  tenens  petcre  vifum  terrae.     Sed  ad  hoc,  ut  detur  ei  inde 
refpe&us,  diftinguitur  utrum  it  qui  tenet  h^beat  plus  terrae  in 
villa  ilia  ubi  terra  ilia  quae  petitur  eft,  an  non.     Et  fi  plus  ibidem 
non  habuerit,  nulla  dabiturei  inde  dilatio :  fin  autem  plus  terrae 
ibi  habuerit,  tunc  dabitur  ei  inde  refpcdus,et  alia  dies  ei  ponetor 
in  curii;  et  cum  ita  receflum  fuerit  a  curiaV,  ad  tria  eflbni*  ra- 
tionabilia  poterit  tenens  recuperare  de  novo,  et  praecipietur  vicc- 
cotniti  illius  provinciae  ubi  tenementum  illud  eft  quod  mittat 
liberos  homines  de  comitatu  fuo  ad  videndam  terram  illam  per 
hoc  breve  ;w — C.  2,  "  Rex  vicecomiti  falutem  &c  &c,f — C.  3. 
*c  Poft  triaeflonia  rationabilia  vifum  terrae comitantia,  utroqueli- 
tigantium  iterum  apparente  incui  ia,  petens  ipfe  loquelam  fuam  et 
clameum  oftendat  in  hunc  modum  &c." — In  Br*.  Abrm  tit. 
u  PU*h"  pi  99.  it  appears  that  on  a  writ  of  entry  the  tenant 
demanded  a  view  before  the  count;  and  it  plainly  appears  by 
the  book  that  fuch  demand  was  regular,  and  that  he  may  either 
demand  it  before  or  after  count.    In  Hearne's  Pleader  fo.  527. 
(as  cited  by  the  counfel,  but  it  is  properly  p.  464,  for  the  book 
is  mifpaged  (a)  in  Formeden)  •  there  is  an  entry  of  a  view  had 
before  the  count ;  for  the  view  is  prayed  A£  32  &  33  EEz.zni 
the  declaration  is  33  &  34  Elix. ;  and  it  appears  there  (hat  the 
tenant  prayed  a  view  upon  the  firft  appearance  after  the  laft 
cflbign,  as  (he  does  in  the  prefent  cafe.     See  alfo  Raft.  Entr. 
376.  a .  pi  2  &  3 ;  Qif?s  Entr.  358.    In  the  cafe  of  Sleigh  v. 
Chetham  and  wile  in  t,utxv.  849  b.  in  formedon,  it  appears  that 
the  writ  of  view  was  tefte'd  on  the  27th  of  April  33  Car.  a.  and 
that  the  demandant  did  not  count  until  Hit.  33  &  34  Car.  l ; 
fo  the  view  mud  have  been  prayed  before  the  count.    And  in 
Co.  Entr.  331.  b.  in  formedon  the  view  was  certainly  before 
the  count,  though  the  entry  there  is  a  little  particular;  for  after 
.the  laft  eflbign  when  the  tenant  appears,  it  is  entered  that  the 
demandant  ad  tunc  petiit  verfus  tenentem  tenementa  praedida  ut 
jus  fuum  per  didum  breve  dominae  reginse  de  forma  donationis 
in  remanere  &c ;  which  can  never  be  taken  to  be  a  count,  for 

(a)  Rut  though  there  is  a  cfaafm  in  the  former  pages  of  tint  book,  the  reference 
in  qucftion  is  in  the  printed  .page  5x7. 

the 
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tfac  count  afterwards  fills  nearly  four  colums,  but  it  Teems  to   1713. 
mean  no  more  than  what  is  faid  in  the  prefent  cafe,  that  on  the  . 
appearance  of  the  tenant  the demandant offered  berj "elfagainft  the 
tenant  in  the  plea  afore/aid,  and  Teems  to  be  agreeable  to  what  is 
(aid  in  Glanvillt,  utroqueautem  litigantium  praefente  in  curii,  et 
petente  clamante.tenementum  petituro,  tenens  petit  viTum.    It 
appears  likewiTe  plainly  from  the  cafe  of  Wickham  v.  Enfield  and  * 
wife  Cro.  Car.  351.  that  die  view  there,  which  was  in  dower, 
was  before  the  count.     We  think  therefore  that  there  is  no 
weight  in  the  firft  obje&ion,  but  that  the  tenant  may   prajta 
view  either  before  or  after  the  demandant  hath  counted. 

Secondly;  As  to  what  is  infifted  in  the  counterplea,  we 
think  likewife  that  it  is  not  Tufficient  to  bar  the  tenant  of  her 
view. 

We  agree  that  the  exceptions  fpecihedtin  the.  ftatute  of 
Wtftm.  2.  (a)c.  48.  are  not  all  the  cafes  wherein  a  view  ought 
to  be  denied,  but  that  they  are  put  for  example's  lake,  and  that 
the  true  rule  is  that  which  is  mentioned  at  the  beginning  of  that 
chapter,  that  a  view,  being  a  dilatory,  (hall  not  be  granted  unlefs 
where  a  view  is  neceflary.     Wherever  therefore  it  is  plain  that 
the  tenant  has  Tufficient  knowledge  what  it  is  that  the  demandant 
fues  for,  there  a  view  (hall  not  be  granted  i   as  for  inftance 
where  a  church  is  demanded,  called  by  the  name  of  a  particular 
Saint  and  lying  in  fuch  a  vill,  and  the  tenant  fays  there  are  two 
churches  in  that  vill  and  therefore  demands  a  view,  the  demand- 
ant (ays  by  way  of  counterplea  that  there  is  but  one  church  of 
that  name  in  the  vill ;  this  was  holden  a  good  counterplea,  -and 
the  view  was  denied  by  the  court,  36  It.  6.  16 ;  in  Bro.  Mr. 
tit.  «  View,"  pi.  70. ,  and  in  Fitz.  Mr.  tit. "  Fiem?  pi.  22.    I 
could  put  many  other  inftances  of  this  fort,  but  I  choofc  only 
to*  mention  one  which  is  exa&ly  parallel   to  the  prefent,  and 
which  is  mentioned  in  what  I  have  already  read  out  of  Olanvi0e9 
that  if  the  tenant  be  in  pofieffion  of  more  lands  in  the  vill  than 
the  demandant  fues  for,  then  he  is  entitled  to  a  view  becaufe 
he  cannot  (ay  what  part  of  the  lands  are  demanded :  but  if  he 
be  in  poffeffion  of  no  other  lands  but  thofe,  then  he  (hall  not 
have  a  view.    In  order  therefore  to  have  made  this  counterplea 
1'-.         .... 

(a) Stt.  13. Ed.  i.e.  4f« 


348 

1742. 

Davis 

again/i 


TRINITY  TERM,  .16  Geo.   II.     C.  P. 

good,  the  demandant  (hould  have  faid  that  the  tenant  was  in 
pofleflion  of  the  lands  demanded  and  of  no  other  in  the  fame  vill 
of  Barlow ;  which  (he  has  not  done.  The  rule  in  %  RoL  Atr. 
730.  Letter  (I.)  mentioned  in  the  argument  is  certainly  a  right 
one,  that  where  the  jurors  ought  to  have  a  view  the  party  (hall 
not  have  one  :  but  it  does  not  extend  to  the  prefent  cafe,  for  it 
extends  only  to  iuch  actions  where  a  view  is  demandahle  of 
right,  as  in  the  cafe  of  an  affize  de  novel  diQeifin,  aflize  de 
nufans,  and  an  adion  of  wafte.  But  notwithftanding  the  late 
flat  Lite  4  &  5  An.  c.  16.  it  is  merely  difcretionary  in  the  Court 
in  a  formedon  whether  the  jurors  (hall  have  a  view  or  not,  ac- 
cording to  the  circumftances  of  the  cafe,  and  therefore  this  is 
noreafon  to  deny  the  party  a  view. 

The  judgment  therefore  of  the  Courtis  that,  notwithftanding 
the  counterplea  of  the  demandant,  the  tenant  muft  have  a 
view." 


T.  16  G.  a. 

Wednefday, 
July  7th. 


Daniel  Ginger  on  the  Dcmifc  of  John  White 
againjt  Elizabeth  White. 


Devife  to  A. 
for  lift,  then 
to  the  chil- 
dren of  A. 
fucceffivcly 
and  their 
heirs,  and  if 
A.  die  with- 
out hTue  then 
to  B.  (fon  of 
the  elder 
brother  of 
A.)  in  fr-; 
held  that  A. 
only  took  an 
eftate  for 
life. 


J^  HE  following  opinion  of  the  Court  was  given  by 

Jpillesy  Lord  Chief  Juftice.  "  This  comes  before  the 
Court  {a)  on  a  cafe  refer ved  by  my  late  Brother  Denton  at  the 
affizes  for  the  county  of  Surryy  24th  of  March  9  Geo.  2. 

The  cafe  is  thus  5  John  fphiteythe  elder,  grandfather  of  the  fcf- 
for  or  the  plaintiff,  beingfeifed  infeeofthepremifesinqueftkm, 
end  having  two  fons  and  one  daughter,  Henryy  John  and  Sarah, 
made  his  will  on  the  20th  of  December  1706  in  thefe  words; 
after  a  devife  to  his  wifefor  her  life  of  a  part  of  his  houfe,hc  gives 

(a J  This  cafe  w»  argoed  at  five  fcverat  tim«*  5  after  the  two  firft  argument*  which 
took  place  in  Eafttr  and  MicAatlww  terms  1737,  the  Court  were  about  to  give  judg- 
ment  in  favour  of  the  defendant ;  but  on  the  day  when  the  Chief  Juftice  intended  10 
have  given  that  opinion,  he  began  to  entertain  a  doubt  whether  Jokn  the  fon  tot* 
more  than  an  eftate  for  life ;  he  accordingly  defcrr  ed  giving  judgment  then,  and  uw 
cafe  was  afterwarda  argued  in  Eafier  term  1739,  in  A*M«*/*«  ««»  x74°>  and  ,n 
Michaelmas  term  1741,  and  judgment  was  not  given  until  July  1742. 

«  the 
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tt  die  fame  with  the  appurtenances  and  that  part  which  he  had  gi-     T  j^2. 
vcnto  his  wife  after  her  deceafe  unto  his  {on  John  for  his  life  and  u— y^,; 
to  his  daughter  Sarah  for  her  life  in  cafe  fhe  (hall  live  unmarried  Cipcii 
in  common  between  them,  but  in  cafe  the  faid  Sarah  (hall  marry       dein- 
or  die  before  Johny  then  in  either  of  the  faid  cafes  the  fiid  John       "^E 
(hajl  have  the  fole  ufe  of  the  houfe  for  his  life,  and  from  and   Whit** 
after  the  deceafe  of  the  faid  John  and  Sarah  or  other  determin- 
ation of  their  eftate  therein  he  wills  and  devifes  the  faid  houfe 
to  the  male  children  of  the  faid  John  fucceffively  one  after 
another  as  they  are  in  priority  of  age  and  to  their  heirs ;  and 
in  default  of  fuch  male  children  he  gives  the  fartie  to  the  female 
children  of  the  faid  John  and  their  heirs  ;  and  in  cafe  the  faid 
John  Jhall  die  without  tffhe7  then  he  wills  and  devifes.  the  houfe 
and  premifes  to  his  grandfon  John  White  his  heirs  and  affigns 
for  ever. 

John  White  the  fon  had  no  iflue  at  the  time  of  making  the 
will,  nor  fince.  On  the  death  of  the  teftator  John  and  Sarah 
entered  arid  enjoyed  the  premifes  according  tft  the  wiH.  Sarah 
is  fince  dead,  and  John  furvi  ved  her,  and  on  her  death  entered 
and  enjoyed  the  whole  premifes  in  queftion  according  to  the 
will;  and  after  her  death  (and  that  of  the  teftator's  wife)  by  in- 
dentures of  leafe  and  releafe  dated  9th  and  10th  of  January 
1 71 8  he  conveyed  the  premifes  in  queftion  to  John  Steer  and 
his  heirs  to  make  him  tenant  to  the  freehold  in  order  to  fuffer  a 
common  recovery,  and  declared  the  ufes  to  himfelf  and  his 
heirs,  and  afterwards  a  recovery  with  double  voucher  was  duly 
fuffered;  and  afterwards  John  fettled  the  premifes  on  the  de- 
fendant Elizabeth  his  wife  and  her  heirs.  John  the  fon  died 
about  a  year  ago  without  iflue.  Henry  the  eldeft  fon  of  the 
teftator  is  ftill  living ;  and  his  fon  John  the  grandfon  and  devifee 
of  John  White  the  elder  is  the  leflbr  of  the  plaintiff. 

The  queftion  referved  is  whether  John  the  fon  took  by  the 
will  an  eftate-tail,  and  fo  had  a  power  to  fuffer  a  recovery  and 
thereby  to  bar  the  remainder  to  John  the  grandfon,  or  whether 
he  was  only  tenant  for  life. 

This  is  the  general  queftion :  but  it  will  depend  upon  two 
points^ 

ift,  Whether  he  took  an  immediate  eftate  tail  by  the  devife 
to  his  male  and  female  children  3 

tdlyi 
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»74-2-  2d]y%  If  he  did  not,  whether  or  no  thefe  words  tt  In  cafe  the 
^  -^  _f  faid  John  (hall  die  witnout  ifliie"  did  not  give  him  an  eftaPe 
Cjkcre  tail  by  implication  in  remainder  after  the  limitation  to  his  chil- 
^ro*      df  en  t  for  in  either  cafe  the  recovery  would  bar  John  theleflbr, 

sjAB  becaufe  he  claims  by  the  fubfequent>dcvue  u  in  cafe  John  bis 
Wjvt^.  uncle  died  without  ifliie." 

As  the  queftion  arifes  upon  the  conftrudionof  the  will,  I  will 
confider  in  the  firft  place  (as  I  will  always  do  in  cafes  ot  this  fort) 
what  was  the  intent  and  meaning  of  the  teftator  5  becaufe  if  the 
intent  of  the  teftator  be  plain  and  clear,  though  to  be  fure  it 
'cannot  take  place  if  it  be  inconfiftent  with  the  rules  of  law,  I 
will  always  endeavour,  if  I  pouibly  can,  that  the  intent  cf  the 
<f  eftator  may  take  effed,  and  will  never  take  pains  to  find  out 
little  niceties  in  the  law  to  defeat  the  intent  of  the  teftator.  For 
it  is  an  excellent  rule  in  the  conftrudion  both  of  deeds  and  wills, 
•Chat  veiba  intentioni,  et  non  e  contra  debent  infervire.  And 
now  I  am  upon  this  general  topic,  before  I  enter  upon  the  par- 
ticulars of  the  pr*fcnt  cafe,  I  beg  leave  to  take  notice  of  one 
miftake  (for  fo  I  think  it  to  be)  which  has  occaiionedmorecon- 
fufion  in  refped  to  the  conftru&ion  of  wills  than  any  one  thing 
whatfocver. 

What  I  mean  is  that  a  notion  has  prevailed  that  fuch  particu- 
lar words  in  a  will  are  as  much  technical  (a)  words  as  others  are 
in  a  deed,  and  as  neccflarily  pais  fuch  an  eftatc  in  a  will  as  others 

'fa)  In  Dot  A.  Cmberback  ▼.  Perrjn,  %  D.  &  E.  490,  I,  Lord  Jfrvsw  Chief 
Juftice  faid  "  There  if  no  doubt  but  that  formal  word*  may  be  controlled  by  the 
context  of  the  will :  but  we  ought  not  to  rejed  the  legal  meaning  of  thofe  words, 
onlefs  we  are  clear  that  in  fo  doing  we  give  erfeft  to  the  devifor's  intention."  Tift 
giving  effect  to  the  intention  of  the  deviloris  the  rule  by  which  the  courts  proceed 
in  conftruing  wills ;  and  they  will  put  that  confrnidMO  on  the  will  that  will  beft  an- 
swer the  devifor's  general  intention,  though  by  fo  doing  they  may  defeat  fame  partxv- 
lar  intert  inconfiftent  with  it.  Roe  d.  Dodfon  v.  Greta*  %  IVtlj.  3*3 ;  Denn.  d. 
tVebb  v.  Pvckey,  5  D.  &  E.  303  J  Dee  d.  Datyr.  Bnrnfall,  6  D.  &  B.  34 }  Dm  d. 
Candler  w.  Smith  i  7  D.  &  E.  531 }  Roed.  Blandjcrd  v.  AftKn%A.D*  Gf  E.  Saj 
Doe  d.  Beanv.  Ilal/ty.  8  Z>.  &  E.  5  ;  and  Robin/on,  v.  Robmfon,  1  Bur.  38  i  in 
the  lift  of  which  the  devife  was  «•  to  L-  Robinfon  for  life  and  no  longer,  and  after 
hisdeceafeto  fuch  fonas  hefhould  have,  talcing  the  name  ofRobinfin,  and  for  de- 
fault of  XflTue**  then  over  j  and  there  in  order  :o  $  ffe&uate  the  general  intent  of  the 
dciifor  it  was  holden  that  L.  Robinfon  took,  an  eftatc  tail,  notwithstanding  the  words 
«'  for  life  and  no  longer.**  And  in  Iter  v.  Aftlin,  where  the  devife  was  "  To  A.  for 
life  and  after  bisdeceafe  to  and  amongfl  his  ifliie,  and  for  default  of  ifliie'*  then  over, 
it  was  ruled  that  A.  took  an  eftatc  tail,  and  that  the  words  "  and  amongft"  ouft 
be  rejected;  otherwife  the  devifor's  general  intent,  which  was  to  prefer  the  iflbeof  A- 
\*  the  more  dfttant  branches  of  his  family,  would  be  derated. 

to 
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do  in  a  deed;  as  for  inftance  that  the  word  ijfue  or  children^    \nA%. 
where  there  are  none  at  the  time  of  the  devife,  do  as  neceflarily 
create  an  eftate  tail  in  a  will  as  heirs  of  the  body  do  in  a  deed. 


But  this  I  take  to  be  a  grofs  miftake;  for  why  does  the  word 
ijfue  in  a  will  fignify  the  fame  as  heirs  of  the  body?  Only  be-  Whit*« 
caufeitmay  be  fuppofed  that  the  teftator,  who  was  ignorant  of 
the  law,  intended  it  fliould  have  that  conftrudion.  It  does  not 
therefore  vi  termini  create  an  eftate  tail  in  a  will  as  "  heirs  of 
the  body'*  do  in  a  deed)  but  only  where  it  appears  to  be  the 
intent  of  the  teftator  that  the  word  fhould  have  that  conftruc- 
tion,  or  at  leaft  that  it  does  not  appear  that  the  intent  of  the 
teftator  was  other  wife. 

In  order  therefore  to  find  out  what  conftru&ioh  is  to  be  put 
upon  the  words  of  a  will,  we  ought  in  the  firft  place  to  confider 
what  the  intent  of  the  teftator  is,  though  thislamafraidisatoo 
often  the  laft  thing  that  is  thought  of.  But  the  Court  of  King's 
Bench  in  the  care  of  Law  v.  Davits  {a)  M.  3  Goo.  a.  laid  fo 
much  ftrefs  upon  this,  and  upon  the  notion  which  I  have  now 
endeavoured  to  eftablifli  that  they  determined  upon  the  firft  ar- 
gument that  even  the  words  "heirs  of  the  body"  fhould  notpafs 
an  eftate  tail  in  a  will,  becaufe  it  plainly  appeared  to  be  the  in- 
tent of  the  teftator  that  they  fhould  not;  for  after  the  words 
u  heirs  of  the  body"  he  added  thefe  words  u  that  is  to  fay,  his 
firft,  fecond,  and  every  other  fon."  Mr.  J.  Reynolds  was  pleafed 
to  fay  upon  that  occahon  u  Shall  not  a  man  be  allowed  tofpeak 
his  mind  in  his  will  ?"  Surely  a  man  ought  to  be  allowed  to  do 
fo ;  and  yet  if  we  confider  how  miferably  fome  wills  have  been 
tortured,  we  may  fairly  fay  that  this  is  a  privilege  that  is  not 
always  allowed  to  teftators. 

Having  premifed  this  in  general,  I  come  now  to  confider  the 
particular  words  of  this  will.  And  I  think  that  the  teftator'a 
meaning  is  as  plain  as  poflible,  that  John  his  fecond  fon  fhould 
only  have  an  eftate  for  life,  that  the  children  of  John  fhould 
have  an  eftate  in  tail  general,  and  that  in  default  of  fuch  ifluc 
the  premifes  fhould  go  to  John  the  fon  of  hiseldeft  fon  in  fee. 

(a)  FUzg.  113  ;  2  Lord  Raym.  1561  j  I  BtrnsrJ,  23S  j  2  Sir,  8493  and  2 
tyu.  Cm/.  Jibr.  3.16  //.  2S.  S.  C. 

Let 
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Let  us  fee  therefore  in  the  next  place  whether  the  words  of 
^  ■»"  ^  the  will,  according  to  the  rules  of  law,  will  admit  of  this  con- 
ClZl "  ^ru<^,on-  I"  Ac  nrft  place  I  will  confider  the  devife  to  the  male 
""  and  female  children  and  their  heirs.  That  by  the  words  a  heirs" 
in  both  places  muft  be  meant  a  heirs  of  tne  body"  cannot  be 
denied,  becaufe  in  the  firft  place  the  male  children  could  not  die 
without  heirs  if  any  of  their  fitters  were  living ;  and  the  female 
children  of  John  the  fon  could  not  die  without  heirs  if  John  the 
grandfon,  the  fon  of  Henry  the  eldeft  fon  of  the  teftator,  were 
living.  The  teftator  therefore  by  the  word  tt  heirs"  muft  ne- 
ceflarily  intend  u  heirs  of  their  bodies,"  according  to  the  cafe  of 
Nottingham  v.  Jennings  (a)  Tr.  12  W.  B.  #,  which  is  founded 
on  the  cafe  of  iVehh  v ',  Hearings  Cro.  Jac.  415,  and  the  cafe  of 
Hearn  and  Jl/eny  Cro.  Car.  57.  It  had  been  otherwife  indeed 
if  the  remainder  had  been  limited  over  to  a  ftranger  (b)  ;  becaufe 
in  that  cafe  there  is  nothing  to  (hew  that  the  teftator  intended 
by  the  firft  words  heirs  of  the  body  ;  for  in  that  cafe  he  might 
apprehend  that  a  fee-fimple  might  be  limited  after  a  fee-fimpic, 
which  it  cannot  be  by  the  rules  of  law,  and  therefore  fuchlimU 
tation  to  a  ftranger  has  always  been  held  to  be  void ;  as  appears 
by  two  cafes  in  the  Year-books  19  Hen.  8.  8.  b.  and  29  Hen.  8. 
in  Dyer  33,  and  by  many  other  ancient  cafes,  befides  a  modem 
*rafe  of  Crumble*.  Jones  (c),  adjudged  in  J*  R-  HiL  7  Anne. 

In  my  arguing  of  the  prefent  cafe,  I  fhall  therefore  afl  along 
take  it  for  granted  that  the  word  ?  heirs"  annexed  to  the  devife 
to  the  children  of  John  is  to  be  conftrued  a  heirt  of  their 
bodies  " 


That  the  word  "children"  in  a  will  willfbmetimes  create  an 
eflate  tail  I  do  not  deny  j  but  what  I  infift  on  is  th  it  as  this  will 
is  penned,  according  to  the  rule  laid  down  in  Wild's  cafe  6  Co> 
17.  it  does  not  create  an  cftate  tail  here,  and  that  ail  the  cafes 
in  the  books  where  the  words  "children"  and  aiffiie"  have  been 
tfdjudgeJ  to  make  an  eftate  tail  in  a  will  arc  plainly  diftinguifl*- 
able  from  the  prefent  cafe. 

ftf^Cired  in  Preflen  d.  Easter.  FunntlL  7>.  12  Se  13  Geo  a.  (up.  166.  Seealfo 
frefion  v.  Funnel!,  and  the  cafes  there  referred  to  ;  and  Goodrich:  d.  Goodridge  V. 
Cndridge,  Mich.  \6G-  %.  C.B.  f^fi. 

(b)  See  the  cafes  referred  to  in  ».  *. 

1$)  Sup.  167.  r..  a. 

The 
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The  cafe  of  Wild  is  in  point :  If  a  deyife  be  to  A.  and  174.2* 
his  children,  if  there  be  no  children  t&en  in  being*  it  gives 
an  eftate-tail,  becaufe  the  devife  is  in  word$  deprefenfi;  and 
there  being  no  children  in  being,  they  mull  take  by  way  of  1 
limitation.  But  if  a  devife  be  to  A.  an4  after  his  deceafe  to 
his  children,  A.  has  only  an  eftate  for  life,  becaufe  then  the 
words  plainly  ihcw  that  the  children  were  intended  to  take  by 
way  of  remainder  (a).  But  in  the  prefent  cafe  it  is  not  only 
faid  after  his  Acta/*,  but  after  the  determination  of  the  firmer 
iflatesy  which  plainly  (hews  that  the  devife  to  the  children 
was  intended  as  a  remainder  in  the  prefent  cafe.  JBeiides,  as 
I  (hall  (hew,  more  particularly  when  I  come  to  diftinguiCb  t£ 
from  thofe  cafes  where  the  word  "  children"  has  been  con- 
ftrued  to  create  an  eftate-tail,  there  are  many  more  exprefr 
fions  in  this  devife  which  plainly  (hew  that  the  word  "  chil- 
dren" ought  to  be  CQu&med  as  a  word  of  puxchafe  and  not  of 
limitation* 

The  cafe  of  King  v.  Millings  reported  *n  1  Fentr.  225  (b) 
ice.  and  the  cafes  there  cited  to  jhew  that  the  words  tt  iiiue7' 
aad  "  children?  have  been  Sometimes  conftrued  (b  as  to 
create  an  eftate-tail,  do  not  come  up  to  the  prefent  cafe. .  The 
ftrongeft  cafe  is  that  which  he  cites  out  of  Moor  397.  of  a 
devife  by  A.  to  his  fori  for  life,  and  after  his  deccafe  to  the 
men  children  of  his  body>  which  was  held  to  be  an  eftate-tail* 
This  indeed  teems  contrary  vt?  the  judgment  in  WiW%  cafe  5 
but  it  is  very  different  from  the  prefent  cafe,  and  is  diftin- 
guifhed  by  my  Lord  Hale  from  WiW%  cafe  becaufe  of  the 
words  u  children  of  his  bosty?  which  are  proper,  words  to 
create  an  eftate-tail  and  {hew  -that  he  had  an  eye  to  an  eftate- 
tail,  which  words  are  neither  in  fVild*%  cafe  or  in  the  pre- 
fent.  > 

In  the  cafe  of  King  v.  Milling  itfelf  the  devife  was  to  Bar- 
nard fox  his  natural  life  and  after  his  cieceafe  to  the  iffue  of 
his  body  by  a  fecond  wife 5  there  were  the  words  j*f  his  bodyy 
and  betides  the  word  "  iffue,"  which  as  Lord  Male  himfelf 
lays  is  a  much  ftronger  word  than  children  :  it  is  nomen  col- 
le&ivuro,  and  lakes  in  the  whole  generation  (r)  vi  termini, 

(tf)  Vit.Derd  Cnper  y.  &tfjy  4  J),  tf  J|.  494. 

(6)  2  Lev.  50.  S.  C. 

(c)  SccalfoD»#d.Ci*/«rv.xCW&,  %D.&E,  199$  and  HtiY.ritEerlcf 

A  a  and 
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174*.  and  in  common  parlance  it  is  taken  to  mean  heirs  of  theborfjr 
(which  is  the  b*ft  rule  to  judge  of  the  conftrudion  of  the 
words  of  a  will);  for  it  never  can  be  imagined  that  a  tcftator, 
who  is  always  fupp  »fed  to  be  inops  concilit,  did  not  intend 
that  his  words  (hould  be  conftrued  in  their  common  fcnfe, 
but  that  they  (hould  be  conftrued  in  that  fenfe  that  even  law- 
yers themfelves  cannot  agree  upon  nor  find  out  the  meaning 
of  them  till  after  along  inveftigatton.  Befides  there  are  roa- 
jrty  words  in  the  prefent  devife,  which  are  not  in  the  cafe  of 
King  v.  Meltings  and  plainly  diftinguifh  it  from  that  cafe, 
as  the  words  tt  fucceffively,  one  after  another  as  they  are  in 
priority  of  age,"  which  (hew  plainly  that  the  tcftator  had  an 
eye  to  a  ftri&  limitation.  The  words  M  heirs  of  fuch  chil- 
dren," which  I  muft  conftrue  «  heirs  of  the  bodf\  afford  ftill 
a  much  ftronger  argument.  Thefe  words  are  not  in  either 
of  the  cafes  before  mentioned :  but  they  have  always  been 
conftrued  to  (hew  that  the  preceding  words  do  not  give  an 
eftatotail.  As  irv  Archer's  cafe  1  &.  67.  *.  the  devile  wtf 
to  Robert  Archer  for  life  and  to  his  next  heir  male  and  to  the 
heirs  male  of  the  body  of  fuch  heir  male ;  and  held  clearly 
that  Robert  took  only  an  eftate  for  life  by  reafon  of  the  ad- 
dition of  thefe  words. 

The  cafe  of  Clerk  v.  Day  Cro.  Elt'z.  3x3.  is  exaffly  to  the 
lame  purpofe;  there  the  words  are  toil  his  daughter  for  lire 
and  to  the  rjeir  of  her  body  and  to  the  heirs  of  their  body  be- 
gotten i  and  held  that  A.  had  only  an  eftate  for  life. 

The  only  cafe  that  has  the  leaft  refemblance  to  the  contrary 
is  the  cafe  of  Legatt  v.  Seweli  rented  in  2  Fern.  $$**  an<* 
in  feveral  other  boo^s.  There  the  words  of  the  will  were 
«  To  William  Legatt  for  life,  and  after  his  deceafe  to  the 
heirs  male  of  the  body  of  WiUiam  Legatt  and  the  heirs  male 
of  the  body  of  every  fuch  heir  male  feverally  and  fucceffively 
as  they  {hould  be  in  priority  of  birth  and  fenidritv  of  age, 
and  for  waqt  of  fuch  iflue,"  the  remainder  over.  The  Lord 
Chancellor  referred  it  to  the  Judges  of  B.  C  (tf),  and  three 
Judges  againft  Tracy  J.  were  of  opinion  that  William  Lego** 
took  ati  eftatc-tail;  but  befides  that  Mr.  J.  Tracy  was  a  very 

great 
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great  Judge  and  his  opinion  of  great  weight  (*),  that  cafe  is  1742* 
quite  different  from  the  prefent,  becaufe  the  words  there  are 
u  heirs  of  the  body,"  which  vi  termini  even  in  a  deed  would 
create  an  eftate-tail.  And  I  have  been  informed  that  the 
Judges  were  all  of  opinion  that  if  the  firft  words  had  been 
"  iflue"  or  "  children"  William  Legatt  would  only  have  had 
an  eftate  for  life ;  and  that  they  went  upon  this  rule,  which  I 
lhall  take  notice  of  more  particularly  by  and  by,  that 
where  in  the  beginning  of  a  will  an  exprefs  eftate  is  given,  it 
lhall  not  be  afterwards  altered  by  implication,  though  it  may 
be  by  exprefs' words:  And  if  they  did  not  go  upon  this  dif- 
iinflion,  I  know  not  how  to  reconcile  this  cafe  with  the  cafe 
of  Law  v.  Davits*  But  upon  this  point  it  is  plainly  dif- 
tinguifhable,  becaufe  in  this  cafe  there  are  no  exprefs  fubfe- 
quent  words,  but  there  were  in  the  cafe  of  Law  V4  Davits. 

For  thefe  reafons  and  upon  the  ftrength  of  thefe  cafes  I  am 
of  opinion  that  John  the  fecond  fon  took  only  an  eftate  for 
life,  notwithstanding  the  devife  to  his  children. 

Let  us  fee  in  the  next  place  whether  the  words  "  In  cafe 
John  die  without  iflue"  give  him  an  eftate-tail  in  remainder 
1  am  as  clearly  of  opinion  that  they  do  not*  and  I  think  there 
are  feveral  cafe*  that  warrant  this  opinion,  founded  upon  a 
rule  of  law  which  has  never  been  contradided  in  any  cafe, 
and  that  there  is  not  one  cafe  to  fupport  the  contrary  opi- 
nion. 

The  rule  of  law  that.  I  mean  is,  that  a  precedent  eftate  de~ 
viftd  by  exprefs  werds  cannot  be  UJJenea\  increafea\  or  altered* 
h  implication  (b\  though  it  may  by  exprefs  words.  And  this 
is  no  new  notion,  but  as  it  is"  founded  on  the  beft  reafon,  it 
is  agreed  to  be  law  by  Lord  Hale  in  the  cafe  of  King  v.  Mel- 
%;  and  he  cites  a  cafe  for  that  purpofe  as  old  as  the  ift  ?nd 
» 

M  According  to  tht  report  of  this  cafe  in  1  P.  Wmu  ox.  "  Tht  Court  stp. 
Paring  not  (atitfied  with  the  certificate  of  the  three  Judges  directed  that  an 
<jt&meut  fhoUld  be  brought  in  B.  R. ,  in  order  to  hare  the  matter  fettled  j  but 
u  »  kid  the  part.es  agreco,  and  fo  the  qucftion  was  not  determined."  But  in 
Qwtk  v.  Ba/dwbt,  a  Ve*.  657.  Lord  Chancellor  Hardimck<$  fpeaking  of  thia 
^e  and  of  the  opinion  of  the  three  Judge*,  adAe*  "  Indeed  Tracy  y  held 
jjfkrwife .  Ui)0n  tnat  Lord  Cvmptr  teemed  to  doubt  (as  i  have  heard,)  but  held 
*""Wf  bound  to  agree  with  the  three  Judges,  and  fo  decreed." 

fo  J>*d.2r*MV.Jfo%,  %  JhrnfM  Esfl  5.      ' 

Aaa  adJMf* 
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2d  2/is.9  from  Z>j*r  171.  Upon  this  rule  the  cafe  of  Pefc 
ham  v.  JiamfieUj  reported  in  1  Salk.  236,  2  Fern.  427,449, 
and  1  P.  /^jwj.  54.  (but  belt  (a)  I  think  in  P.  Wm,)  wtf 
determined  in  as  lolcmn  a  manner  as  poffibleby  Lord  Keeper 
Wrtihty  affifted  by  three  very  great  judges,  Hob,  Trevor, 
and  Powell,  and  Trevor  then  M after  of  the  R  L  .  Thecafe 
as  ftated  in  2  fVrwi  was  thus ;  a  devife  10  A.  tor  life,  and 
then  to  his  firft  and  every  cither  fon  in  tail  male,  and  if  A.  die 
without  an  heir  male  of  his  body  begotten,  remainder  over  to 
another;  in  Sulk,  it  is  u  without  iflue  male  of  his  body;"  in 
P.  Wms.  «  and  for  want  of  iflue  male  of  A**  The  devi- 
ftor  afte*  wards  made  a  codicil,  wherein  he  recited  that  be  had 
given  A.  an  eftate  tail,  as  it  is  reported  in  Salktld\  but,  as  it 
is  reported  in  P.  Wm.,  that  he  h*d  given  his  eftate  to  A.  and 
the  heirs  male  of  his  body  ;  held  by  the  Lord  .Keeper,  the 
Matter  of  the  Rolls,  and  all  the  Judges,  that  A*  took  only 
an  eftate  for  life ;  and  they  founded  their  opinion  oh  this  rule, 
that  where  an  exprefs  eftate  for  life  is  given,  it  (hall  net  be 
enlarged  to  an  ettate-tail  by  implication :  but  they  all  agreed 
that  if  the  devife  had  ben  to  A.  generally,  and  if  he  die 
without  iflue  of  his  body  then  to  £.,  without  any  interme- 
diate devife  b  .tween  the  devife  to  A.  and  the  words  "  and 
if  he  die  &c,"  there  A.  (hould  have  an  c  (hue-tail.  They 
agreed  hut-wife  that,  if  there  were  a  devife  to  A.  forlife, 
and  then  to  the  iflue  or  heirs  of  his  body,  this  devife  being 
by  exprefs  words  would  give  A.  an  eftate-tail,  notwithftand- 
ing  the  exprefs  devife  to  him  for  life  before.  They  held  like- 
wife  that  the  recital  in  the  codicil  did  not  make  any  alteration, 
for  that  in  common  parlance  even  a  Ktrid  fettkment  is  called 
entailing  an  eftate. 

It  has  been  (aid  that  this  has  been  held  not  to  be  law.  I 
am  fure  I  nave  heard  it  cited  above  twenty  times  in  the  \ 
Court  of  Chancery,  and  never  yet  heard  it  contradi&ed, 
and  i  believe  never  (hall  again,  except  by  thofe  perfons  who  ; 
know  not  how  to  difttnguifli  it  ( though  the  diftin&ion  is  pWn 
and  obvious)  from  tome  other  fubfLqutnt  cafes.  But  P. 
Williams,  in  his  argument  in  the  cafe  o*  The  Attorney  General 
V.  Sutton  &c  in  the  Houfe  of  Lords,  1  P.  IVnts.  754,  though 

(a)  In  the  argument  of  the  cafe  of  tht  Attorn*  Gtrerml*  Suttu,  1  ?• 
Wnu  760,  Mr.  F.  IPMem  faid  that  that  of  Bamtcfa  ▼.  fuUm  was  wion|V 
reported  in  SalkH*. , 


it 
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it  Teemed  to  be  a  cafe  that  made  againft  him,  admitted  it  to  be    J  742. 
undoubted  law,  but  plainly  diftinguifiied  it  from  that  cafe,  s^j-**/ 
a I  (hall  flxew  pufcntly  when  I  come  to  take  notice  of  Gi*gh 

Whit* 

In  the  cafe  of  Lodi*gt$nv.  Kims*  &&•  2Z+,  and  3  Z*v.  WhTti, 
431,  where  there  are  exactly  the  lame  words  as  in  the  pre- 
fent cafe,  it  is  u  and  if  he  die  without  iffue  male,"  the 
judges,  though  they  differed  in  other  matters,  were  all  tina- 
mous  that  the  fir  ft  taker  took  Oflly  an  eftate  for  life,  becaufe 
the  firft  devife  was  to  him  exprelsly  for  life :  and  when  it 
came  afterwards  before  the  Houfe  of  Lords,  they  were  like- 
wife  of  the  feme  opinion  as  to  this  point,  and  fo  were  all  the 
Judges  who  attended  there  and  gave  their  opinions. 

The  only  cafes  that  feera  to  thwart  this  are  the  cafe  ol 
£ng  v.  Melting ;  a  cafe  there  cifcvd,  to  A,  and  if  he  die  with- 
out iffue  tec  ;  *nd  another,  to  j/.  for  lift-,  and  if  he  die  with-  - 
out  iffue  &c  ;  the  aforementioned  cafe  of  The  Attorney  Gene- 
ral v.  Sutton ;  the  cafe  of  Langley  v.  Baidwyny  which  is  cited 
and  fully  ftated  in  the  argument  of  that  cafe  1  P.  Wms.  759; 
and  the  cafe  of  Shaw  v.  Ways  fometimes  called  by  the  name, 
of  Spencer  v.  Sbaw,  firft  determined  on  the  Cbefter  circuit* 
dfen  in  the  King's  Bench,  and  then  in  the  Houfe  of  Lords. 

The  cafe  of  King  v.  Melting  and  the  two  cafes  there  cited  • % 
are  diftinguiflrable  from  the  prefent.  In  the  firft  the  deyife 
*as  to  A,  for  his  natural  J  ife  and  after  his  deceafe  to  the  iffue 
of  his  body  by  his  fecond  wife ;  fo  there,  though  the  firft  de- 
vife  was  to  A,  for  life  exprefsly,  the  following  words  were 
cxprtfs  likewife  "to  the  iffue  of  -his  body,"  which. word 
tt  iffue"  in  that  place  was  conftrued  to  fignify  the  fame  as 
"heirs  of  his  body;"  fo  the  rule'cohcermng  implication  was 
not  broken  through,  but  admitted  by  Lord  fiale>  as  I  faid 
before.  The  cafe  where  the  deyife  was  to  A.  generally  is 
l&ewife  clcai  ly  out  of  the  rule. .  The  .other  cafe,  where  the 
devife  was  to  A.  exprefsly  for  life,  and  if  he  die  without  iffue 
&•  likewife  differs  widely  from  the  prefent  cafe,  becaufe 
there  is  ho  intermediate  devife  to  the  children,  and  therefore 
the  word  *  iffue?  muft  be  rej^&ed,  if  it  be  npjt  conftrued 
to  give  A.  an  eftate-tail.    And  this  makes  a  great  difference. 
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1742.  as  will  appear  when  I  come  to  take  notice  of  the  cafes  of 
LangUy  v.  BaUwyn  and  The  Attorney  General  v.  Sutton:  but 
in  the  prefent  cafe  the  word  "  iffue"  need  not  be  rejeSed, 
but  may  have  a  reafonable  conftru&ion,  viz,  to  mean  fuca 
iffue  as  he  had  mentioned  before ;  and  it  could  mean  no  other, 
for  he  had  devifed  the  eftate  before  to  all  his  fons  and  daugh- 
ters. 

In  the  cafe  of  LangUy  v.  BaUwyn  the  devife  'was  to  JL 

lor  life,  without  impeachment  of  waftc,  and  with  power  to 

make  a  jointure,  remainder  to  the  firft  Ion  in  tail  male,  and 

4b  on  to  the  fixth  and  no  farther ;  and  then   followed  thefe 

words  "  and  if  A.  fbould  die  without  iffue  male  of  his  body" 

then  to  B.  in  fee.     This  cafe  in  May  1 707  was  referred  by 

Isord  Chancellor  Cowper  to  the  Judges  of  Ommon  Pleas; 

and  they  were  all  of  opinion  that  there  being  no  limitation 

.beyond  the  fixth  ion,  and  for  that  there  might  be  a  feventh 

who  was  not  intended  to  be  excluded,  therefore  to  let  in  the 

feventh  and  fubfequent  fons  to  take,  but  ftill  to  take  as  iffue 

and  heirs  of  the  body  of  A.  by  defcent  and  not  purchafe,  they 

held  that  the  words    «  if  he  die  without  iffue  male  of  his 

body"  gave  A.  an  eftatc-taiL     But  the  words  there  are  very 

different  from  the  words  in  the  prefent  cafe,  the  devife  there 

going  no  farther  than  the  fixth  fan.     Befides  I  own  that  I  do 

not  like  that  determination ;  and  f  think  I  could  put  fucb  a 

€onftru£tion  on  the  words  as  would  better  anfwer  the  intent 

of  the  teftator,  for  his  intent  was  as  plain  as  poffible  that  A. 

fliould  only  have  an  eftate  for  life.    If  the  cafe  of  Popham** 

Bamfield  indeed  were  rightly  reported  in  Salkeld*  who  carrits 

the  limitation  no  farther  than  the  tenth  fon,'  it  would  be  ex- 

adly  the  fame  as  the  cafe  of  LangUy  v.  BaUwyn  :  but  P. 

William  admits  that  the  limitation  there' is  to  the  firft  and 

ruery  other  fon,  which  diftinguifbes  it  from  the  cafe  of  Lang- 

kj  v.  BaUwyn:   but  P.  William  admits  that  the  limitation 

there  is  to  the  firft  and  every  other  fonf  which  diftinguifbes  it 

from  the  cafe  of  LangUy  v.  Baiawyn,  becaufc  there  is  no 

occafion  to  put  the  fame  conftru&ioo  on  the  words  M  if  he  1 

die  without  iffue"  in  order  to  aid  the  intent  of  the  teftator. 

And  the  fame  reafon  dtftinguiihes  it  from  the  prefent  cafe, 

where  the  devife  is  to  all  the  children  of  John, 

There  is  the  fame  diftin&on  likewife  in  the  cafe  of 
The  Attorney  General  v.  Sutton ;  for  there  the  limitation  went 
no  farther  than  to  the  fecond  fon  of  Tboma%  Suites  and  yet 

the 
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the  Houfe  of  Lords  there  determined  that  7*.  S.  took  only    1742. 
an  eftate  for  life.    I  own  that  tne  Court  of  Exchequer  held  v^-y-^ 
the  contrary,  but  their  decree  was  reverfed  by  the  Houfe  of  Gingxr 
Lords.     Tncre  the  words  of  the  devife  were  to  T.  Sutton    £m» 
for  life,  and  afterwards  to  his  firft  fon  or  iflue  male  of  his     ,.*',£* 
body  lawfully  to  be  begotten,  ana*  to  the  heirs  male  of  the  Waits, 
body  of  fuch  firft  fon,  remainder  to  his  fecond  fon  and  his 
iflue  male  in  tail,  (as  before)  going  no  further  than  the  fe- 
cond fon  5  and  then  follow  thefe  words  u  that  immediately 
after  the  death  of  T.  Sutton  without  iflue  male  of  his  body, 
the  premifes  (bould  go  to  truftees  for  charities  (a)*" 

As  to  the  cafe  of  Stow  r.  Weigh  (£J,  if  the  words  were 
die  fame  as  in  the  prelent  cafe,  it  is  a  ode  of  no  great  autho- 
rity; for  though  Mr.  J.  Cowter  and  WinningUn  smz  of 
opinion  that  it  was  an  eftate- tail,  the  Court  of  King's  Bench 
were  unanimoufly  of  opinion  that  the  fitters  there  took  only 
eftates  for  life;  and  though  the  Houfe  of  Lords  reverfed 
that  decree,  it  was  againft  the  opinion  of  nine  Judges  againft 
three.  Bcfides  the  cafe  there  was  as  different  from  the 
prefent  as  poffible,  becaufe  there  the  limitation  over  was  to 
"  the  iflue  or  i flues  ot  her  or  their  bodies  lawfully  begotten." 
The  words  of  that  devile  were  "  1  give  all  my  eftate  con~ 
fifting  in  houfta  &c.  to  truftees  (in  the  will  named)  upon 
truft  for  my  loving  fitters  Ann  and  Dorothy  equally  betwixt 
them  during  their  natural  lives  without  committing  any 
manner  of  watte ;  and  if  either  of  my  faid  fitters  happen  to  * 
die  leaving  ijfut  or  ijfues  of  her  or  their  bodies  lawfully  be- 
gotten or  to  be  begotten,  then  in  truft  for  fuch  iflue  or 
iffues  of  the  mother's  (hare,  or  elfe  in  truft  for  the  furvi. 
vors  or  furvivor  of  them  and  their  refpedive  iflue  or  iflues  ; 
and  if  it  (hall  happen  that  both  my  faid  fitters  (hall  die 
without  ijfue  as  aforefaia\  and  their  iflue  or  iflues  to  die 
without  iflue  or  iflues  lawfully  to  be  begotten,  then  the  (aid 
truftees  to  ftand  and  be  entrufted  to  and  for  my  kinfman 
Mr.  John  Swift  and  the  heirs  mal*  of  his  body  lawfully  be- 
gotten, and  for  want  of  fuch  iflue  then  in  truft  for  my 
godfon  R.  G.  and  the  heirs  male  of  his 'body  lawfully  to 
be  begotten ;  and  for  want  of  fuch  iflue  then  in  truft  for 
the  heirs  male  of  JV.  R,  lawfully  begotten  or  to  be  begot- 
ten $  and  for  want  of  fuch  iflue  then  in  truft  for  my  godfon 

(0)  See  &*>*  ed.  of  P.  Wmu  1  voL  page  756.  note. 
(t)  ramg  7>  8  M»L  153,  \%%i   %  Jtf.  C*f*  Jkr.  184.  fU  %%\  %  Sir. 
1)%\oaATwu  $S. 

R.  Giffori 
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1742.  ^  Gifford  and  his  heirs  for  ever  lawfully  begotten  or  to 
be  begotten  &c."  There  the  limitation,  which  was  to  give 
the  eft  ate- tail  was  in  exprefs  words,  and  fo  does  not  come 
within  the  rule  laid  down  in  the  cafe  of  Popbam  v.  Bam* 
field,  which  I  rely  Vrpon  in  the  preittit  cafe.  -  But  for  the 
realons  already  mentioned  we  {a )  arc  of  opinion  that  by  tte 
words  of  this  devife  John  the  fecond  fon  took  only  an  eftate 
fo/  lift,  and  that  he  did  not  take  an  eftate  tail  either  imme- 
diately or  in  reverfion. 

So  the  letter  of  the  plaintiff  ttiuft  have  die  poftea  (b)." 

(*)  It  does  not  diftinclly  appear  whether  or  not  Mr.  J.  Forttfcut  A*%  who 
was  not  prefcnt  when  this  judgment  was  given,  agreed  with  the  reft  of  the 
Court. 

(b)  Vid.  GoodtuUd.  Croft  v.  fTedkullj  Mkk.  1745.  C.  B.  f+. 


Weunefda^  BrOADBENT  Ogaitlft  WlLKS. 

July  7th. 

Acuftom 

that  «    AN  adion  of  trefpafs   quare  claufutn  fregit  &c.  was 

thWuftom-  brought  by  the  plaintiff*;  and  the  defendant  in  his 

ary tcnal,t "plea,  by  way  of  j unification,  fet  forth  that  the' locus  in  quo 
of  a  manor  was  2  cuftomary  tenement  and  parcel  of  the  manor  of  /w- 
3^COt,n«t^i  and  l^at  'n  Hakon  aforefaid  within  the  faid  manor  there 
undw-the"*  's  an(*  ^rom  l'inc  thereof  the  memory  of  man  is  rot  to  the 
freehold  contrary  there  hath  been  a  certain  cuftom  ufed,  that  when 
lands  of  an(j  as  0ften  as  mc  jor<j  Qf  tne  manor  or  his  tenants  of  the 
^maryUtc*  collieries  or  coalmines  in  Halton  aforefaid  for  the  time  being 
junts,with-  for  all  the  time  aforefaid  hath  or  have  funk  pits  in  the 
in  and  par--  freehold  lands  in  Halton  aforefaid  within  and  parcel  of  the 
manor,  he  **id  manor  f°r  tne  working  of  the  faid  collieries  there  to  get 
may  fink  coals  coming  and  arifing  from  thence,  the  lord  of  ihe  faid 
pits  intuofe  manor  and  his  tenants  of  the  collieries  or  coal  mines  in  Hd- 
lhcdc'SsgCt  ton  ■f^fcid  for  the  time  being  for  all  the  time  aforHa.d  to 
Ac,  may  lay  finking  pits  in  the  faid  freehold  lands  in  Halton  aforefaid 
the  con  -  within  and  parcel  of  the  faid  manor  for,  the  working  of  the 
udTthe*    co'^eries  the*e  to  get  coals  coming  and  arifing  from  thence 

.  earth  and  . 

rubbifli  &c.  on  the  land  near  u  Jutk  pHs,  fuch  lands  being  cuftomary  tenements  ana 
parcel  ot  the  manor,  there  to  lemaiit  and  continue  (not  faying  how  long,  01  for  a  conve- 
nient time,)  may  lay  and  continue  wood  there  for  the  ncceflary  ule  of  the  pits,  may 
takeaway  in  carts  :and  waggons  part  (not  laying  how  much,  of  the  coals,  and  burn  ana 
make  into cmders  the  ether  parts  there  at  ojs  will  and  pleafure,"  is  a  bad  cuiioiu*  * 
being  uncertain  and  unreafcnable.  . 

Judgment  entered  up  for  the  plaintiff  in  trefpafs,  notwithftanding  a  verdict  for  tn 
defcndantonaPle.ofj«ftifieatioD,thepl«b«ngbadintiw.  ^ 
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have  ufed  and  been  accuftomcd  to  throw  caft  and  place  with  1742. 
(hovels  fpades  pickaxes  and  corves  the  earth  clay  ft  ones  flates  < 
coals  flack  and  other  rubblfh  coming  therefrom  together  in 
heaps  on  the  land  near  tofuckpitsy  fuch  land  being  cuftomary 
tenement  and  parcel  of  the  manor  afore&id,  there  to  remain 
and  continue^  and  to  caft  lay  place  and  continue  wood  there 
for  the  neceffary  ufe  of  the  faid  pits,  and  to  take  and  carry 
away  from  thence  with  carts  waggons  and  other  carriages 
part  of  the  faid  coals  fo  laid  and  placed  there,  and  to  burn 
and  make  into  cinders  there  other  part  of  the  faid  coals  fo 
laid  and  placed  there  at  his  and  their  will  and  pleafure;  and 
fo  goes  on  to  juftify  under  the  cuftom. 

There  was  a  verdict  for  the  defendant  at  the  laft  York/hire 
affizts. 

It  was  moved  in  the  laft  term  by  Prime  King's  Serjfc, 
Belfield  Serjt.,  and  Agar  Serjt.,  to  arreft  the  judgment;  a 
rule  nifi  was  made,  and  afterwards,  May  24th,  IViUes  King's 
Serjt.  and  Bootle  Serjr,  (hewed  caufe  againft  the  rule*  It 
appearing  to  be  a  cafe  of  fome  difficulty,  we  took  time  to 
confider  of  it  until  this  term* 

And  now  I  delivered  the  judgment  of  the  Court  (abfent 
Mr.  J.  Forte/cue  A.)  as  follows. 

This  is  iri  arreft  of  judgment;  and  the  ohjedton  was  th# 
the  cuftom  inftfted  on  by  the  defendant  was  in  point  of  law 
no  good  cuftom, 

1  ft,  Becaufe  it  is  uncertain ;  and 

2dly,'  Becaufe  it  is  an  unreafonable  one ; 

And  we  are  all  of  opinion  with  the  plaintiff  upon  both 
points. 

Firft;  That  every  cuftom  muft  be  certain  is  laid  down  as 
a  rule  in  all  the  books,  which  treat  of  cuftoms.  It  is  faid 
of  a  cuftom,  as  by  way  of  definition,  that  confuetudo  ex 
ctrti  et  rationabili  caufa  privat  communem  legem.  Davis's 
•Rep.  32.  And  it  muft  be  certain  for  two  plain  r^afons; 
id,  becaufe  if  it  be  not  certain,  it  cannot  be  proved  to  have 
been  time  out  of  mind ;  for  how  can  any  thing  be  faid  to 
have  b  en  time  out  of  mind  when  it  is  not  certain  what  it 
is?  2dly,  It  muft  be  certain  becaufe  every  cuftom  pre«fup~ 
pofes  a  grant;  and  if  a  grant  be  not  certain,  it  is  void.  This 
is  a  rule  fo  well  eftabhihed  that  I  lhall  cite  but  very  hw 

authorities 
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174.2.    authorities  tofupportit.    It  was  fo  holdcn  in  Davii 's  Ref* 

*    33*  35- »  l  &°L  ^in*  5^5*  *•  2  &*?•  ^r-  2^4*  (D)>//.  *• 
and  265.  (D),  /A  2.  (a). 

If  every  uncertain  cuftom  be  void,  this  cannot  be  good, 
for  nothing  can  be  more  uncertain.  The  word  u  near  (£)" 
is  not  intelligible :  but,  to  make  it  certain  and  intelligible,  it 
fhould  be  "  neareft"  or  f(  adjoining."  Supposing  many  lands 
and  of  different  perfons  lay  within  a  fmaU  diftance,  fome  ten 

Jards  offhand  fome  twenty  &c;  which  of  thefe  lands  muft 
e  faid  to  be  near  within  the  meaning  of  this  cuftom  I  The 
cuftom,  that  is  laid,  is  to  take  and  carry  away  part  of  the 
coals  placed  there,  and  to  burn  and  make  into  cinders  the 
other  parts  thereof,  not  faying  what  part,  nor  bow  long  it  is 
to  lie  there.  So  in  this  refpeA  the  cuftom  is  ltkewifc 
quite  uncertain. 

Secondly ;  All  cuftoms  muft  be  reafonable  (c)y  otherwife 
they  are  void,  as  is  exprefsly  held  in  Davis's  Rep.  32.  a.  33. 
b.  35.  a. ;  I  Leon.  1 1 ;  2  Rot.  Abr*  266  ;  Co.  Lit.  59.  b.  62. 
a.  140.  a.  1  and  in  59.  a.  an  inftance  is  put  of  fuch  an 
unreasonable  and  void  cuftom. 

(*)  A  cuftom  for /Mr  and  indigent  kmfMdtrt  living  in  A  to  cut  and  cany 
away  rotten  boughs  and  branches  in  a  chace  in  A  it  bad,  the  defcription  of 
ppcr  koujekoideri  being  too  uncertain.  Selby  ▼.  Rekn/on9  */>.&£.  75S.  But 
a  preicr.ption  to  take  three  Wvukefer  huflicls  of  barley  out  of  and  tor  every 
ihip's  cargo  of  barley  brought  upon/  a  quay  to  be  exported  in  any  fhip  is 
Sufficiently  certain ;  for  the  word  "  cargo'*  is  a  mercantile  term,  and  intelli- 
gible when  referred  to  a  (hip.  a  Sir  iaaS ;  1  PPUJ  91.  See  the  ohfervatkn 
of  the  learned  editor  (o&  ed.)  of  Sir  J.  Strs»ge't  Reports  on  the  accuracy  of 
the  printed  report  of  that  cafe. 

(6)  But  in  Bennington  v.  7fylert  a  Lar/o.  1517,  A  prescription  for  fo  much 
money  lor  fetting  up  a  nail  in  a  lair,  and  for  ground  near  ihe  ftal),  and  oc- 
cupied with  it,  was  holdcn  to  be  fufficiently  certain,  becaufc  it  may  be  afcer- 
Cained  by  the  ufage  of  the  fair. 

(c)  A  cuftom,  "  tlut  when  a  tenant  took  a  farm  in  which  there  was  any 
open  field,  more  or  left,  for  an  uncertain  term,  it  was  considered  as  a  holding 
from  three  years  to  three  years,"  was  holden  to  be  unreasonable  and  void,  be- 
caufc one  rood  might  determine  the  tenure  of  100  acres  indofed.  Roe  d.  Brtt 
v.  Leet,  *  BL  Rep.  11 71.*— So  a  cuftom  in  a  parifh  *'  that  every  parifluoner 
may  bory  his  dead  relations  in  the  church-yard  as  near  as  poffible  to  their 
anceftors"  was  ruled  to  be  unreafonable  and  bad.  Fryer  v.  Joknjm,  a  Wdf. 
a 8  —-But  it  is  a  reafonable  and  good  cuftom  that  tenants  whether  by  parol  or 
deed  (hall  have  the  away -going  crop  after  the  expiration  of  their  term,  it  be- 
ing for  the  benefit  and  encouragement  ot  'agncolture.  Wigglejwrtk  v.  ZW/f- 
y«0,  Domgi.  101.  So  alfo  a  cuftom,  that  the  tenant  may  leave  his  away-going 
crop  in  the  bams  fee  of  the  farm  for  a  certain  tone  after  the  expiration  of 
his  leafe  and  his  quitting  tie  eftate,  is  good.  Beavan  v.  Delthy,  1  B.  BL 
Rep.  5  Sec  the  cafe  of  Bell  v.  Warded  fip^  sot.  and  the  cafes  there  re* 
tared  to.  <  A    t 

And 
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And  certainly  no  cuftom  can  be  more  unreafonable  than 
the  prefent.  It  may  deprive  the  tenant  of  the  whole  profits 
of  the  land;  for  the  lord  or  his  tenants  may  dig  coal-pits 
when  and  as  often  as 'they  pleaft,  and  may  in  fuchcafe  lay 
their  <poals  &c.  on  any  part  of  the  tenant's  land,  if  near  to 
fuch  coal-pits,  at  what  time  of  the  year  thev  pleafe,  and  may 
let  them  lie  there  as  long  as  they  pleafe;  for  the  cuftom,  as 
it  is  laid,  does  not  fay  at  convenient  timesj  nor  till  they  can 
he  conveniently  removed  \  nor  does  it  lay  that  they  may  be  laid 
there  for  the  necejfary  ufe  or  enjoyment  of  the  pits*  So 
they  may  be  laid  on  the  tenant's  land  and  continue  there  for 
ever,  though  it  may  he  more  convenient  for  the  lord  to 
bring  them  on  his  own  land,  which  is  abfurd  and  'unreafon- 
able. 
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The  objection  that  this  cuftom  is  only  beneficial  to  the 
lord  (a),  and  greatly  prejudicial  to  the  tenants,  is,  we  think* 
of  no  weight ;  for  it  might  have  a  reafonable  commencement 
notwithstanding,  for  the  lord  .might  take  lefs  for  the  land  on 
the  account  of  this  di  fad  vantage  to  his  tenant.  But  the 
true  objections  to  this  cuftom  are,  that  it  is  uncertain  and 
likewife  unreafonable,  as  it  may  deprive  the  tenant  of  the 
whole  benefit  of  the  land,. and  it  cannot  be  prefumed  that 
the  tenant  at  firft  would  come  into  fuch  an  agreement. 

The  cafes  that  were  cited  for  the  defendant  were  I  Leon* 
266;  8  Go.  126;  2  Buljlr.  195;  3  Lev.  j6a  But  none  of 
thefo  cafes  are  at  all  line  the  preient,  except  the  cafe  in  I 
Leonard^  which  comes  the  neareft  to  it.  Bu,t  that  is  different 
from  it  in  this  refperf,  that  the  cuftom  there  waj  certain ; 
and  though  it  was  not  a  very  reafonable .  one,  it  was  not  fo 
unreafonable  but  that  it  mi^ht  have  had  a  reafonable  com- 
mencement. 

As  to  what  was  (aid  that  this  defed  was  aided  by  the  ver- 
di&,  for  that  the  jury,  having  found  for  the  defendant,  have 
found  that  there  was  fuch  a  cuftom,  we  think  that  this  will 
not  be  fo ;  for  if  the  cuftom  be  in  point  of  law  a  void  cuf- 

(«)  See  Batifm  v.  Gntn,  5  D.  Of  B.  411 ;  CUrkfin  ▼.  Woodh*Jt>  At  1$ 
G*  3.  B.  M.  if.  41 1 1  *•  m\  and  Foikard't.  Htmmttt,  Sitting*  after  M.  if 
&$.  3.  C.  B.  ib*  417.  s.  «. 


-  m 


torn, 
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174*.    torn,  the  finding  of  the  jury  will  not  help  k,  as  has  beende* 
\— ~j-^/  tennined  in  feveral  cafes.  1 

BftOAft. 

•■"J*         We  arc  therefore  of  opinion  that  judgment  muft  be  arrdU 
wfimt.    c*>  an<*  ^C  fle-for  thatpurpofe  made  abfolute," 


The  eounfel  for  the  plaintiff,  having  miftaken  the  form  of 
their  rul?,  afterwards  obtained  another  rule  calling  on  the  de- 
fendant to  (hew  caufe  why  judgment  (hoqld  not  be  entered  for 
the  plaintiff,  notwithstanding  the  verdiS  for  the  defendant; 
on  the  authority  of  Salt.  173.  J§n$s  v.  Bodenbam\  Cartb. 
319.  Philips  v.  Bury,  Staple  v.  Heydon,  6  Mod  1  ;  2  RcL 
Abr.  98,  09  Pin.  Abr.  title  *  Judgment"  and  Craven  v. 
Hanley  (a)>  C.  B.  j  which  rule  was  oppofed  uuhe  following 
term. 

«  Saturday,  Nov.  13th,  #7&*  Serjt.  *nd  £«*&  Serjt. 
(hewed  caufe  for  the  defendant  why  judgment  (bould  not  be 
entered  for  the  plaintiff. 

Thcv  admitted  the  cafes  cited  by  the  plaintiff's  eounfel, 
but  endeavoured  to  diftingutth  this  cafe  from  them,  becaufe 
they  faid  that  in  them  there  was  but  one  count  and  one  iflue, 
whereas  in  the  prefent  cafe  there  were  Iwo  counts,  and  the 
defendant  had  pleaded  not  guilty  to  all  the  trefpafs  in  the  fe- 
concj  count  and  to  the  force  and  arms  in  the  firft.  count,  and 
thac  iflue  was  found  for  him.  They  infifted  therefore  .that 
as  the  whole  verdift  could  not  be  fet  aflde,  there  could  not  be 
judgment  for  the  plaintiff,  but  rhat  there  muft  be  a  venire 
facias  de  novo;  and  fpr  this  purpofe  they  cited  1  RoL  Abu 
801,  802;  2  RoL  Abr.  722.  pi  19,  20.,  and  fome. other 
cafes. 

But  the  cafes  cited  only  prove  that  where  feveral  iflues 
were  joined  and  the  jury  did  not  find  a  verdift  upon  all  of 
them,  or  where  they  found' a  fpecial  verdid  on  one  of  then) 
which  afterwards  proved  to  be  defective,  or  where  in  the  cafe 
of  a  demurrer  to  part  and  an  iflue  joined  as  to  the  reft  and  a 
venire  awarded  to  inquire  of  damages  on  the  demurrer  as 
well  as  to  try  the  iflue  the  jury  did  not  inquire  of  the  damages 

|(4)  Bonus  155.    Cm.  Rip.  54S, 
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en  the  demurrer,  in  all  thefe  cafes  there  muft  be  a  venire  facU    1742. 
as  de  novo;  and  that  in  the  laft  cafe  it  coukl  not  be  helped  by  ^^-f-^s 
a  writ  of  inquiry,  for  the  jury  muft  purfue  their  authority  and  b*oad- 
try  every  thing  that  they  are  direded  to  try,  otberWife  their     ■*«* 
verdid  is  defective  and  there  is  no  other  remedy  but  a  venire  J?**?* 
facias  de  novo  (<?).     But  the  prefentcafe  is  very  different; 
for  here  the  jury  have  found  a  Verdift  on  both  iffues,  and  there 
is  no  default  in  them ;  and  therefore  there  is  no  difference  be- 
tween this  and  the  cafes  cited  for  the  plaintiff,  only  the  judg- 
ment muft  be  entered  in  a  different  manner,  that  is,  judg- 
ment for  the  defendant  on  the  iffue  that  is  found  for  him,  and 
an  interlocutory  judgment  for  the  plaintiff  as  to  the  other. 

This  gave  us  an  occafton  to  inquire  how  the  judgment* 
are  entered  in  thefe  cafes,  and  how  the  judgments  ought  to 
be  entered  in  the  prefent  cafe ;  We  therefore  enlarged  the 
rule,  that  precedents  might  be  laid  before  us,  and  that  the, 
poftea  might  be  b  ought  info  court  before  we  directed  how 
the-judgtnent  (hotrid  be  entered; 

It  was  faid  by  the  officers  that  in  the  cafe  of  Crown  v. 
Henlty  the  judgment  was  entered  up  frithou*  taking  any  no- 
tice of  the  vcrdi&,  as  upon  the  defendant's  confeffing  the 
trefpafs,  which  We  thought  very  wrong,  and  therefore  order- 
ed that  matter  to  be  inquired  into,  that  if  it  were  fo  and  the 
judgment  not  actually  entered  on  record  we  might  rectify  it, 
Which  otherwife  we  could  not  do  after  the  term  in  which  the 
judgment  was  pronounced. 

Two  precedents  were  cited  of  the  entries  of  tSefe  forts  of  - 
judgments;  a  Rol  Abr.  99  (b) ;  and  Carthew  372.  (c)>  the. 
Cifc  of  yorus  v.  'Bodinnery  die  laft  of  which  fecms  to  be  ex- 
actly copied  from  the  other;  and  i'i  both  of  them  the  tffiie 
and  verdict  are  entered  ;  and  then  the  record  goes  on  and  fays 
that  becaufe  it  appears  to  the  Court  that  the  matter  pleaded 
by  the  defendant  by  way  of  juftification  is  not  a  good  defence, 

.  '*)  See  the  caf-s  on  this  head  collcaed  in  1  D  if  E  5*8.  n.  *.,  and  in* 

k,  1  Rol  Abr  9*,  D:pi  1. 

(c)  C*mb  j7yj  Salk.  173  j  x  Lord  Rsym.ijQ;  and  torn.  8.  S.C.  See 
•ifo  Mrome  v.  A*r,  %  Str.  873. 

-and 
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1742.    and  as  he  hath  confefled  the  matters  alleged  in  the  declaration, 
therefore  it  is  adjudged  that  the  replication  iflue  and  verdift 
(hall  be  all  fet  aiide  and  annulled,  and  then  an  interlocutory 
judgment  is  given  as  upon  the  confeffion  of  the  defendant, 
,    and  an  inquiry  of  damages  is  awarded. 

At  fir  ft  I  thought  this  a  very  good  method  of  entering  up 
judgment  in  this  cafe,  but  upon  confideration  I  thought  it 
would  be  better  to  enter  it  up  in  this  manner,  after  fetting 
forth  the  replication  iflue  and  verdict,  and  the  opinion  of  the 
Court  on  the  plea,  that  mtwithftanding  fucb  verdifl  j  udgment 
Jhoyld  be  for  the  plaintiff,  becaufe  by  this  mode  o\  *ntry  force 
difficulties  would  be  avoided  which  might  arife  in  the  prefcnt 
cafe  where  the  verdict  was  not  to  be  fet  afide  in  toto. 
,  And  my  Brother  Burnett  faid  there  were  feveral  entries  in 
Town/end's  Judgments^  title  "  Prohibition  (a),"  in  this  man* 
ner. 

<  In  order  therefore  that  we  might  fettle  a  right  entry  in  the 
prefcnt  cafe,  we  enlarged  the  rule  till  Monday  the  22d  of 
November" 

§ 

The  following  note  occurs  on  a  fubfequent  day  in  the  fame 
term. 

.  "  It  appeared  that  no  Judgment  had  ever  been  entered  up 
in  the  cafe  of  Craven  v.  Henley,  one  or  both  of  the  parties  be- 
ing dead.  And  in  the  pi  thru  cafe  we  ordered  the  pleadings 
verdid  and  iflue  to  beentered  up,  and  then  to  enter  up  judg- 
ment (b)  on  the  firft  iflue  for  the  plaintiff,  notwithftanding 
the  verdid  (c)  by  reafon  th?t  the  defendant  had  by  his  plea 
confefled  the  trefpafs,  and  had  not  inhfted  on  any  legal  juftifi- 
cation.  But  we  left  it  to  the  plaintiff  to  enter  up  judgment 
for  the  defendant  on  the  fecond  iflue  either  now  or  atter  the 
Writ  of  inquiry  executed,  as  he  fhould  be  advifcd." 


(*)  Vid.  Tcvmf.  Judgm.  170,  174. 

\b)  The  judgment  in  this  cafe  was  affirmed  in  B.  R.  on  error,  *  Str* 
ll«4  j  and  1  H^ilj.  63  S.  C. 

(r)  B*m*i  a66  S  C— See  alfo  Kirk  v.  Nimll,  1  D.&  E.  113  «cc. ;  where 
the  fame  rule  was  made.  But  in  Sclby  v.  Rrihifo*,  »£.&£.  559.  where  the 
defendant,  in  an  action  of  trefpafe,  had  juilincd  under  acuftom  which  was 
bad  in  point  of  law ,  a  diffei  ent  courfe  was  purfucd  ;  the  verdic?  found  for  the 
defendant,  eftabliJhing  the  culiom,  was  let  aiide,  and  judgment  entered  for 
the  plaintiff  on  that  ifiui  —But  in  thefc  calcs  the  plaintiff  is  not  •U°Jv*d  *"/ 
softs  upon  the  ifloc  found  for  the  defendant.    Kirk  v.  JNnriU,  iD*&&  ***» 
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die 

rice  *74*. 

Fisher  againjl  Kitchinoman.  m.i6Gco. 

Thurfday, 
lf^  '  N»v.  iitn- 

m:  u  A  RULE  nifi  (a)  had  been  made  for  a  new  trial  in  a  fpe-  Thcnlfl 
fc-    **»  cial  aftion  on  the  cafe,  which  had  been  tried  at  the  laft  ?rl?*S*corf 
□  a ::  Tori  affixes  before  my  Brother  Burnett  '   ^SSaSd 

'K-  are  evidence 

r.  -*     The  objection  was  that  he  had  allowed  a  poftea  to  be  given  toprovethat 
p  in  evidence  for  the  plaintiff,  which  he  ought  not  to  have  done.  ^""Jd 

The  cafe,  as  he  ftated  it,  was  thus.     It  was  a  fpecial  action  but  not  to 
in?  on  the  cafe  for  the  fifth  part  of  the,expence  of  a  fuit,  to  which  prove  thata 
ss  the  defendant  had  agreed  to  contribute  in  that  proportion.  JJ-JJ^f  WM 

The  defendant  pleaded  the  general  iflue,  non  afiumpfit.  The  Barnes  449. 
"-  agreement  was  laid  and  proved,  which  recited  that  an  action  7  Mod  4  51. 
£    was  brought  and  a  declaration  delivered ;  and  then  the  decla-  £*•  **'  s* 

ration  goes  on  and  (ays  (inter  alia)  that  fuch  proceedings  were 

tad  io  the  caufe  that  it  came  on  to  be  tried  on  an  iflue  joined 
:  before  Mr.   J.  Parker  on  fuch  a  day  at  the  ?ffizef  for  lori- 

Jhirtj  held  on  fuch  a  day;  and  that  a  juror  was  withdrawn, 
; :  and  the  caufe  referred  by  rule  of  court,  and  an  award  made. 
^  It  was  admitted  that  the  only  evidence  that  was  produced  of 
;  the  caufe  being  brought  to  a  trial  on  an  iflue  joined,  and  of  a 
:   juror's  being  withdrawn,  and  a  rule  of  reference  entered  into, 

Was  the  record  of  nifi  prius  and  the  poftea  indorfed  upon  it. 

^  And  the  fingle  queftion  is  whether  the  record  of  nifi  prius 
;  with  the  poftea  ind  >rfed  was  proper  evidence  of  thefe  la£rs. 
l':    The  record  of  nifi  prius* and  poftea  were  produced  by  the  af- 

fociate  of  that  circuit,  wno  -fwore  that  they  had  been  in  his' 

cuftody  ever  fince  the  trial. 

Several  cafes  were  cited  on  both  fides  to  fliew  that  pofteas 
*ere  and  were  not  evidence.     But 

We  were  of  opinion  that  no  general   rule  could  be  laid 

down  in  relation  to  this  point;  but  that  they  were  or  were 

I    4°t  evidence  according  to  the  niure  of  the  thing  which  they 

I    w*rc  produced  to  prove.    If  tney  were  produced  only  to 

(«)  On  the  application  of  Ag*r  Serjt.  and  Drtfer  Serjt. 

prove 
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1742.    prove  that  a  caufe  was  brought  on  to  a  trial,  as  in  the  pre- 
»      w      *  fent  cafe,  or  that  fuch  a  caufe  was  a&ually  tried,   we  were  of 
Fish  it    opinion  that  the  record  of  nifi  prius  and  poftea  were  good 
*g**fl     and  proper  evidence  (0).     But  if  it  were  neceflary  that  a  ver- 
KlT~_    did  (hould  be  given  in  evidence,  we  were  of  opinion  that  they 
m^~    were  not  fufEcient  evidence ;  but  that  the  poftea  ought  to  be 
returned  and  the  verdid  entered  on  record  and  judgment  en* 
tered  upon  it  (£)  :  and  then  a  copy  of  the  record  would  be 
proper  evidence.     For  otherwife  it  would  not  appear  but 
that  the  verdid  might  be  fet  aiide,   or  judgment  arretted. 
The  only  doubt  that  ftuck  with  me  was  whether  the  affociate 
was  the  proper  perfbn  to  produce  the  poftea  in  evidence ;  be* 
caufe  by  feveral  rules  of  court  it  ought  to  be  returned  into 
court  to  the  proper  officer  within  the  four  firft  days  of  next 
term.     But  the  prothonotaries  taforming  us  that  fcarcely  one 
poftea  in  an  hundred  is  fo  returned,  and  hardly  ever  when  a 
juror  is  withdrawn,  I  thought  that  this  objedion  was  not  of 
Sufficient  weight  to  fet  aiide  the  verdid.     And  therefore 

My  Brother  Parker  and  I  were  both  of  opinion  that  my 
Brother  Burnttt  did  right  in  admitting  this  evidence,  and  we 
tjifcharged  the  rule  for  fctring  aiide  the  verdid  (c)" 

ft)  The  fame  point  had  been  before  rated  by  Lord  Chief  Juftice  Pr#t  atthe 
Jhrrre aflizes,  5  Geo.  1.  in  Pittm  y  Walter \  1  &tr,  161  3  and  by  Lord  Chief 
Juftice  Rayimmd  at  the  tondom  Sitt.  M  14  Geo.  a.  R.  v.  Let,  Bull.  if.  P» 
943 ;  and  afterwards  in  R  v.  Mmms,  Sittings  at  fPcflmmfier  after  7>.  ao  Geu 
a.  J* 

(b)  But  this  rule  doe*  opt  hold  in  the  cafe  of  a  verdict  on  an  iAue  directed 
out  of  Chancery ,  btcauie  it  is  not  ufual  to  enter  up  judgment  m  fuch  a  cafet 
the  decree  of  die  Court  of  Chancery  is  proof  that  the  verdict  is  in  iorce. 
Afrntpm trie  v.  ClMrk*\  at  the  Delegates,  1745,  Mm  I  N.  P  934 
I  {c)  Afterwards  a  motion  was  made  to  aired  the  judgment  in  this  curie.;  and 
recording  to  Bona  284  judgment  was  arretted  in  Baft.  16  Geo.  a* 
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1742. 

Goodright    on   the  demifc   of   John    Good-M-i6G. ». 
xiDGEagainft  Elizabeth  Goodridge.        wednefday, 

6    '     '  Nov.  17th. 

JL  HE  opinion  of  the  Court  was  delivered,  as  follows,  by     The  devi- 

for,  having 

ZPliUsj  Lord  Chief   Juftice.     u  This  comes  on  before  the  jj^se  to  Jfj$ 
Coifrt  on  a  cafe  (a)  that  was  made  before  my  Brother  Abney  wife  for  life, 

at  Exeter  at  the  aflizes  held  for  the  county  of  Devon  20th  of  addef  *}xc[e. 

7/     ,„,.  *  words  m  his 

"9  J/4I-  will,  "if 

my  fon  R. 
The  cafe  is  in  fhort  this.     John  Goodridge  being  feifed  in  (the  c,deft) 
fee  of  the  premifes  in  queftion,  and  having  twofons  Richard dfePw1thoiit 
and  John,,  made  his  will  9th  of  Augujl   1733;    and  having  heirs,  then 
given  ail  his  lands  to  his  wife  Joan  for  her  lite,  except  one  my  fon  J. 
field  which  he  devifed  to  her  in  fee,  and  after  having  given  fe-  ^\^S' 
vera!  pecuniary  legacies  to  his  children,  ufed  thefe  words   on  held  that 
which  the  queftion  depends  \  w  and  my  will  is  that  if  my  fon  R-  tookon- 
Richard&o  happen  to  die  without  heirs,  then  my  fon  John  J^f"^"" 
fhall    enjoy  my  lands."     The  devifor  is  3ead.     Joan  is  alfothaton  his 
dead.     After  her  death  Richard  enjoyed  the  lands,  and  died  death  with- 
without  iflueon  thc    14th  of  February  1740,    and  without  ^^out 
having  levied  any  fine  or  fuffered  any  recovery,  devifed  the  having ievi- 
premifes  by  his  will  to  his  wife  the  defendant  Elizabeth  and  ed  a  fine  or 
her  heirs.     John  the  fecond  fon  is  the  leflbr  of  the  plaintiff.  £^J£d  a 
Many  other  tilings  and  other  parts  of  thc  will  were  ftatcd  in  J^wentSed 
the  cafe:  but  they  are  altogether  immaterial  to  the  point  in  to  recover 
queftion,  which  is  fimply  this,  from  the  de- 

7  Mod.  453. 

Whether  Richard  the  eldeft  fon,  con  fide  ring  the  words  ofo&ed.  s. 
his  father's  will,  were  tenant  in  tail  or  tenant  in  fee:    if  fie  C. 
were  only  tenant  in  tail,  his  brorher,  the  leflbr  of  the  plain- 
tiff, is  undoubtedly  entitled  to  recover;    if  he  were  feifed  in 
fee,  the  right  is  as  plainly  in  the  defendant,  his  devifee. 

This  queftion  will  depend  upon  thefe  two  points, 
1  ft,    What  conftru&ion  is  to   be  put   upon  the    word 
u  heirs"  in  the  will ; 

(m)  Which  waa  argved  00  Tuefiity  November  the  9th  174*  by  Skinner  King's 
Serjeant  for  the  plaintiff  and  Beljield  Serjeant  for  thc  defendant. 

B  b  2dly, 
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2^1  v,  If  it  is  to  be  taken  to  fignify  the  heirs  if  the  body  of 
Richard^  then  whether  or  no  it  wiU  turn  his  citaie  in  ice 
into  an  eftate-tail,  con  fide  ring  that  no  ex  pre  fs  eft  ale  is  devif- 
ed  to  him  before. 

If  the  firft  queftion  be  again  ft  the  plunrifF,  the  fecond  will 
never  arife  ;  for  if  the  words  u  heirs  of  Richard"  be  uken 
in  their  general' fignification,  he  had  certainly  an  eftate  in 
fee ;  and  then  the  remainder  over  limited  generally  to  John 
is  undoubtedly  void,  for  an  eftate  cannot  be  limited  over  af- 
ter an  abfolute  fee  either  by  way  of  remainder  or  by  way  of 
executory*  devife. 

But  the  words  tt  heirs  of  Richard"  in  the  prefent  will 
m uft  be  taken  to  mean  heirs  of  his  body ;  for  Richard  could 
not  die  without  heirs,  if  his  brother  John  were  living.  And 
this  rule  of  conftrudion,  which  is  founded  on  good  reafon, 
has  been  fettled  in. a  multitude  of  cafes  f<?),  and  feemed  not 
to  be  much  controverted  by  the  counfel  tor  the  defendant  in 
the  prefent  cafe.  There  is  no  cafe  that  I  know  of,  in  which 
it  was  ever  doubted,  except  the  cafe  of  Hearn  v.  Alleny  Cro. 
Car.  57,  and  there  were  two  very  great  Judges,  Yetverton  and 
Croke^  againft  the  other  three.  But  ever  fince  that  time  the 
cads  have  been  all  uniform  and  agreeable  to  the  reafon  of  the 
thing.  It  is  fo  exprefsly  determined  in  the  cafe  of  Webb  v. 
Hearings  Cro.  Jac.  415;  m  the  cafe  of  Chadock  v.  Cowley <> 
Cro.  Jac.  695  ;  in  the  cafe  of  Parker  v.  1.  hacker ^  3  Lev.  70 ; 
in  the  cafe  of  Blaxton  v.  Stoney  3  Mod.  123;  and  in  the  cafe 
of  Nottingham  v.  Jennings  (b\  Tr.  12  W.  3.  B.  Rn  in  which 
all  the  former  cafes  were  confidered  and  agreed  to  be  law. 
It  would  have  been  otherwife  indeed  if  the  fecond  limitation 
had  been  to  a  ftranger,  becaufe  then  the  ttftator's  intent  had 
not  been  apparent,  but  he  might  intend  to  limit  a  fee  after  a 
fee,  which  cannot  be  by  the  ruljs  of  law.  And  this  diftinc- 
tion  is  fettled  in  the  cafe  of  Crumble  v.  Jones  (c ),  HiL  J  An. 
B.  R.*  according  to  the  cafe  in  Dyer  33,  and  feveral  old  cafes 
in  the  Year  Books. 

Secondly ;    I   (hall   therefore,    in  considering  the  fecond 

(*)  See  Prrften  d.  Eagle*.   Furmctl,  f*p.  164.  and  the  cafes  there  referred 
CO ;  and  Ginger  d.  White  v.  fVh\te%  /up.  348. 

(b)  Cited  in  Prefton  d.  E*gle  r.  Futintl,  Jup.  166.  note  (rf). 
(0  &tp.  167.  note  (*). 

point, 


KI»GX, 
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point,  take    it  for    granted  that  the  word  u  heirs"  means    1742. 
"  heirs  of  the  body  of  Rithara\"  and  then  the  claufe  will  \^^j 
iun  thus;    "  it  my  fon  Richard  do  happen  to  die  without     Gooo- 
heirs   of  his  body,    my  fon  John   (hall    enjoy  my  lands'*;     II8HT 
which  isvthe  fame  thing  as  if  he  had  faid  "  I  give  my  lands  to  deJ^0OE*" 
my  fon  John  if  my  fon  Richard  die  without  heirs  of  his  bo*     at*i*Jt 
d\",  in  which  cafe  there  could  have  been  no  doubt  but  that   Good- 
Richard  hdd  been  only  tenant  in  tail. 

Rut  a  diftin&ion  was  endeavoured  to  be  made  by  the  coun* 
fel  for  the  defendant,  where  theie  is  an  exprefs  devife  to  the 
cldeit  fon  and  his  heirs  in  the  former  part  of  the  will,  and 
where  there  is  no  fuch  devife,  for  in  that  cafe  it  was  faid 
that  the  e.djft  fon  took  a  fee-fimple  by  defcent  which  could 
not  be  altered  or  re  ft  rained  by  implication,  and  that  as  he 
claims  nothing  by  the  will  he  ought  not  to  be  affected  by 
any  part  of  it. 

But  this  difti notion  has  no  foundation  either  in  reafon  or 
hw.  In  reafon  it  has  none ;  for  as  every  tenant  in  fee-fim- 
ple has  power  to  difpofe  of  his  eftate  as  he  pleafes,  and  the 
heir  has  no  right  but  what  is  controllable  by  his  anceftor, 
fo  the  only  queftion  is  what  the  teftator  intended ;  and  it  is 
abfurd  to  fay  that  it  is  more  plain  that  he  intended  that  his 
heirs  (hould  have  a  fee-fimple  when  he  has  given  him  no 
fuch  eftate  by  his  will  than  when  he  has  exprefsly  devifed  it 
to  him  and  his  heirs*  Befidcs  it  is  admitted  that  when  a  man 
devifes  his  eftate  to  his  heir  in  fee  fuch  devife  is  void,  and  he 
will  take  by  defcent  and  not  under  the  will,  as  has  been  de- 
termined in  a  multitude  of  cafes.  And  it  is  ftrange  to  fay 
that  a  devife  in  a  will  which  is  abfolutcly  void  fhall  make  any 
alteration  in  the  conftru&ion. 

Nor  has  the  diftindionany  foundation  in  law;  nor  do  the 
cafes,  that  were  cited  to  fupport  it,'  prove  anv  fuch  thing. 
Alt  ham*  %  cafe,  which  was  cited  out  of  8  Co.  148.,  has  no  re- 
lation to  it;  only  it  happens  to  be  faid  in  general  in  that  cafe 
that  fortior  eft  difpofltio  legis  quam  hominis,  a  maxim  which 
is  very  true  in  many  inftances,  but  it  is  in  nowife  applicable 
to  the  prefent  cafe. 

In  Clache's  cafe  reported  in  Dyer  330.  b.  it  is  only  deter- 
mined that  an  heir  at  law  fhall  not  be  difinherited  by  a  Doffi- 
Bb2  \]t 
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174.2.     ble  implication  ;  for  in  that  cafe  the  mod  probable  i m plica ti- 
>__  i  on  was  in  favour  of  the  heir.     But  in  the  preTeut  cJe  there 

Good-     *s  not  on'y  a  P°^ble  or  a  probable  implication,  but  it  niani- 
•  igat     feftly  appears  to  be  the  intent  of  the  teftator  .that  his  heir 
aem.GooD-  fcould  only  have  an  eftate-tail;    fo  very  mani  feftly  that  I 
*i*kfi     think  it  might  be  called  a  neceflary  implication,  which  even 
Good-     Faughan  in  the  cafe  of   Gardener  v.  Sheldon^  Vaug*   259. 
noes,    (which  was  cited  as  an  authority  for  the  defendant^  admits  is 
Sufficient  todifinherit  an  heir;  and  he  goes  farther  (a)  in  fa- 
vour of  an  heir  than  ever  any  perfon  did   before ;    and  this 
cafe,  as  I  (hall  {hew  prefently,  is  fo  far  from  being  an  autho- 
rity for  the  defendant  that  it  is  an  exprefs  authority  againft 
him. 

The  cafe  of  Ham/worth  v.  Pretty^  Moor  644,  is  not  a  ve-* 
ry  intelligible  cafe,'  and  it  is  no  authority  in  favour  of  the  de- 
fendant, or  in  favour  of  this  diftin&ion ;  for  there  was  an 
exprefs  devife  to  the  eldeft  fon  and  his  heirs,  and  It  was  there 
holden  that  a  devife  to  the  three  younger  children  was  a  good 
devife,  if  the  heir  did  not  perform  a  condition ;  though  it  was 
holden  that  the  heir  took  by  defcent>  and  that  the  condition 
did  net  affed  his  eftate ;  fo  that  I  do  not  understand  what  the 
Court  in  that  cafe  founded  their  opinion  upon,  and  I  rather 
imagine  that  the  cafe  is  not  rightly  reported  (b). 

The  cafe  of  Souk  v.  Gerrari  or  Garret^  reported  in  Cr$. 
EL  525,  and  Moor  422,  depends  merely  on  the  conftruflion 
of  the  word  "  or",  and  is  in  no  wife  applicable  to  the  prefent 
cafe;  Beftdes  in  that  cafe  there  was  an  exprefs  devife  to  the 
eldeft  fon  and  his  heirs. 

The  cafe  of  Scrape  v.  Rhodes  (c)  in  this  court  ki  1 736  has 
no  rcfemblance  to  this  or  any  other  cafe.  ' 

(a)  MoontA.  F*gg*  v.  Heefcman,  fitp.  140,  141. 

(b)  According  to  the  report  of  this  cafe  in  CYc.  Elm,  "919,  w  the  devife  to 
the  elded  fon  and  hit.  heirs  is  void  by  way  of  devife :  but  it  is  an  immediate  de- 
vife or  limitation  to  the'  younger  chiluren  if  the  eldeft  fon  performs  not  the 
condition,  which  nay  weli  be ;  as  a  devile  that  his  executors  (hall  fell  his 
land  if  his  heir  pay  not  unto  them  fnch  a  fum,  in  the  interim  the  freehold  (hall 
defcend  to  his  heir  "  And  in  p.  833  "  Gatvdy  J.  and  Fenner  J.  held  thatif 
it  were  a  good  devife  to  the  eldeft  fon,  yet  this  condition  is  a  limitation  of  his 
eftate,  and  (hall  give  it  to  the  fecoad  fon  (younger  fons)  and  daughter  upon  the 
default  of  payment " 

(;)  Cm.  Rip,  54a. 

But 
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But  though  there  are  no  cafes  in  favour  of  this  diftin&i-     1742. 
on,  there  are  feveral  which  (hew  that  it  has  never  been  re- 

farded,  of  which  I  (hall  only  mention  two  or  three,  which 
think  will  be  fufficient  in  fo  plain  a  cafe  as  the  prefent. 
That  the  heir's  eftate  may  be  turned  into  aneftate-tail  by  imr 
plication,  though  there  is  no  exprefs  devife  before  to  the  heir, 
appears  plainly  from  Cofen*s  cafe  in  Owen  29,  which  though 
very  imperfectly  ftated  is  clear  enough  as  to  this  point,  In 
that  will  there  was  no  devife  to  the  eldeft  fon  Richara\  but 
there  are  thefe  words  cc  If  it  pleafe  God  to  take  to  his  mercy 
my  fon  Richard  before  he  hath  iflue,  fo  that  my  lands  (ball 
defcend  to  my  fon  George  before  he  (hall  be  of  the  age  of 
twenty-one,  then  my  overfeers  (hall  have  my  land  m\\\\Georgt 
comes  of  that  age;"  held  by  all  the  Juft ices  that  Richard 
had  only  an  eftate- tail ;  which  is  a  much  ftronger  cafe  than 
the  prefent,  for  in  that  cafe  there  is  only  an  implication  that 
George  the  fecond  fori  (hould  have  the  eftate  in  cafe  Richard 
the  eldeft  died  without  iflue  of  his  body :  but  here  it  is  faid 
fo  in  exprefs  words. 

The  cafe  of  Gardner  v.  Sheldon  in  Vaughan  is  like  wife  as 
to  this  purpofe  a  cafe  in  point ;  for  there  was  no  exprefs  de- 
vife to  George  the  eldeft  fon  and  heir, but  the  queftion  depend- 
ed on  thefe  words  "  If  it  happen  that  my  fon  George  and 
Mary  and  Katherine  my  daughters  die  without  iflue  of  their 
bodies  lawfully  begotten,  then  all  my  free  lands  which  I  am 
now  feifed  of  fliall  come  remain  and  be  to  my  nepheyv  Wil- 
liam Rofe  and  his  heirs."  There  was  a  great  doubt  what  ef- 
tate George  tookby  thefe  words,  and  whether  or  no  the  daugh- 
ters took  any  eftate  at  all ;  but  there  was  no  doubt  but  that  if 
George  M*iyvn&  Katherine  all  died  without  iflue  of  their  bo- 
dies William  Rofe  would  be  entitled  to  the  eftate  either  as  a 
contingent  remainder  or  by  way  of  an  executory  devife. 

In  a  cafe  in  13  Hen.  7.  {a)  which  has  been  agreed  to  be  law 
ever  fince,  and  has  been  the  foundation  of  many  fubfequent 
determinations,  it  is  faid  that  if  a  man  devife  his  eftate  to  his 
heir  at  law  after  the  death  of  his  wife,  the  wife  has  an  eftate 
for  life  by  implication;  which  (hews  that  the  eftate  which  the 
heir  has  by  defcent  may  be  abridged  and  leflened  by  implica- 
tion only, 

(#)  Ft.  17.  fl  %u 

I  do 
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1742.  I  do  not  at  all  rely  on  Beres ford's  cafe  7  Co.  40,  bccaufe 
'  that  was  the  cafe  of  a  feoffment  to  ufes,  and  depended  on  (o 
very  great  a  nicety  that  it  is  no  authority  in  the  prefent  cafe, 
and  can  hardly  he  cited  as  an  authority  in  any  C3fe  whatever. 
unlets  a  deed  of  ufes  (hould  happen  to  be  penned  exactly  in 
the  fame  words. 

Having  got  rid  of  this  diftindion,  I  (hall  fay  no  more  but 
that  the  rule  for  the  conftrudion  of  thefe  fort  of  wills  is  that 
which  is  laid  down  and  agreed  to  by  all  the  Judges  in  the  cafe 
of  Spirt  v.  Betuty  Cro.  Cbr.^68.,  "  that  the  words  cf  a  wiil 
which  difinherit  an  heir  ought  to  have  a  clear  and  apparent 
intent,  and  not  to  be  ambiguous  or  in  any  way  doubtful ;" 
and  furely  no  words  can  be  more  plain  and  clear  and  lefs 
doubtful  and  ambiguous  than  the  words  of  the  prefent  will 
are.  Nay  if  this  will  were  to  be  conftrued  even  according 
to  VaughatC%  rule,  which  I  mentioned  before,  and  which  I 
think  is  carried  too  for  (a),  that  there  muft  be  a  neceflary  im- 
plication to  difinherit  an  heir  at  law,  I  think  that  the  words 
of  the  prefent  will  do  neceflarily  imply  that  it  was  the  tefta- 
tor's  intent  that  his  fecond  fon  (hould  have  the "eftate  in  cafe 
his  eldeft  died  without  heirs  of  his  body. 

If  indeed  the  fecond  (on  had  died  ^before  the  eldeft,  and 
the  queftion  had  been  between  the  devifee  of  the  eldeft  and 
a  fon  of  the  fecond  fon,  there  might  have  been  feme  doubt : 
but  at  prefent  we  think  there  is  none,  and  that  therefore  the 
leflbr  of  the  plaintiff  muft  have  the  benefit  of  the  vcrdid> 
and  the  poftea  muft  be  delivered  to  him." 

m)  Vid.  Mauu  d.  Fsgge  v.  Hetftm**,  f*p.  140,  141. 
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1742. 
Twells  again/}  Colville.  v^nr^^- 

Saturday, 
Nov.  aoth. 
14  A  Rule  nifi  had  been  made  on  the  motion  of  Booth  Serjr.    . 

**  for  an  attachment  againft  a  fheriff  and  his  deputy  forrefufedto 
not  taking  a  replevin  bond  upon  his  granting  the  replevin,  grant  an  at- 
parfuant  to  the  dirc&ions  of  the  ftatute  11  Geo.  2.c.  *9(tf)«taca,JU}J™t 

fheriff  for 
Booth  Scrjt.  now  agreed  that  the  rule  fhould  be  difcharged  not  taking  a 
as  againft  the  fheriff  (/)  for  whom  IVilhs  Sent,  was  counfel,)  replevin 

ang  his  granting 
the  replevin 

(a)  The  a  3d  fe&ionof  wh;ch  (in  order  to  prevent  vexatious  replevins  of 
diftrcflt s  taken  for  rent)  ena&s  that  all  fheriffi  and  other  officers  having  autho- 
rity to  grant  replevins  may  andjkall  in  every  replevin  of  a  diftrefs  for  rent  take 
in  their  own  names  from  the  plaintiff  and  two  refponfible  perfons  as  fu  re  tics  a 
bond  in  double  the  value  of  the  goods  diftrained,  conditioned  for  profecutng 
the  fuit  with  effect  and  without  delay  and  for  duly  returning  the  goods  dif- 
trained in  cafe  a  return  lhall  be  awarded  before  any  deliverance  be  made  of  the 
diftrefs  J  and  then  it  authorities  the  fheriff  &c  to  affign  fuchMbond  to  the  avow- 
a  t  or  perfon  making  cognizance  Sec. 

(4)  An  Action  will  lie  againft  the  fheriff  not  only  for  not  taking  a  bond, 
but  alfo  for  taking  infumcient  pledges.  Rous  v.  Pafterjon^  Hit.  13  Geo.  a.  B.  R* 
on  a  writ  of  error  from  C  B  ;  «6.  Fin.  Abr.  399^  pi.  4  ;  under  the  name  of 
Prowje  v.  Pattijon  5  Bull.  N.  P.  60.  In  fuch  an  action  fome  evidence  mud  be  / 
given  by  the  plaintiff  of  the  infufficiency  of  the  pledges  or  fureties  ;  but  very 
fight  evidence  is  fufftcient  to  throw  the  proof  upon  the  fheriff.  Saunders  v. 
Darting,  fPeflminjler  fittings,  Trinity  10  Geo.  3.  C.  B-  Bull.  N.  P.  60. 

— Tnougii  tliere  have  been  contradictory  determinations  refpecling  t'le  extent 
of  the  fheriff 's  liability  in.  fuch  an  action,  the  point  feems  now  to  be  fettled.  In 
Prinofe  v  Pattij»nf  tne  party  recovered  damages  to  the  amount  of  the  rent  in. 
arrcar  added  to  the  cpfts  of  the  replevin  :  but  the  whole  together  did  not  ex- 
ceed the  vilue  of  the  diftrefs.  4  D.  &  E.  434.  So  in  the  cafe  of  G\bj,n  v. 
Buraell,  30  Geo.  3  Gould  J ,  who  tried  the  caufe,  was  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the  cods  in  the  replevin,  as  well  as  the  rent  in 
arrear,  ib.  But  m  Yea  v.  Li  M  bridge,  M.  3a  Geo.  3,  the  Court  of  King's- 
Brnch,  on  a  queftion  rcferved  at  the  trial  for  their  opinion,  held  that  tiie  plains- 
tiff  could  not  recover  beyond  the  value  of  the  diftrefs  taken,  which  was  not 
equal  to  ttye  rent  in  arrear.  4  D.&  E.  433.  And  though  this  decifion  was 
'afterwards  queftioned  in  the  Court  or  Common  Pleas  1),  in  Concanen  s.Leth- 
Mdgef  E.  3a  Geo.  3.  a  if.  Bl.  Rep.  36.,  where  it  was  ruled  after  great  confe- 
deration that  the  plaintiff  might  recover  damages  to  the  extent  of  the  injury 
which  he  had  fuftained,  though  they  exceeded  double  the  value  of  the  goods 
diftrained  }  tiie  authority  of  Uw  cafe  of"  Y-ea  v  Letkbridge  was  a^ain  eftablifh- 
ed  in  a  fubfequent  cafe,  Evans  v.  Brander,  Tr.  35  Geo.  3.,  where  the  Court 
of  Common  Pleas  fa)  (three  of  the  Judges  being  then  changed)  decided  that 
the  fheriff  was  not  liable  for  more  than  double  the  value  of  the  goods  diftrained 
1 H.  BL  Rap.  547.    The  foundation  of  the  laft  decifion  and  of  that  of  Yea  v. 

Letkbridge 


(1)  That  Court  confiding  of  Lord  Lougkborougk  Lord  Chief  Juftice,  Gould 
J.  Heatk  J  and  Wilfon  J.  *    ' 

(a)  Then  confiding  of  Eyrt  Lord  Chief  Juftice,  Buller  J.  fleati  J.  RookeJ. 
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1742.     and  only  defircd  that  it  might  be  made  abfolute  again  ft  Abbet, 
N^-y-*^/  one  of  the  fherifPs  deputies  who  granted  the  replevin. 

Twiili 

*g*i»JI  Agar,  Serjt.  offered  many  things  in  excufe  for  Abbot^  and 
Cotv,LI'E,defired  to  read  fcveral  affidavits.  But  he  infifted,  among 
other  things,  that  the  Court  had  no  authority  to  proceed  in 
this  fummary  way  again  ft  the  fberiff  or  his  deputy  2s  for  a 
contempt,  hut  that  the  party  injured  might  bring  his  a&ion 
againft  Abbot  upon  the  ad. 

We  thought  it  proper  to  have  this  matter  thoroughly  con- 
fidered  in  the  firft  place,  before  we  read  any  affidavits,  be- 
caufe  reading  the  affidavits  as  to  the  fa&  would  be  in  fotne 
meafure  admitting  that  we  thought  vve  had  an  authority  to 
proceed  in  this  fummary  way.  The  caufe  on  the  replevin 
had  proceeded  fo  far  that  there  was  judgment  for  the  defen- 
dant, a  retorno  habendo  awarded,  and  elongata  returned. 

I  thought  that  this  method  oC giving  a  bond  having  been 
pradifed  many  years  inftead  of  giving  pledges,  and  being 
now  fubftituted  in  the  room  of  that  common  law  method  by 
the  authority  of  the  ad  of  parliament,  the  proceeding  ought 
to  be  in  the  fame  manner  againft  the  (her iff  as  it  was  before 
by  fcire  facias  or  action  on  the  cafe.  And  I  put  the  counfel 
for  the'defendant  to  fhew  that  an  attachment  was  ever  granted 
againft  the  (beriff  for  not  taking  pledges.  This  is  no  con- 
tempt of  the  Court,  but  only  a  disobedience  to  the  ad. 
And  I  could  not  fee  how  the  court  could  proceed  in  this  me- 
thod, unlefs  the  party  had  been  guilty  of  a  contempt. 

My  Brother  Parker  feemed  to  think  otherwife,  and  that 
this  was  a  fimilar  cafe  to  the  cafe  of  a  flieriffrerufing  to  pay 
a  year's  rent  to  the  landlord  according  to  the  directions  of  the 
ftat.  8  An.  c.  14.  when  the  goods  of  a  tenant  are  taken  in  exe- 
cution. For  there  though  an  adion  on  the  cafe  will  undoubtedly 


iMtbrtdge  is  this;  that  the  Sheriff  it  liable  no  father  than  the  fureties  would 
have  been  if  he  had  done  bis  duty  by  taking*  bond  under  the  ftat.  11  Ge*.  ».  '• 
19.  and  the  fureties  had  been  fufheient  }  and  that  the  extent  of  their  refponfi- 
bUity  is  limited  by  the  ftatute  to  double  the  value  of  the  goods  diftrained. 

he 
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lie  againft  the  (heriffi  the  Court  upon  the  motion  of  the  land- 
lord ufually   proceeds  (m  order  to  fave  expence)  by  way  of  ' 
rule  (a)  againft  the  fherifF,    and  if  he  difobeys  it  will  grant   Twttu 
an  attachment.  „  a&*infi 

But  I  thought  that  cafe  very  different  from  the  prefent ; 
becaufe  there  V  the  (heriff  takes  the  »oods  in  execution  and 
removes  them  before  he  pays  the  landlord  his  year's  rent,  the 
execution  (which  is  the  procefs  of  this  Court)  is  irregularly 
executed,  being  executed  contrary  to  law,  and  therefore  the 
Court  will  interpofe.  But  there  is  no  procefs  of  this  Court 
which  dire&s  a  bond  to  be  taken,  nor  would  the  Court  ftay 
the  proceedings  in  replevin  for  want  of  the  taking  of  fuch 
bond :  but  it  is  taken  in  purfuance  of  the  directions  of  the 
a&  and  not  of  this  Court ;  and  therefore  though  no  bond  be 
taken,  there  is  no  contempt  of  this  Court. 

My  Brother  Burnett  feemed  to  think  my  diftin&ion  right. 

However  we  gave  no  opinion,  but  ordered  this  point  to  be 
thoroughly  confidered  and  fpoken  to." 


(On  the  laft  day  of  the  term  the  rule  was  difcharged.) 

u  And  now  (b)  Booth  Serjt.,  to  whom  we  had  recommend- 
ed it  to  fee  if  he  could  find  any  precedent  before  the  a&  of  an 
attachment  having  been  granted  againft  a  flleriff  for  not  tak- 
ing proper  pledges,  very  fairly  admitting  that  there  was  no 
fuch  precedent,  and  that  he  thought  the  point  was  againft 
him,  defired  that  his  own  rule  might  be  difcharged  (c )." 

(*)  Vtd.  Henekeit  Vw  Kimpfortj  2  WdJ.  140  5  DarTtng  v.  Hill.  Rep.  temp. 
Hsrdtu.  255  5  Weft  v.  Hedges,  Barnes  nij  and  Andr.  219. 

(i)  On  the  laft  day  of  the  term. 

(c)  In  JL  v.  Lewis,  Tr.  28  Ge§.  3.  The  Court  of  King's  Bench  alfo  refuf- 
ed  to  grant  an  attachment  againft  the  fheritf  for  not  taking  a  replevin  bond,  2 
D.  &  E.  617.  But  in  the  cafe  of  Richards  v.  A8ont  2  BL  Rep.  1220,  the 
Court  of  Common  Pleas,  on  a  fummary  application,  made  a  r.u.e  on  the  flie- 
r  iff,  under-iheriff,  and  the  replevin  clerk,  who  had  refufed  to  difcovor  the 
names  of  the  pledges  taken  on  granting  the  replevin,  to  pay  to  the  defendant 
in  replevin}  the  damages  and  colts  recovered  by  him.  See,  however,  Lord 
X^e**s  enervation  on  that  cafe  in  Tea  v.  LetUridge,  4D.&  E.  435. 
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^Jt^,  Henry  Grills  agawjf  Mary  Manxelx*  Tho- 
m.  16  c.i.  mas  Elford  aod  Samuel  Bunt. 

Monday,    '  ■  * 

Jn°T  Itn'         ^^  f°M°w'ng °P»nion  of  the  Court  was  given  by 

the  dcf/nd- 

.wit  avowed  WiUes%  Lord  Chief  Juftice.  "Replevin;  in  which  the 
Jbted^h  P'a'nt'ff  declares  for  taking  one  red  ox,  one  brown  ox,  and 
avpvrrv  tliat  two  brown  fleers  on  the  28th  of  March  13  Gf*.  2.  at  a  place 
by  leafe  and  called  Trtwoeala  at  South  ill  in  Cornwall^  and  detaining  them 
releaie  he  io  &C-     Damage  I  tl. 

on  of  an  an- 
nuity there-  The  defendant  Mary  avows  in  her  own  right,  and  the 
^ mcnw>"-  defendant  Thomas  and  Samuel  as  her  bailiffs  acknowledge,  the 
cemin  pre-  taking  &c. ;  becaufe  they  lay  that  long  before  the  time  when 
mifescun-  ice.  viz.  on  the  25th  of  Marc h  4  Gi*.  2.  by  a  certain  inden- 
t™^n55*ie  ture  made  between  the  faid  Mary  and  the  plaintiff  the  (aid 
ftc-tofte"  J^"7  for  the  confideration  of  a  fum  of  money  did  bargain 
plaintiff  in  and  fell  ro  the  plaintiff  all  that  moiety  or  halfendcal  of  all 
fee,  fubje&  tnofe  mefluages  &c.  in  Trewoodla  in  the  parifh  of  Southil!y 
5k*n«V..  whereof  the  faid  clofe  w  herein  &c.  then  and  Ion?  before  was 
able  to  the  and  is  parcel,  together  with  a  certain  parcel  of  common,  and 
detrndanc  aJi  other  appurtenances  &c.  to  tlie  faid  mc  flu  age  &c  belong- 
lif™w!th  *nS  tncn  m  l^c.  occupation  of  the  plaintiff,  to  hold  from  the 
power  of  day  next  before  the  date  of  the  faid  indenture  for  one  year; 
diftrefsfor  by  virtue  of  which  bargain  and  fale  the  plaintiff  was  poOefled 
rclito'f tnc&c- the  reverfion  thereof  belonging  to  the  faid  Mary  and  her 
annuity;  heir?,  and  being  fo  pofll-ffed  and  the  reverfion  thereof  belongs 
and  that  by  jng  to  the  faid  Mary  and  her  heirs  as  a  fore  faid  (he  the  faid  Ma- 
IcIfcandrctO'  afterwards  and  before  the  time  when  &c.  b)  another  inden- 
leafr  and  by  ture  mado  26th  of  March  4  Geo.  2.  between  the  faid  Mary 
foicrof  the  and  the  plaintiff  for  and  in  confideration  of  the  annuity  there- 

t^e*  Uin^'  m  ment»orie^  to  Dc  P2"0*  to  ncr  fr°m  an^  out  °*  tne  premifes 
tiff  became  during  her  natural  life  and  of  is.  to  her  in  hand  paid  by  tho 
feifed  in  fee  plaintiff  did  reieafe  to  the  faid  plaintiff  and  his  heirs  for 
^flf^f  evcr  l*1c  ^  reverfion  with  the  appurtenances  to  have 
tifted&c.  asai|d  to  hold  the  fame  ro  the  plaintiff  and  his  heirs,    to  the 

a  diftrefs  for 
r.on  -pay- 
ment of  the  annuity.  Pleas  in  bar  ;  tft  that  the  plaintiff  nevrr  w«  feifed  Ac.  in  fee ;  idly, 
(admitting  that  the  defendant  diu  by  the  lcalc  bargain  and  fel;  Jcc  to  the  plaintiff  for  a 
year)  that  at  the  t..ne  of  making  the  hargain  and  fale  the  defendant  was  only  feifed  ice.  for 
her  life, 'the  reverfion  in  fee  then  belong  wg  to  another,  trave  fiug  that  the  defendant  was 
feifed  of  tie  reverficn  in  fee. 

On  demurer  both  pleas  were  holden  bad  ;  the  firA becaufe  it  denied  wliat  waf  before ad- 
mitttd,  and  becaufe  it  tiaveifcd  only  a  confequence  of  law ;  the  fecond,  became  it  admit- 
ted that  die  defendant  had  an  eftate  fufficicnt  to  juilify  the  difuefe. 

ufe 
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ufe  of  him  and  his  heirs  for  ever,  fubjedt  to  the  payment  of  1742. 
the  rent-charge  or  annuity  thereafter  mentioned,  that  is  to 
fay,  that  it  fhould  and  might  be  lawful  for  the  faid  Mary 
and  her  affigns  during  the  term  of  her  natural  life  to  have 
and  receive  one, annuity  or  yearly  rent-charge  of  7/.  io*.  of 
lawful  money  of  Great  Britain  free  from  all  taxes  &c,  and 
to  be  paid  at  the  four  molt  ufual  frafts,  viz.  the  feaft  of 
Saint  John  the  Baft  iff  &c,  by  four  even  and  equal  portions; 
and  by  the  faid  indenture  it  was  agreed  that  if  the  faid  an- 
nuity of  7 A  1  Ox.  fhould  be  behind  and  unpaid  twenty-one 
days  after  any  or  either  of  the  faid  feaft  days  &c.  it  fhould 
and  might  be  lawful  for  the  faid  Mary  and  her  afligns  to 
enter  upon  the  premifes  and  to  diftratn  &c;  by  virtue  of 
which  faid  leafe  and  rcleafe  and  by  force  of  the  ftatute  &c. 
the  plaintiff  entered  into  and  became  feifed  of  the  premifes 
&c.  in  his  demefne  as  of  fee,  fubje&  &c ;  and  the  defendants 
juftify  talcing  the  m  cattle  by  way  of  diftrefs  for  9/.  js.  bd. 
arrears  of  rent  due  for  a  year  and  a  quarter  ending  at  Cbriji- 
mas  1739  and  not  paid  within  twenty-one  days  afterwards, 
wherefore  they  pray  judgment  &c. 

The  plaintiff  to  the  avowry,  protefting  that  he  never  en- 
tered into  the  faid  premifes  by  virtue  of  the  leafe  and  releafe, 
for  plea  faith  that  he  never  was  feifed  of  the  faid  premifes 
mentioned  in  the  faid  indenture  of  releafe  in  his  demefhe 
as  of  fee;  and  this  he  prays  may  be  inquired  of  by  the 
country. 

And  for  further  plea  by  leave  of  <he  Court  faith  that  true 
it  is  that  the  faid  Mary  on  the  25th  of  March  4  Geo.  2.  did 
by  her  faid,  indenture  bargain  and  fell  to  the  plaintiff  a 
moiety  or  halfendeal  of  all  thofe  meffuages  &c.  to  hold  from 
the  day  before  the  d^te  thereof  for  one  year,  by  virtue  of 
which  bargain  and  fale  and  the  ftatute  &c.  the  laid  plaintiff 
became  poffcffed  of  the  premifes  &c;  and  further  faith  that 
at  the  time  of  making  the  faid  bargain  and  fale  the  faid  Mary 
was  only  feifed  of  the  faid  premifes  as  of  her  freehold  fpr 
the  term  of  her  life,  the  reverfion  thereof  belonging  to 
■  Mannell  and  his  heirs,  who  is  feifed  thereof  to  him 

and  his  heirs;   and  traverfes  that  Mary  was  feifed  of  the 
reverfion  of  the  premifes  to  her  and  her  heirs  in  manner 
and  form  as  the  defendants  in  their  avowry  have  acknow- 
ledged; 
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ledged ;  and  this  the  plaintiff  is  ready  to  verify  &c;  and  prays 
judgment  &c. 

To  both  thefe  pleas  of  the  plaintiff  the  defendants  demur 
generally,  and  the  plaintiff  joins  in  demurrer.  And  upon 
thefe  two  demurrers  the  caufe  comes  now  before  the  Court. 

To  the  firft  plea  there  are  two  objections  (a) ; 

I  ft,  That  it  denies  what  is  before  admitted; 

adly,  That  the  traverfe  is  only  of  a  confequence  of  law. 

And  we  are  of  opinion  that  the  firft  plea  is  bad  in  both 
thefe  refpects. 

Firft,  Becaufe  the  plaintiff  has  denied  that  he  was  feifed 
in  fee  by  virtue  of  the  leafe,  and  releafe,  though  he  has  in 
effeft  admitted  it  before.  For  in  this  plea  he  has  not  de- 
nied, not  even  by  way  of  proteftando,  that  At  ManneU  was 
feifed  in  fee  at  the  time  of  making  the  leafe  and  releafe  ; 
and  though  he  has  denied  it  in  his  fecond  plea,  that  will 
make  no  alteration,  it  being  a  known  rule  and  never  con- 
troverted that  one  plea  cannot  be  taken  in  to  help  or  def- 
troy  another,  but  every  plea  muft  ft  and  or  fall  by  itfelf. 
And  as  he  has  admitted  in  this  pica  that  Mary  was  feifed  in 
fee,  and  that  being  fo  feifed  (he  made  a  leafe  and  releafe  to 
the  plaintiff  and  his  heirs,  the  neceftary  confequence  of  that 
is  that  he  muft  be  feifed  in  fee  by  virtue  of  fuch  leafe  and 
releafe;  for  I  defy  any  one  to  put  a  cafe  where  a  perfon 
feifed  in  fee  makes  a  leafe  and  releafe  to  another  and  his 
heirs,  and  yet  the  grantee  (hall  not  be  feifed  in  fee  \  and  yet 
this  is  the  very  thing  denied  by  this  plea. 

Secondly,  If  there  could  be  any  doubt  of  this,  (but  there 
certainly  is  none,)  the  only  doubt  would  be, "whether  this 
be  the  neceflary  confequence  in  law,  that  is,  whether  thefe 
deeds  of  leafe  and  releafe  have  this  operation  in  law  or  not. 
And  it  is  a  certain  known -rule,  never  that  I  know  of  once 
controverted,  that  a  man  cannot  traverfe  a  confequence  of 
law,  and  for  this  plain  reafon  becaufe  it  is  a  matter  of  law 
and  not  of  fall,  and  therefore  not  proper  to  be  tried  by  a 

{a J  The  cafe  was %  argued  on  the  lid  of  May  preceding  by  Dnrftr  flerJL 
in  fwpport  of  the  demurrer  and  by  Gsffa-  Serjt  contra. 

We 
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We  are  therefore  clearly  of  opinion  with  the  defendants     1742. 
that  the  fir  ft  plea  in  bar  of  the  avowry  is  not  good. 

As  to  the  fecond  plea :  it  is  a  matter  of  much  more  dif- 
ficulty ;  and  upon  the  ftrength  of  the  cafes  ih  Dyer  and  Ho- 
hart  which  were  cited  for  the  plaintiff,  and  which  I  (hall 
take  notice  of  by  and  by,  I  own  I  was  at  fir  ft  of  opinion 
that  the  fecond  plea  was  a  good  bar  to  the  defendant's  avow-* 
ry.  But  upon  further  confideratioh,  and  conferring  with 
my  Brothers,  I  have  altered'  my  fentimems.  And  we  are 
all  now  of  opinion  that  the  fecond  plea  is  hot  good,  and  that 
this  cafe  is  plainly  diftinguifiuble  from  all  the  cafes  which, 
were  cited  to  fa p port  this  plea.  That  a  matter  which  is  not 
materia],  if  alleged  by  a  plaintiff  in  a  declaration  or  fey  A 
defendant  in*  a  plea  or  avowry,  may  be  in  many  cafes  tra- 
verfed  by  the  other  party,  and  that  the  eftate  in  fee  of  the 
defendant  Mary  being  alleged  by  her  avowry  (though  (he 
need  not  have  faid  that  fee  was  feifed  in  fee)  may  be  tra- 
verfed  in  the  prefent  cafe,  we  do  not  deny  5  and  the  cafcs 
which  were  cited  go  no  farther. 

In  Dyer  280.  pi.  1*5.  nothing  more  was  determined  (and 
that  not  in  the  principal  cafe  but  in  a  cafe  that  was  there 
cited)  than  that  a  man  may  traverfe  a  feifin  in  fee,  when  it 
is  particularly  alleged  in  an  avowry.  But  in  that  cafe  by 
way  of  inducement  the  plaintiff  mewed'  that  if  the  pcrfott 
were  not  feifed  in  fee  the  defendant  had  no  right  to  the 
rent  avowed  for ;  and  it  is  the  fame  cafe,  or  exactly  to  the 
fame  effect,    which    is   afterwards  reported  in  Dyer   312* 

The  cafe  in  Dyer  365.  pi.  32.,  which  was  the  cafe  that 
was  moft  relied  upon,  was  thus.  In  replevin  the  defendants 
juftified  taking  the  cattle  as  bailiffs  of  Sir  Francis  Leke  as 
being  damage  feafant  in  a  clofe  which  was  his  freehold:  the 
plaintiff  pleads  in  bar  that  he  was  feifed  in  fee  of  a  clou* 
called  Batclofe  adjoining"  to  the  faid  clofe  of  Sir  Francis  Lehey 
that  Sir  F.  Leke  &c.  of  right  ought  to  keep  up  the  fences 
between  thefe  two  clofes,  and  that  the  cattle  efcaped  iuto 
Sir  F.  Lett's  clofe  by  reafon  that  thofe  fences  were  out  of 
repair.  The  defendants  in  their  replication,  p  rote  fling  that 
thefe  was  no  fuch  right  of  inclofure,  for  plea  fay  that  the 
Taid  clofe  called  Butchfe  was  the  foil  and  freehold  of  the 

Earl 


3**  MICHAELMAS  TERM,  16  Gio  II.    C.  P. 

1742.     Earl  of  Sbrewjbury\  and  traverfe  the  plaintiffs  being  fcifed 

<— v— ->  in  fee;    -*iJ  it   w.io   hv»)dtn   to  be  a  u<x>d   ttaverfe,  becaufc 

Cbill«   though  the  plaintiff  need  not  h.ive  fet  forth  that  he  was  feifed 

*Z*"fi     in  fee,    (for  if  he  had   faid  that  be  had  only  an  eftate  for 

xkll.  ''k*  ^or  yearS  or  at  W'M?  lt  n*^  ^cen  fufficieiu  to  have  lap- 
ported  his  plea)  yet  if  he  will  give  his  adverfary  this  advan- 
tage by  alleging  that  he  had  an  eftate  in  fee  which  he 
need  not  have  done,  the  Court  were  of  opinion  that  the  tra- 
verfe was  good.  But  it  is  obfervable  in  that  cafe  that  the 
defendants  were  fo  far  from  admitting  in  their  plea  that  the 
plaintiff  had  an  eftate  for  life,  for  years,  or  at  will,  that 
they  exprefsly  faid  that  the  foil  and  freehold  was  in  anothei, 
which  I  (hall  (hew  prefendy  diftinguifhes  it  from  the  prt- 
fent  cafe. 

What  is  faid  in  the  cafe  of  Digby  v.  Fitzherbert,  Hob. 
103.  is  merely  founded  on  thefe  cales  in  Dyery  and  does  not 
carry  it  a  jot  farther ;  nor  do  I  know  that  it  has  been  car- 
ried farther  in  any  cafe  whatever. 

But  in  the  prefent  cafe  the  plaintiff  is  fo  far  from  denying 
that  the  defendant  Mary  had  an  eftate  fufficient  to  juftify 
the  diftrefs,  that  in  his  plea  by  way  of  inducement  to  Vis 
traverfe  he  exprefsly  admits  that  (he  had  an  eftate  for  life 
at  the  time  of  her  making  the  leafe  and  releafe,  and  that  (he 
is  ft  ill  living.     It  appears  on  the  whole  record,  by  the  plain- 
tiffs own  admimou,  that  the  diftrefs  was  well    taken  \  foe 
though  the  plaintiffs  traverfe  were 'true,  that  fhe  had  oity 
an  eitate  for  life  and  not  an  eftate  in  fee,  if  (he  had  an  el- 
tate for  life  the  rent  was  due  and   payable    to   her  durirg 
the  continuance  of  that  eftate.     If  indeed  by  way  of  induce* 
ment  he  had  faid  that  the  eftate  was  in  another,    or  iW 
Mary  was  poffeHJrd  only  of  a  term  for  years  which  was  t% 
pired,  this  would  have  altered  the  cafe.     But  as   he  has  ik 
mitted  that  (he  had  an   eftate  for    life,    this  plainly   diftia 
guifhes  it  from  all  the  cafes  that  were  cited  on  this  head. 

To  this  I  think  there  can  be  but  three  objections  ma< 
one  of  which  was  made  at  the  bar ;  , 

'  Firft ;  That  the  leafe  and  releafe  made  by  Alary ^  bet 
only  tenant  for  life,  to  the  plaintiff  and  his  heirs  w*s  a.  \ 
future  of  her  eftate  for  life;  and  fo  the  plaintiff  took  j 
thing  by  the  grant,  and  therefore  was  not  obliged  to' 
the  rent.  j 

1 


NEU. 
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The  otlier  two  objections  not  made  at  the  bar  arc,  174.2. 

Secondly,   That  this   was  a  cheat  on   the  plaintiff",  who  s^Jf^/ 
would  not  probably  have  agreed  to  pay  fo  much  rent  during'  GR1LLg 
the  life  of  M*ry  but  in  consideration  that  he  was  to  have     «£«;*£ 
the  eftate  to  him  and  his  heirs  after  her  death,  and  that  this     Man- 
is  exprefsly  laid  in  the  avowry  to  be  the  confideration  of  the 
deed  of  releaf? ; 

Thirdly;  That  it  is  only  faid  by  way  of  inducement  that 
Mary  was  tenant  for  life,  and  that  what  is  faid  only  by  way 
of  inducement  is  not  material. 

To  the  firft  obje&ion  there  arc  two  anfwers ; 
[        ill;  That  if  the  leafe  and  rel cafe  did  create  a  forfeiture, 
■     it  would  be  no  obje&ion  in  the  mouth  of  the  plaintiff  until 

he  was  actually  evified.     For  fo  long  as  he  continues  in  . 

pofleffion,  he  ought  to  pay  the  rent ;  and  he  has  not  (hewn 

or  pretended  any  eviftion. 
2dly,  The  fecond  anfwer  is  that  a  leafe  and  rcleafe  by  a 

tenant   for   life   do  not  create  a   forfeiture*;   and    the  cafes 

which  were  cited  prove  no  fuch  thing.     For  in  1  Co.  140; 

Cro.  Elix.  131;  1  Leon.  ,125;  and  1  Rol.  Mr.  854;  it  is 
•".  only  held  that  a  feofftnent  in  f.*e  by  tenant  for  life  is  a  for- 
/"f    feiture  of  his  eftate,  which  is  certainly  true,  of  a  feoffment : 

11  but  by  leafe  and  releafe  (a),  by  which  a  man  only  conveys 
[ '  that  which  he  has  »a  right  to  convey,,  there  is  no  forfeiture 
^'  created.  And  fo  it  is  exprefsly  faid  in  Co.  Lit.  328.  a. ; 
er,  4  and  it  is  fo  eftabliflied  a  rule  in  all  the  books  that  I   need 

12  ,  not  cite  any  other  cafe  to  fupjport  it. 

.  .  As  to  the  fecond  objection:  it  does  not  appear  on  the 
,nCij>leadings»  whether  the  rent  referved  be  more  than  the  yearly 
of  ivalue  of  the  eftate.  If  not,  there  is  nothing  in  the'objec- 
^fion :  but  if  it  be,  it  is  no  objection  at  lav ;  bty  the  deed 
^jlvill  be  equally  good  and  the  rent  payable  during  the  con- 
y  \|inuance  of  the  eftate  for  life,  though  it  may  perhaps  be  a 
ica  foundation  for  relief  in  equity. 

>nS      As  to  the  third  objection:  it  depends  entirely  upon  this, 

tJhether    what  is  faid   in  the  inducement  to  the  traverfe  be 

7'   material  or  not.     And  we  are  all  clearly  of  opinion  that  it 

toO*.  *aj  sec  Seymour's  cafe,  io  Co.  95  ;  Machell  v.  CUrke,  %  Ld.   Paym.  779  ; 
d  tOfr*  d.    Tyrreli*    Shilfinf  3  Burr,  1703  j  and  Doe  d.  Nevilles.  Rivers t  7  D. 
!  E.  276,  as  to  the  effect  of  a  lcaie  and  releafe  by  a  tenant  in  tail. 
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1742.     "«  fa.     And  (b  it  p'ainly  appears  t->  he  by  the  cafe  of 
,^-j-^w>  Hr alter  Sands  \.   La/u%  Ore.  Eax.  667,  and  fetci^l  o 

Judgment  therefore  mull  be  for  the  defendants 


Sir 
otter 


-tt  i£  We  did  not  conft.lt  my  Brother  Fsrtefrue  A^ 


he  not  being  in  Court  at  the  arguing  of  the  cafe;  but  Mr. 
J.  Parkcr%  who  this  day  Li  fled  tne  King's  hand  tor  the  of- 
fice of  Lord  Chief  B*ron,  agreed  with  uiy  Brother  Burnett 
and  me." 

ii  16  c  a.  The  Matter,  Wardens,  and  Society  of  the  Myftery 
K^t^S.      °f  Gunmakers  of  the  City  of  London  againji 
Stephen  Fell. 

T 

.  .      .        x  HE  opinion  of  the  Court  was  delivered  as  follows  by 

A  byc-Iaw  ,r  J 

made  by  the 

Gunmakcn'  WlUeSy  Lord  Chief  Juftice.  u  Dcbr  ;  in  which  the  platn- 
Con^any  tiffs  fet  forth  the  charter  14th  of  March  13  Car.  i.,  by 
membc^°  which  the  Company  was  incorporated,  whicn  recites  the 
fhooldfell  great  inconvenience  that  happens  to  the  public  by  unfkiU 
^  ^"J;1  °*  *u'  perfons  making  trying  and  proving  guns,  and  for  re- 
^^  "  formation  of  fuch  abufes  and  in  order  trjat  the  trade  may 
ready  prov-  be  carried  on  in  a  proper  and  fkiiful  manner  the  King 
«J*?anJr  constitutes  and  appoints  fcveral  perfons  therein  named  and 
trade  nota *"  oihors  then  ufing  or  who  fhouid  thereafter  ufe  the  art  of 
rnenber,  inguhrhaking  within  the  city  of  London  or  within  four  miles 
London  or  compafs  thereof,  and  all  fuch  others  as  fhouid  be  accepted  and 
mUcs°  and  admitted  in  fuch  manner  as  in  the  fald  letters  patent  is  ex- 
that  no  preflcd,  to  be  a  body  corporate  by  the  name  of  the  mailer  war- 
member 

mould  ftrike  hit  ftamp  or  mark  on  the  barrel  of  any  perfon  not  a  member  of  the  Com- 
pany Ace.  under  a  penalty  of  10*.  for  each  offence,**  was  hoalen  not  good,  as  being  in 
xeftraint  of  trade  $  it  not  appearing  from  any  thing  fet  forth  in  the  declaration  that  tberc 
was  any  adequate  reafon  for  tbcle  reftraints  or  any  confidcrauon  to  the  perfons  rettraiacd. 

—General  retti  aims  of  trade  art  bad  :  particular  rellraints,  ekher  as  to  tunc  or  place, 
are  good,  if  for  a  iomcient  consideration. 

— -A  bye-law,  made  by  the  GanrrukeiV  company,  inflided  a  penalty,  half  to  the  ufe 
of  the  poor  of  tfie  Company,  and  tulf  to  the  ui'e  of  trie  d.fcoverer,  without  frying  who 
was  to  fue  for  it  $  whether  U\e  Company  may  not  fue  for  the  penalty  ?     Qo. 

—In  an  action  for  a  penalty  for  bicach  of  a  bye-law,  whether  it  mould  not  be  po(iti\cdy 
ftated  that  the  defendant  was  fubject  to  the  bye -law  when  he  did  the  ad  complained  of  ? 
Qg. 

—And  whether  it  be  fumcient  if  it  be  ftated  to  have  been  done  on  a  day  (after  a  viz.)  after 
be  was  fwbje3  to  the  bye-law,  at  it  appears  on  other  pans  of  the  declaration  }    Qu. 

dens 
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dens  and  fociety  of  the  myftery  of  gunmakers  of  the  city  of     1 742. 
London  ;  and  gives  them  feveral  powers,  and  (#nongft  the   ^v^j 
reft)  a  power  for  the  faid  m after  wardens  and  affiftants  of  the  Xhe0^|^I 
fociety  of  gunmakers  for  the  time  being  or  the  greater  part  offers  &c! 
them,  whereof  the  mafter  and  one  of  the  wardens  to  be  two,     againfl 
to  make  ordain  and  constitute  fuch  reafonable  adts  orders     *KM" 
decrees  and  ordinances  hi  writing  as  to  them  fhould  fecm 
meet  for  and  concerning  the  art  trade  and  my:ftery  of  gun- 
making  and  the  well  ordering  and  government  thereof  withirt 
the  faid  city  of  London  or  the  liberties  thereof  and  within 
four  miles  of  the  fame,  and  alfo  for  the  reformation  of  fuch 
abufes  and  deceits  from  time  to  time  in  uttering  inartificial 
unmerchantable  Bad  and  deceitful  guns,  or  parts  of  guns  Sec, 
whereby  his  Majefty's  fubjeds  might  be  damnified  or  en* 
dangtred  Sec.  and  to  inflift  pains  and  penalties  by  fines  &c, 
for  the  breach  of  fuch  bye-laws  &c.  The  plaintiffs  further 
fet  forth  that  the  faid  charter  was  accepted  and  hath  bedn 
ever  (ince  a&ed  under.     And  that  at  a  court  of  the  mafter 
wardens  and  fociety  afdrefaid  commonly  called  a  Court  of 
AffiftantsheTd  16th  of  QBober  1672  by  and  before  Robert 
Murden  then  and  there  being  the  mafter  and  Jofepb  Stace 
and  Robert  Tough  then  and  there  being  the  wardens  of  the 
faid  fociety,  and  fourteen  others,  (named  in  the  declaration) 
being  a  greater  part  of  the  afliftants  of  the  faid  fociety,  the 
faid  mafter  wardens  &c.  did  make  ordain  and  publish  a  * 
certain  ordinance  or  bye-law  in  writing  for  the  good  rule 
and  government  of  the  faid  Company,  arid  did  thereby 
order  4C  that  from  thenceforth  no  fworn  member  of  the 
faid  Company  fhould  fell  or  deliver  by  way  of  fale  the  bar*  % 

rel  of  any  manner  of  hand-gun  dagg  or  piftol  ready  proved 
to  or  to  the  ufe  of  any  perfon  whatfoever  of  the  faid  art 
within  the  faid  city  or  liberties  or  four  miles  compafs  there- 
of who  is  not  admitted  and  fworn  a  member  or  free  brother 
of  the  faid  Company,  nor  (hould  ftrikeor  fufier  to  be  (truck 
his  proper  (lamp  or  mark  upon  the  barrel  or  barrels  of  any 
fuch  perfon  not  admitted  and  fworn ;  upon  pain  of  for- 
feiture of  10/.  for  every  fuch  barrel ;  a  moiety  thereof  to  . 
the  ufe  of  the  poor  of  the  faid  Company »,  and  a  moiety  to  the 
ufe  of  the  dif cover erf  and  a  ftop  made  of  his  proof  till  con- 
formity or  payment." 

Theplaintiffs  aver  that  fuch  ordinance  was  and  is  good  and 
reafonable,  and  not  repugnant  to  the  laws  or  ftatutes  of  the 

Cc  kingdom, 
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1 742*     kingdom,feor  to  the  cuftoms  or  ufages  of  the  city  of  Lgndonj 
*~*~«^J  and  they  affign  for  breach,  firft,  that  the  defendant  long 
&cCofGun^  a^tcr  t'lc  ma™g  °f  tnc  ***<*  Jettcw  patent,  to  wit,  on  the 
maiccn  &c"  a7tn  °f  7une  *72*  was  admitted  into  the  faid  Company 
aZaif,ji     and  fworn  a  member  thereof,  and  from  thenceforth  hitherto 
Tcll.     hath  continued  a  member  thereof;  and  for  all  the  time 
aforefaid  hath  ufed  and  exercifed  the  art  of  gun  making  at 
London  aforefaid,  and  then  and  there  had  notice  of  the 
faid  bye  law  ;  and  that  the  faid  defendant  long  after  the 
making  of  the  faid  bye-law,  to  wit,  on  the  ift  day  of  June 
in  the  year  1739  at  London  aforefaid  fold  a  great  number 
.   of  barrels  of  hand-guns,  to  wit,  (ixty  barrets  of  hand-guns 
ready  proved  to  one  John  Half  hide,  which  faid  Join  Half- 
bide  at  the  time  of  the  fate  thereof  did  ufe  and  exercife  the 
faid  art  of  a  gunmaker  within  the  faid  city  of  London,  and 
who  at  the  time  of  the  fale  of  the  faid  gun-barrels  was  not 
admitted  and  fworn  a  member  or  free  brother  of  the  faid 
fociety,  contrary  to  the  form  of  the  faid  ordinance ;  where- 
by the  faid  defendant  hath  forfeited  and  ought  to  pay  to  the 
Elaintiffs  30/.  to  wit  1  ox.  for  each  of  the  (aid  barrels  of 
and -guns  fo  fold  by  him  to  the  faid  Halfhide  as  aforefaid, 
whereby  an  a&ion  hath  accrued  to  the  faid  plaintiffs  to  de- 
mand and  have  of  the  faid  defendant  the  faid  30/.  parcel  of 
the  faid  60/. 

Secondly,  They  affign  for  breach  that  the  faid  defendant 
after  the  making  of  the  faid  ordinance,  to  wit,  on  the  zd 
day  of  June  in  the  year  1739  at  London  aforefaid  he  the 
faid  defendant  then  and  there  being  admitted  and  fworn  a 
member  of  the  faid  Company  did  fuffer  to  be  (truck  his 

E roper  (lamp  or  mark  upon  a  great  number  of  barrels  of 
and-guns,  to  wit,  upon  (ixty  barrels  of  hand-guns  of  the 
faid  John  Halfhide,  which  faid  John  Halfhide  at  the  time 
of  the  (hiking  of  fuch  ftamp  of  mark  upon  the  (aid  barrels 
of  hand-guns  did  ufe  and  exercife  the  faid  art  of  a  gunmaker 
within  the  city  of  London,  and  who  at  the  time  ofthe  (Ink- 
ing of  the  faid  ftamp  or  maris  was  not  admitted  and  fworn 
a  member  of  the  faid  company,  contrary  to  the  form  of  the 
ordinance  aforefaid ;  whereby  and  by  force  of  the  faid  bye- 
law  the  faid  defendant  hath  forfeited  and  ought  to  pay  C* 
the  faid  mafter  wardens  and  fociety  30/.,  to  wit,  iox.  for 
each  of  the  faid  barrels  fo  (truck  with  the  faid  ftamp  or 
mark  *,  whereby  an  aftien  had  accrued  to  the  faid  mafter 

warden* 
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wardens  and  fociety  to  demand  ami  have  of  the  faid  de-    1 742. 
fendant  the  faid  30/  refidue  of  the  faid  60/.  *  neverthelefs  ^nrsJ 
the  faid  defendant,  although  he  hath  been  often  requefted,  J^1^ 
hath  not  rendered  to  the  faid  mafter  wardens  and  fociety  m^er»  &"" 
the  faid  60/.  or  any  part  thereof,  but  hath  wholly  refufed    againft 
and  Hill  doth  refufe  to  render*  the  fame  *  and  the  faid     Fli-L- 
matter  wardens  and  fociety  fay  that  they  are  damnified  to 
the  value  of  70/. ;  and  therefore  they  bring  fuit  See. 

,  The  defendant  fays  that  the  declaration  of  the  faid  mafter 
wardens  &c.  and  the  matters  therein  contained  are  not 
good  and  fufficient  in  law  for  the  faid  mafter  Sec.  to  have 
or  maintain  their  faid  a&ion  againft  him ;  to  which  de- 
claration and  the  matters  therein  contained  he  the  faid  de* 
fendant  is  not  under  any  neceflny  nor  bound  by  the  laws 
of  the  land  to  make  anfwer,  and  this  he  is  ready  to  verify* 
wherefore  for  want  of  a  fufficient  declaration  in  this  behalf 
he  prays  Judgment,  and  that  the  faid  mafter  wardens  and 
fociety  of  the  myftery  of  gunmakers  of  the  city  of  London 
may  be  barred  from  having  or  maintaining  their  a&ioa 
aforefaid  againft  him  the  faid  defendant. 

The  plaintiffs  join  in  demurrer,  and  pray  judgment,  and 
their  faid  debt,  together  with  the  damages  by  reafon  of 
detaining  the  faid  debt,  to  be  adjudged  to  them.  , 

And  upon  this  demurrer  to  the  plaintiffs'  declaration  the 
caufe  comes  now  in  judgment  before  the  Court. 

>  v 

There  have  been  three  objections  (a)  taken  to  the 
plaintiffs'  declaration; 

1  ft,  That  the  bye-law,  on  which  the  adion  is  founded, 
is  not  good  \ 

%     2dly,  That,  if  it  be,  the  breaches  are  not  well  afligned. 
?dly,  That,  if  the  bye-law  be  good  and  the  breaches 
well  afligned,  the  a&ion  cannot  be  brought  in  the  name  of 
the  corporation. 

Cc2  As 

(a)  This  cafe  was  argued  on  three  fereral  days,  19th  ot'June  1 740, 10th 
-  of  June  174I,  and  23d  of  Jmtu  174%,  by  Ptbmt  King's  Serjc.  and  Uriim 
Serjt.  ia  fuppoct  of  the  demurrer,  aad  by  Birth  King's  Serjt.  and  Drmftr 
Scrjt,  for  the  plaintiffs. 
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1742         As  to  the  £.11  obje&ion,  we  are  of  opinion,  and  fo  are 
<->"y^J  my  Brother  For  it, cut  and  my  late  Brother  Ptirker%  (now 

Ic^g^  Ii0rd  CSicf  BlI0n^ that  tbc  hYcAzw  is  not  S00*1  * fct  for,h 

maker*  A^.  *n  tDls  declaration.     It  is  very  probable  that  if  other  pans 

aiaimjt     of  the  charter  and  other  bye-laws  of  the  corporation  were 

fttx.     fet  forth,  it  might  appear  to  be  a  good  bye-law :  but  we 

can  take  notice  of  nothing  but  what  it  kt  forth  in  the 

pleadings. 

The  general  rale  is  that  all  reftraints  of  trade,  (which  the 
law  fo  much  favours,)  if  nothing  more  appear,  are  bad.  This 
is  the  rule  which  is  laid  down  in  that  famous  cafe  of 
MitcM  r.  Reynolds j  which  is  Tery  well  reported  in  1  P. 
Wms.  18  r  ;  in  which  Lord  Macclesfield  took  fuch  great 
pains,  and  in  which  alt  the  cafes  and  arguments  in  relation 
to  this  matter  are  thoroughly  weighed  and  confidered  -f 
and  therefore  I  will  not  repeat  them  to  you  again  in  worfe 
words,  but  refer  you  to  that  report,  where  you  may  fee  all 
the  cafes  cited  which  relate  to  this  point,  and  where  it  is 
confidered  in  every  light  in  which  1  think  it  is  pofitble  to 
confider  if. 

But  to  this  general  rule  there  ate  fomc  exceptions ;  as 
firft  that  if  the  reftraint  be  only  particular  in  refpe&  to  the 
time  or  place  (a),  and  there  be  a  good  confederation  given 
to  the  perfon  reftrained,  a  contra£k  or  agreement  upon 
inch  confideration  fo  reftraming  a  particular  perfon  may  be 
good  and  valid  in  law,  notwithstanding  the  general  rule  $ 
and  this  was  the  very  cafe  of  Mitchell  v.  Reynolds,  where 
foch  a  bdnd  was  holden  to  be  good.  So  likewife  if  the 
reftraint  appear  to  be  of  a  manifeft  benefit  to  the  public, 
fuch  a  reftraint  by  a  bye-law  or  otherwife  may  be  good. 
For  it  is  to  be  confidered  rather  as  a  regulation  (b)  than 

a  reftraint;, 

(a)  See  die  cafe*  of  Ckrke  ▼.  Cmmrr,  Ctf.  ttmfr.  Harxha.  53 ;  Cb*f- 
m*m  r.  Nmnbj*  %  Str.  739,  Artyh  297;  *  Ld.  Raym.  X456,  and  J  Br: 
Farl.  Caf.  349 ;  and  Davis  v.  Msfo*,  5  D,  &  E.  Il8.  ;  in  the  two  for- 
aher  of  which  an  agreement  by  **  •fprtmtut,  in  confideration  of  being 
taught  his  trade,  not  to  carry  on  the  fame  trade,  in  one  infUnce  within 
half  a  mile  of  the  matter,  and  in  the  other  within  the  bills  of  mor- 
tality, under  a  penalty,  waa  holden  to  be  a  valid  agreement.'  The  lift  cafe 
tni  chat  of  an  affiant  to  a  furgeon. 

(4)  See  the  following  cafes  refpe&ing  bye-lawi  made  by  public  com- 
panies, and  what  bye-law  it  confidered  only  aa  a  regulation,  and  what 
at  a  reftraint,  of  trade;  Frtmaath  ▼.  Taa  Comfiamy  rfSHMmvfi«nt  I  />»• 
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a  rcftraint ;  and  it  is  for  the  advantage  and  not  the  detri-     1742.. 
Client  of  trade  that  proper  regulations  (hould  be  made  in  it.  *-*^*^> 
And  it  js  plain  by  the  recitals  of  this  charter  granted  to  the  ThcMifter 
Gunmakers' Company  that  this  was  the  very  purpofe  for  m^rt  &°~ 
which  this  corporation  was  created.  nainfi 

It  is  therefore  by  this  rule  and  this  exception  that  we 
mull  try  the  prefent  cafe.  And  firft  it  is  certain  that  both 
thefe  bye-laws  (a)  are  reftraints  upon  trade,  and  therefore 
bad  uniefs  they  fall  under  the  exception.  To  oblige  a  man 
after  he  has  finifhed  his  barrels  not  to  fell  them  to  any  one 
(b)  but  one  who  is  admitted  of  the  Company  is  a  great  re- 
ltraint  upon  trade.  So  likewife  not  to  put  his  mark  or  to 
fuffer  his  mark  to  be  put  upon  the  barrel  of  any  perfon  not 
admitted  of  the  Company  is  a  very  great  hardfhip  and  rc- 
ftraint, uniefs  there  were  a  particular  reafon  fpr  it.  But, 
it  does  not  appear  from  any  thing  that  is  fet  forth  in  the 
declaration  that  the  charter  has  giveri  any  directions,  or 
the  Company  made  any  bye-laws,  concerning  the  regulation 
pi  that  particular  branch  of  the  trade  of  fitting  the  barrels 
into  the  (locHs \  and  if  not,  no  reafon  can  be  afligned  why 
other  perfons  may  not  tlo  it  as  well,  and  Qiould  not  be  per- 
miued  to  do  it  as  well,  as  thofe  who  are  members  of  the 
Qompany,  Nor  does  it  appear  by  the  declaration  that  the 
particular  marks  which  every  perfon  of  the  Company  puts 
on  his  own  barrels  are  an  evidence  that  fuch  barrels  have 
been  tried  and  proved  by  the  Company,  or  that  fuch  marks 
may  not  be  put  on  before  they  are  tried  and  proved,  or 
that  there  is  any  method  wbatfoever  prefcribed  either  by 
the  charter  or  any  bye-laws  for  trying  and  proving  barrels 
made  by  members  of  the  Company.  And  as  we  can  pre- 
fume  nothing  but  what  is  fet  forth,  we  are  obliged  to  be 

°f   ^ 

a*9;  Cuddon  V.  Eafl-wkk,  Salk.  1 93;  Wanngl*.  The  CbaoxkrUin  of the  City  of 
London,  I  Str.  675;  Bofwortb  V.  Htarne,  %  Str.  1085,  to*  Amir.  91  ; 
Barrifon  v.  The  ChemherUin  of  London,  1  Burr.  1%  ;  Cuen  V.  The  May* 
of  Durham,  ib.  117  j  The  King  v.  The  Mafler  and  Wardens  of  the  Surge*** 
Co.  in  London,  %  Burr.  89a;  The  King  V.  Sir  7.  Hanifon,  Chamberlain  oj 
London,  3  Burr.  1312;  Pierce  V.  Bartr*m%Co*»p.  %6$  ,•  and  Tie  BuUhert 
Company  ▼.  Morey,  I  H.  Bl.  Rep.  37*. 

(a  J  In  truth  it  is  only  one  bye-law,  confiding  of  two  branches. 

\h)  The  bye-law  is  not  fo  exteofire  ;  it  merely  refrains  the  members 
•f  the  Company  from  felling  barrels  "  to  any  perfon  of  the  faid  art  within 
the  faid  city  or  liberties  or  four  miles  compafs  thereof "  who  is  nyt  a 
member. 
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1 74Z.    of  opinion  that  this  part  of  the  bye-law  likewife  is  not 
t^v-O  good,  as  being  a  refrain:  upon  trade  without  an  apparent 

&c.  of  Gup- 
ncaltrrs  &.c*       

*****>*  The  objection  to  the  latter  part  of  the  bye-law,  that  a 
Fell,  flop  is  to  be  made  of  proof  until  conformity  or  payment  of 
the  penalty,  though  we  think  it  a  good  objection,  affords 
no  argument  at  all  in  the  prefent  cafe,  becaufe  a  bye-law 
may  certainly  be  good  in  part  (a)  and  bad  in  part ;  and 
this  action  is  not  founded  on  that  part  of  the  bye-law. 

As  therefore  we  are  of  opinion  that  the  bye-law,  on 
i  which  this  action  is  founded,  is  not  good  in  either  part  of 

it,  the  two  other  objections  become  altogether  immaterial ; 
and  therefore  1  (hall  fay  but  very  little  upon  them. 

*  As  to  the  objection  that  the  breaches  are  not  well  af- 
figned ;  we  are  rather  inclined  to  think  that  the  firll  breach 
is  not  well  afligned,  becaufe  it  does  not  appear  that  the 
defendant  was  guilty  of  the  fact  there  laid  to  his  charge 
after  be  was  a  member  of  the  Company,  unlefs  the  day 
which  follows  after  the  words,  to  wit,  be  material  (b)  \ 
which  we  think  it  is  not. 

There  are  many  cafes  in  the  books  relating  to  this  mat- 
ter, but  I  think  that  no  certain  rule  can  be  laid  down  con- 
cerning it,  but  the  Judges  muft  judge  as  well  as  they  can 
from  the  nature  of  every  particular  cafe.  I  will  mention 
only  two  inftances  to  explain  what  I  mean.  •  In  the  cafe  of 
an  action  on  a  promiffory  note,  it  is  generally  laid  in  the 
^declaration  that  after  the  day  of  the  making  of  the  act,  to 
wit,  upon  fuch  a  day  fuch  a  note  was  made  \  in  which 
cafe  the  very  day  fet  forth  after  the,  to  wir,  is  certainly 
material,  becaufe  the  fame  identical  note  mull  be  proved ; 
and  it  can  be  afcertained  only  by  the  date  \  and  if  it  be  of 
another  date,  it  is  another  note.  But  in  the  cafe  of  a 
declaration  in  ejectment,  where  the  demife  is  laid  upon 
fuch  a  day,  and  the  declaration  goes  on  and  fays  that  af- 
terwards, to  wit,  upon  fuch  a  day  the  defendant  ejected  the 
plaintiff,  this  day  is  not  material,  becaufe  if  the  defendant 

ejected 

{a)  Bat  fee  Clarke  ▼.   TmcieU,  %  Fcntr.  183. 
(h)  Vid.  SMnmer  f.   Amhrws,  I  Sauad.  169. 
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qeSedliim  upon  any  day  after  the  day  of  the  demife,  it  is    1742. 
Efficient.     And  if  the  day  of  the  eje&raent  be  laid  to  be  v>?vV 
before  the  day  df  the  demiie,  it  muft  always  be  rejected  as  J^Jo^ 
repugnant  and  immaterial,  but  docs  not  vitiate  the  de-  m^i£n  &*£ 
claration.     But  this  objection  only  lies  to  the  fit  ft  breach    againfi 
affigned ;  for  the  fecond  is  right  in  this  refpe&.  **«.*. 

But  there  is  another  objection  that  goes  to  both  the 
breaches,  that  it  is  not  laid  that  the  defendant  at  the  time 
of  the  breaches  knew  the  perfons  there  mentioned  not  to  be 
members  of  the  Company.  Whether  or  no  it>is  neceflary 
that  this  fhouJd  have  been  fo  laid,  we  give  no  pofitive 
opinion,  becaufe  it  is  not  neceflary.  To  be  fare,  if  it 
were  in  an  indictment  it  would'  be  neceflary  to  lay  it  fo  ; 
and  we  think  at  lead  that  it  would  have  been  better  if  'it 
had  been  fo  laid  in  the~prefent  cafe. 

There  is  but  one  objection  that  remains,  which -is  that  tho. 
Company  could  not  fue  in  their  own  name  for  thefe  pe- 
nalties, becaufe  there  is  no  direction  in  the  bye-law,  and  be- 
6des  the  penalty  is  not  given  to  them  but  to  other  perfons, 
that  is,  a  moiety  to  the  ufe  of  the  poor  of  the  Company 
and  a  moiety  to  the  difcoverer  (a).  But  we  are  inclined 
to  think  that  if  the  bye-law  were  good,  and  the  breaches 
well  aligned,  the  action  might  be  brought  in  the  name  of 
the  Company  (b).  The  Chamber/pin  of  London'*  cafe,  5 
Co.  62.  biy  1  KoL  Air.  366.  (C),  and  what  is  faid  in  the 
cafe,  of  Player  and  Fere,  Sir  T.  Rajrn.  324,  are  very 
ftrong  authorities  in  fupport  of  this,  opinion.  But,  as  it  is 
not  neceflary  at  prefent,  we  give  no  pofitive  opinion  upon 
this  point* 

Upon  the  whole  therefore,  though  we  were  very  much 
inclined  (as  far  as  juflice  would  permit)  to  give  judgment 
for  the  plaintiffs,  being  fatisficd  that  they  are  a  very  ufeful 

Company 

(«)  The  a&ion  could  not  have  been  brought  by  any  &feo+er*r;  for 
though  a  body  politic  may  make  a  bye-law,  fubje&ing  thofe  who  infringe 
it  to  a  penalty,  they  cannot  give  an  action  to  a  granger  to  recover  fuch 
penalty.  Jkdvtu  y.  Fenn*Ut  {  Wilf.  437  ,•  and  Totter  dell  and  Harru,  Majhr* 
•/the  Taylor,'  Co.  at  Batb,  v.  Gla%by9  %  Wilf.  266. 

(b)  In  tfce  cafe  of  Tie  Majier  Wardens  and  Commonalty  of  Feltmakert  ▼. 
Davit y  Bof.  b*  Full.  98,  it  wai  holden  that  the  matter  wardens  and  earn* 
monalty  of  a  company  could  not  fue  for  a  penalty  forfeited  to  the  mailer 
and  wardens,  to  the  ufc  of  the  mailer  wardens  and  company. 
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1742.    Company,  and  that  it  is  of  great  confequence  to  the  publiq 

<^*y-*o  that  the  art  of  guhmaking  (hould  be  put  under  proper  re- 

-ThclV^ftergulations,  yet  we  are  obliged  in  judice  to  be  of  opinion 

maker*  &c" tnat  tn's  bye«law  is  not  fufficiently  fupported  by  any  thing 

againji     that  is  fet  forth  in  the  declaration,  and  that  therefore  judg- 

Fill.     mCnt  mufl  be  for  the  defendant."  ' 

Williams  qui  tam  agalnjl  Drewe. 

Thurfday,  u  lVlOTION  (a)  for  cofls  on  the  plaintiff's  being  non- 
Jan.  27th.  fuited.     A&ion  of  debt  for  200/  by  the  plaintiff  as  a  com- 
mon informer  on  the  flat.  15  Car.  2.  c.  8.  made  to  prevent 
The  ftat.18  batchers  felling  live  cattle ;  penalty  double  the  value  of  the 

i^which  f"catt'c  ?  onc  na'^  t0  tnc  King,  tne  otncr  t0  tnc  informer, 
gives  coftt  No  softs  given  by  the  ftatiite  to  the  informer.  Nil  debet 
to  defend-  was  pleaded ;  and  the  plaintiff  was  nonfuited  at  the  laft 
ant.  in  Po-  Cornwall  aflizes/ 

Smirche      Thc  motion  l*  pounded  on  the  18  Eliz.  c.  5  /  3. 
plaintiff  be  And  the  only  queftion  is  whether  that  ftatute  extends  to 
nonfuit,  ex-  forfeitures  and  penalties  created  by  any  fubfequent  ftatutes. 
tendstofub-      \t  wa8  ^jj  that  tnc  ftatute  of  Charles  the  Second  has 
weUwJirior  onl7  cn*orccd  l nc  ftatute  3  &  4  E J.  6 .  c .  1 9. ,  by  enlarging  the 
ftatute*.      penalties  and  a  little  altering  the  nature  of  the  offence. 
It  was  faid  alfo  that  there  is  not  one  word  in  the  flat.  18^ 
Eliz.  which  implies  that  it  relates  only  to  offences  created 
before  that  time'    And  for  the  defendant  was  cited  Pie*% 
cafe,  Hutt.  25,  which  was  in   17   Jac.  1.     The  infor. 
mation  was  on  the  35  Eliz*  c.  6,  which  was  a  temporary 
aft;  and  the  queftion  was  whether  the  defendant  being 
found  not  guilty  (b)  was  entitled  to  coils;  and  faid  there 
that  this  ftatute  18  Eliz.  was  a  perpetual  direction  to  all 
informers.     Doghead*%  cafe,  2  Leon.    116.     Information 
on  the  27  Eliz.  c.  4 ;  plaintiff  nonfuited ;  and  there  held 
that,  the  plaintiff  not  being  a  common  informer,  the  de- 
fendant was  not  (c)  entitled,  but  no  objection  that  it 
was  on  a  fubfequent  ftatute.     2  Keb.  106 ;  and  .1  Sid. 
311.    An  indictment  for 'compounding  an  information 
without    th$    leave    of  the  Court,   and  faid    that    this 
Court  bad  on  this  ftatute  made  many  rules  to  compound 

penalties 

(a)  By  Dr*p*r  Serjt. 

(*)  H«  was  found  guilty,  but  the  judgment  was  arretted. 

(  0  But  fee  The  May*  \$t.  0/  Plym-ab  t.  H> 'erring,  H& .  X  J  Geo.  a.  C.  B. 
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penalties  created  by  fubfequent  ftatutes;  which  (hew6  that  1742, 3* 
another  claufe  of  this  ftatute  has  been  holflen  to  extend  to.  ^ry^j 
fubfequent  ftatutes,  though  there  are  no  flronger  words  Williams 
there  than  in  the  prefent  claufe.     Harris  q.  t.  v.  Rtfve  in    *•«*£ 
B.  R.\  and  Lamb  q.  t.  v.  Fetherjlon,  M.  10  Of 0.7..  D"WE' 

Beljuld  defired  time  to  (hew  caufc.  So  rule  nifi,  which 
was  afterwards  made  abfolute  (a) ;  Beljuld  faying  "  that  he 
did  not  oppofe  it." 

(a)  Law  q.  t.  T.  Worr*U%  I  rVUf.  1X7;  Carter  q.  t.  r.  T-tbg.  M.  1% 
G*.  1.  there  cited;  and  TU  May«r,  &*.  tf  Plymouth  v  rVerriag,  f&  S  P; 
—See  alfo  the  cafe  of  Wm»fo*  q.  t.  v.  Allot,  Co-wf>.  366,  where  the  plain- 
tiff having  been  nonfuitedin  an  ad  ion  on  the  ft  at.  11  Htn,  8.  *.  15,  for 
nonrefidence,  it  was  holdcn  that  the  defendant  was  entitled  to  coftv, 
though  it  was  obje&ed  that  the  ft  at.  iS  £//'«.  f.  5.  did  not  extend  ttf 
tiigfe  cafcf  where  a  moiety  of  the  penalty  is  given  to  the  King. 


John  Cole h an  againj  John  Cooke.  Thurfday? 

Feb.  loch. 

1  HE  following  opinion  of  the  Court  was  delivered  by    A  promifo- 
ry notepay* 

fHUes,  Lord  Chief  Juftice.     «  Motion  in  arreft  of  or  or^  & 
judgment.     The  fir  (I  count  is  on  a  promifory  note  dated  the  death  of 
27th  of  May  1732*  whereby  the  defendant  promifed  to  ^'J* ***!*"" 
pay  to  Henry  Delany  or  order  150  guineas  ten  days  after  ^e  J^ 
the  death  of  his  father  John  Cooke  for  value  received;  which  and  4  An.  c 
note  after  the  death  of  the  father  (which  is  laid  to  be  the  9  i8""1  con- 
ad  of  April  1 741)  was  duly  indorfed  by  Delany  to  AeJjWg1*- 
plaintiff.     The  felond  count  is  on  a  promifory  note  dated  ^  £ri*. 
the  15th  of  July  1732,  whereby  tlie  defendant  promifed  tain  an  ac- 
to  pay  to  Henry  Delany  or  order  fix  weeks  after  the  death  won  upon  it 
of  his  father  50  guineas  for  value  received  ;  the  like  in-^™^ 
clorfement  laid  alter  the  death  of  the  father  as  before. 
The  third  count  is  for  money  had  and  received  &d.  250/. : 
hut  this  is  out  of  (he  cafe.    The  damage  is  laid  at  300/.  \ 
and  a  general  verdift  for  the  plaintiff  on  both  notes. 

It  was  infifted  (a)  on  for  the  defendant  in  arreft  of  judg- 
ment that  thefe  notes  are  not  within  the  ftat.  3  &  4  Anne 

(«)  This  cafe  was  fcveral  times  argued. 
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payable,  and  alfo  every  fuch  note  fliall  be  aflignable  or  in-  ^  742>  3* 
dorfable  over  in  the  Tame  manner  as  inland  bills  of  ex-  v^rw 
change  axe  or  may  be  according    to  the  cuftom  of  mer-  Colkban 
chants ;  and  ttut  the  perfon  or  pcrfons,  Sec.  to  whom  the    *?aiuJi 
fomof  money  is  made  payable  by  fuch  note  (hall  and      00KC' 
may  maintain  an  a£tion  for  the  fame  in  fuch  manner  as 
he  (he  or  they  ipay  do  upon  any  inland  bill  of  exchange, 
&c. ;  and  that  the  perfon  or  perfons,  &c.  to  whom  fuch 
note  is  indorfed  or  aifigned,  or  the  money  therein  mention- 
ed ordered  to.be  paid  by  indorfement  thereon,  (hail  and 
may  maintain  his  her  or  their  adion  for  fuch  money  either 
agaihft  the  perfon  or  perfons  who  figncd  fuch  note,  or 
againft  any  of  the  perfons  who  indorfed  the  fame,  in 
like    manner  as   in   cafe  of  inland    bills  of  exchange. 
The  title  of  the  aft  feems  to  refer,  to  bi^  of  exchange,  and 
they  are  likewife  referred  to  in  the  preamble,  and  the  reme- 
dy is  to  be  the  fame  (a).    .But  in  the  defcription  of  the  notes 
which  are  to  be  made  aflignable  there  is  no  reference  to 
bills  of  exchange ;  but  the  words  are  very  general,  and  I 
never  uhderftood  that  the  plain  words  of  an  enading  claufe 
are  to  be  reftrained  by  the  title  or  preamble  of  an  aft  (4). 
It  has  indeed  been  often  faid,  and  1  think  very  rightly,  that 
if  the  words  of  an  aft  of  parliament  be  doubtful,  it  may 
be  proper  to  have  recourfe  to  the  preamble  to  find  out  the 
meaning  of  the  Legiflature ;  but  where  the  words  of  the 
cnafting  part  are  plain  and  exprefs,  I  do  not  think  that  they 
ought  to  be  reftrained  by  the  preamble ;  for  the  preamble 
may  only  recite  fome  particular  mifchiefs  which  have  hap- 
pened, but  the  enafting  claufe  may  not  only  be  calculated 
to  prevent  thofe  mifchiefs  but  others  alfo  of  a  like  nature. 
Now  the  words  of  the  enafting  part  of  this  aft  are  plain 
and  clear  and  very  general ;  and  in  order  to  bring  a  note 
within  the  defcription  of  that  cUufe,  it  is  only  neceflary, 

iftr, 

(a)  It  was  taken  for  granted  in  Tindal  ▼.  Brov**t  t  D.  &  E.  167  ; 
%  D.  &  E.  1 86 ;  both  in  the  Court  of  King's  Bench  and  in  the  Exche- 
quer-Chamber, and  folemnly  decided  in  the  cafes  of  Brown  r.  H*rr*~ 
den,  ib.  4  vol.  148,  and  Smith  v.  Kendal t  lb.  6  vol.  123,  (in  which  the 
di&um  of  Denifon  J.  in  Dtxlamx  v.  Hood,  Bull.  AT.  P.  %  7 4,  and  the  de- 
termination in  May  v.  Cooper,  Po/l.  376,  to  the  Contrary  were  over-ruled) 
that  three  days'  grace  are  allowed  on  a  promifory  note  (though  it  he  a  note 
payable  to  A.  without  adding  "  or  to  his  order,  or  to  bearer,**  Smith  w. 
Kerndal,  6  D  13*  E.  123  )  as  well  as  on  a  bill  of  exchange,  by  renfon  of 
the  flat.  3  &  4  An*  *  9.,  which  puts  them  both  on  the  fame  footing  in 
all  refpeas. 

(b)  Vid.  Copeman  V.  Gallant,  I  P.  Wms.  300;  Macs  ▼.  Codtll,  Ccivp. 
.%$%%  PaUifon  v.  Banket',   ib.  543;  Cox  v.  Liotard,  H.  44  Gto.  3.  /Xw»/. 

X67.  «.  (S5)>  o&«  ed-;  nod  Bradley  v.  C/arlt, per  BulltrJ.s  D.&E.  201. 
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1 74;    3.      1  ft,  That  the  note  fliould  be  in  writing; 
k*s\~%.j      2dly,  That  it  (hould  be  made  and  figned  by  the  perfon 
Colebav  promifing  to  pay  ;  % 

■*"*>*         An<f3d!y,  That  there  be  an  exprefs  promife  to  pay  to 
Cookc.   anotncr  or  fa  order  or  bearer.     But  as  to  the  time  of  pay- 
ment, the  aft  is  filcnt,  nor  is  there  any  particular  form 
prefcribed. 

And  therefore,  as  to  the  firft  obje£Hon,  thafif  a  bill  of 
exchange  bad  been  drawn  in  this  manner  it  would  not  hare 
been  good;  fuppoGng  it  to  be  true,  I  do  not  think  that  it 
follows  that  thefe  promifory  notes  may  not  be  within  the 
general  words  of  the  ftatute,  if  they  anfwer  all  the  de- 
fcriptions  therein  contained.      However  for  argument's 
fake  I  will  fuppofe  that  this  confcquence  would  hold:  but 
we  do  not  think  fflat  a  bill  of  exchange  drawn  in  this 
manner  would  be  bad.     Upon  this  head  it  would  be  but 
mifpcnding  time  to  run  over  all  the  paflTages  which  have 
been  cited  out  of  the  civil  law  books  in  relation  to  bills  of 
exchange,  becaufe  I  put  a  queftion  to  the  counfel  which 
will  I  think  determine  this  point,  whether  there  is  any 
limited  time  mentioned  in  any  of  the  books  beyond  which 
if  bills  of  exchange  are  made  payable  they  are  not  good, 
and  it  was  agreed  by  the  counfel  that  they  could  find  no 
fuch  rule,  and  I  am  fure  I  can  find  none.    But  if  a  bill  of 
exchange  be  made  payable  at  never  fo  diftant  a  day,  if  it 
be  a  day  that  muft  come,  it  is  no  objection  to  the  bill. 
There  is  but  one  paflage  in  the  books  wherein  any  notion 
to  the  contrary  is  fo  much  as  hinted  at ;  and  that  is  in  Scac-  ' 
cbius  de  comnurcus%  where  it  is  faid  that  it  had  been  former- 
ly an  objeftion  againft  a  bill  of  exchange,  as  contrary  to 
the  nature  of  it,  that  it  was  made  payable  at  the  end  of 
feven  months :  but  by  his  making  ufe  of  the  word  for. 
merljy  it  is  plain  that  in  his  opinion  the  law  was  then  held 
to  be  otherwife.    If  therefore  the  diftance  of  time  would 
not  have  made  a  bill  of  exchange  bad  if  drawn  in  this 
manner,  fince  It  is  drawn  at  a  time  which  muft  come,  the 
only  other  obje&ion  that  was  made  on  this  head  was  that 
in  all  bills  of  exchange  there  muft  "be  a  par  pro  pari,  which 
there  cannot  be  in  this  cafe,  becaufe  the  value  cannot  be 
ascertained.     But  I  (hall  (hew  plainly  that  the  value  mav  be 
ascertained,  when  I  come  to  the  other  obje&ion  that  thefe 
are  not  negotiable  notes. 

Secondly;  Having  anfwered  the  obje&ions  againft  thefe 
notes  confidcring  them  ou  the  fame  foot  as  bills  of  exchange, 

I  come 
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I  come  now  to  the  fecond  objeflion,  ariGng  from  the  words  1 742;  3. 
and  intent  of  the  ftatute.  And  firft  1  think  that  they  are  v^n*-/ 
plainly  within  the  words.  They  are  made  in  writing;  they  C°"."£" 
are  Ggned  by  the  pcrfon  promifing  to  pay,  and  there  is  an  co^ee. 
czprefs  promife  to  pay  to  another  or  his  order ;  and  as  no 
time  df  payment  is  mentioned  in  the  ftatute,  the  diftance  of 
time  is  no  objection  within  the  words  of  the  a£t. 

£ct  us  fee  therefore  in  the  next  place  whether-  any  ob- 
jeQionarifes  againft  them  from  the  deGgn  and  intent  of  the 
aft  ;  though  I  think  it  would  be  pretty  hard  to  conftrue  a 
note  to  be  not  within  the  intent  of  an  aft  when  it  is  mani- 
feftly  within  the  words  of  it,  and  the  words  of  the  a£t  are 
plain  and  exprefs.  When  the  words  of  an  a£k  are  doubtful 
and  uncertain,  it  is  proper  to  inquire  what  was  the  in- 
tent of  the  Legiflature:  but  it  is  very  dangerous  for  Judges 
to  launch  out  too  far  in  fearching  into  the  intent  of  the 
Legiflature,  when  they  have  exprefled  themfelves  in  pfein 
ana  clear  words.  However  we  think  that  thefe  notes  are 
within  the  intent  as  well  as  the  words  of  the  aft.  And 
to  Qiew  that  they  are  fo,  I  will  here  take  notice  of  all 
the  cafes  which  were  cited  to  the  contrary,  and  will  (hew 
that  they  all  (land  on  a  different  foot  and  are  plainly  dif- 
tinguiftiable  from  the  prefent.  For  they  are  all  of  them 
cafes  where  cither  the  fund  out  of  which  the  payment 
was  to  be  made  is  uncertain,  or  the  time  of  payment  is 
uncertain  and  might  or  might  not  ever  happen :  whereas 
in  the  prefent  cafe  there  is  no  pretence  that  the  fund  is 
uncertain,  and  the  time  of  payment  mull  cbme,  becaufe 
the  fgther  after  whofe  death  they  are  made  payable  muft  die  • 
one  time  or  other.  The  cafe  of  Pear/on  v.  Garrett,  4  Mod.  ' 
24a.  and  Comb.  227.  was  thus;  the  defendant  gave  a  note 
to  pay  60  guineas  when  he  married  B.9  and  judgment  was 
given  forthe  defendant,  becaufe  it  was  uncertain  whei her  he 
would  ever  marry  her  or  hot,  fo  the  time  of  payment  might 
never  come.  In  the  cafe  of  Jocefyti  v.  Le  Serre,  P.  1  G.  1. 
B.  R.  (a),  the  bill  was  drawn  on  Jocelyn  to  pay  fo  much 
every  month  out  of  his  growing  fubfift*nct\  how  long  that 
would  laft  no  one  could  tell,  or  whether  it  would  be  fuffi- 
cientfor  thatpurpofe;  and  therefore  the  bill  was  holden 
not  to  he  good,  becaufe  the  fund  was  uncertain.  In  the 
cafe  of  Smith  v.  Boheme  (h)t  M.  \   G.  1.  B.  R.9  the 

promife 

•fa J  Reported  in  10  JIM.  «94-  »nd  3**  s  *nd  citcd  in  %  Lnd  <R*-"' 

13*1,  and  in  %  Mud.  364. 
fA/Cttcd  in  a  Luri  Hayrn,  Ij6» 
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1 742/  3.  promifc  in  the  note  was  to  pay  70  /.  or  furrender  a  perfon 
y^^r^u  therein  named ;  if  therefore  be  furrendered  the  perfon, 
Coleman  t|,crc  wa8  no  promife  to  pay  any  thing,  and  therefore  the  note 
cJom,  was  uncertain  and  not  negotiable.  In  the  cafe  of  Appleby 
v.  hiddidpky  P.  2  Geo.  1.  (a)%  a  promife  to  pay  if  his 
brother  did  not  pay  by  fuch  a  time;  held  not  to  be  within 
the  ftatute,  becaufe  it  was  uncertain  whether  the  drawer  of 
the  note  would  ever  be  liable  to  pay  or  not.  In  the  cafe  of 
Jenny*.  Herle(b)f  Tr.  10  Geo.  1.,  a  promife  to  pay 
fuch  a  fum  out  of  the  income  of  the  Devonjhire  mines,  held 
not  a  promife  within  the  ftatute,  becaufe  it  was  uncertain 
whether  the  fund  would  be  fufficient  to  pay  it.  So  in  the 
cafe  of  Barnfiey  v.  Baldwyn,  P.  14  Geo.  2.  B.  R.  fcjf 
the  promife. was,  as  in  the  cafe  of  Pearfon  v.  Garrett ,  to 
pay  fuch.  a  fum  on  marriage  ;  and  held  not  to  be  within 
the  ftatute  for  the  fame  reafon.  And  as  thefe  notes  are 
plainly  not  within  the  intent  of  the  ftatute  becaufe  not  ne- 
gotiable ab  initio,  fo  when  the  words  themfelves  come  to  be 
confidered  they  are  not  within  the  words  of  it,  becaufe 
the  ftatute  only  extends  to  fuch  notes  where  there  is  an 
abfolute  promife  to  pay  and  not  a  promife  depending  on  a 
contingency,  and  where  the  money  at  the  time  of  the  giving 
of  the  note  becomes  due  and  payable  by  virtue  thereof '(fo  are 
the  words  of  the  ftatute),  and  not  where  it  becomes  due 
and  payable  by  virtue  of  a  fubfequent  contingency  which  may 
perhaps  never  happen,  and  then  the  money  will  never  be- 
come payable  at  all.  And  it  can  never  be  faid  that  there 
is  a  promife  to  pay  money,  or  that  money  becomes  due  and 
payable  by  virtue;  of  a  note,  when  unlefs  fuch  fubfequent 
contingency  happen  the  drawer  of  the  note  does  not  pro- 
mife to  pay  any  thing  at  all  (d). 

But  the  prefent  notes,  and  thofe  cafes  where  fuch  notes 
hare  been  holden  to  be  within  the  ftatute,  do  not  depend 
on  any  fuch  contingency,  but  there  is  a  certain  promife  to 
pay  alrthe  time  of  the  giving  of  the  notes,  and  the  money  by 
virtue  thereof  will  cejtainlybecome  due  and  payable  one  time 
or  other,  though  it  is  uncertain  when  that  time  will  come; 
The  bills  therefore  of  exchange  commonly  called  BUU 

nundinales 

(«)  Cited  in  8  MU  363.      (•)  Reported  in  %  ZtdXaym.  13**. 

(c)  Sine*  reported  in  7  MU  417.  o&:  ed.;  and  in  %  Str.  115'-  ty"* 
ntame  of  Btardfty  T.  BaUwi*. 

(4)  Bat  there  ma}  be  a  ctmditm-i  ataftama  of  m  bill  of  exchange* 
Smith  V.  Mht,  a  Str.    115a;  Julia*  ▼.  SMrctJtf,  %   Wilfi  9?   *"&*  * 
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nundinalis  were  always  holden  to  be  good,  becaufe  though   1742,  3. 
thefe  fairs  were  not  always  holden  at  a  certain  time,  yet  it  <-*v^j 
-was  certain  that  they  would  be  held.  The  cafe  of  Andrews  Colehan 
v.  Franklyn  (a),    H.  3  Geo.   I.   B.  R.f  depends  on  the    g£* 
fame  reafon ;  for  there  the  note  was  to  pay  fuch  a  fum  two 
months  after  fuch  a  (hip  was  paid  off;  and  held  good,  becaufe 
the  fhip  would  certainly  be  paid  off  one  time  or  other. 
The  cafe  of  Lewis  v.  Ord{b\  T.  8  &  9  G.  2.  B.  R.t 
was  exa&ly  the  like  cafe,  and  determined  on  the  fame  rea- 
fon.    As  to  the  objection  that  thefe  are  not  negotiable 
notes,  becaufe  the  value  of  them  cannot  be  ascertained, 
the  argument  is  not  founded  on  fad),  becaufe  the  value  of 
a  life  when  the  age  of  a  perfon  is  known  is  as  well  fettled 
as  can  be ;  and  there  are  many  printed  books  in  which  thefe 
calculations  are  made.     But  if  it  were  othcrwife,  the  life 
of  a  man  may  be  infurcd,  and  by  that  the  value  will  be 
ascertained.     And  the  fame  anfwer  will  ferve  to  the  objec- 
tion which  I  before  mentioned  againft  fuch  bills  of  exchange. 

There  was  another  objection  taken,  that  the  drawer 
might  have  died  before  his  father,  and  then  thefe  notes 
would  have  been  of  no  value  :  but  there  is  plainly  nothing 
in  this  objection,  for  the  fame  may  be  faid  of  any  note 
payable  at  a  diftant  time,  that  the  drawer  may  die  worth 
nothing  before  the  note  becomes  payable. 

We  do  not  think  that  the  averment  of  the  death  of  the 
father  before  the  indorfement  makes  any  alteration,  becaufe 
we  are  of  opinion  that  if  the  notes  were  not  within  the 
ftatute  ab  initio,  they  (hall  not  be  made  fo  by  any  fubfe- 
quent  contingency.  But  for  the  reafons  aforefaid  we  are 
of  opinion  (and  fo  was  the  Lord  Chief  Baron  Parker  J 
that  the  plaintiff  is  entitled  to  his  judgment  (c)  ;  and  there- 
fore the  rule  for  arreting  the  judgment  mull  be  dif- 
charged  {d).n 

(«)  J  Sir.  24.  (I)  Cvmungb.  Bill*  of  Exchange  H3.     . 

(0  This  judgment  was  afterwards  affirmed  in  the  Court  of  King's^ 
Bench  on  a  writ  of  error,    a.  Sir.  1117. 

(4)  See  the  following  cafes,  in  which  the  notes  or  bills  of  exchange 
(for  they  are  both  on  the  fame  footing)  were  holden  not  to  be  good  notes 
or  bills,  becaufe  they  were  payable  out  of  a  particular  fund  or  on  a  contin- ' 
gency;  Btnbury  T.  Lijfett,  %  Str.  till;  Dwwkes  ,▼.  Lord  DtUraiae, 
%  Bl.  Rtf.  78*  ;  3  Wiif.  ao;;  RoUrU  v.  Ptdke,  I  Burr.  313  ;  Kimgflon 
v.  Lo*gt  M.  %5  G.  3.  B.  R.  BayUy's  Bills  of  Excbang*  71 ;  and  Carlos  ▼. 
fancuTty  5  D.&  B.  48a.— In  thefe,  the  notes  were  holden  to  be  good, 
becaufe  they  were  payable  at  all  events;  Bmrebell  ▼.  BurcboU,  %  Lord 
.  Baym.  I545 ;  Evans  V.  Underwood,  I  IViir.  162 ;  PtyUwll  ▼.  Wilftm%  I 
Str.  164;  Cbad-uuk  ▼.  Alltn,  ib  607 ;  Gofs  v.  Nel/i*t  X.  Burr*  2%s\  and 
H**Jfwllur  ▼.  Horifmck%  7  £).  W  £.  733. 
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« 742,  3 
H.i6o<»  1 


Jonathan  Scott   and  Francis  Rtchardson 
riuuStr,'     4gQ*n/l  Robert  Surman  Salem   Owen  and 
Feb.  10th.      John  Cruickshank,  Affigne^s  of  Richard 
Scott  a  Bankrupt. 


If  goods  be   X  HE  opinion  of  the  Court  was  delivered,  as  follows,  bv 

consigned 

ffefafetri  Willes-  ****  Ch5cf  Micc-  "  A^Jon  on  ibe  cafe  for 
hT  fell 'and  moncy  naa*  and  received.  The  plaintiffs  being  partners  he- 
receive  the  yond  Tea  configned  a  quantity  of  tar  to  Richard  Scott  the 
money  be- bankrupt,  brother  of  the  plaintiff  Scott,  as  their  faQor. 
£"ijj£  There  had  been  mutual  dealings  between  the  two  brothers, 
and  doPDot  w^'cn  wct<e  then  Un fettled.  The  {hip  and  goods  arrived  in 
parchafe  the  Thames  from  Carolina  aid  March  1 739.  The  fador 
with  it  any  received  the  bill  of  lading,  and  fold  the  tar  on  the  28th  of 
ipecific  March  following  to  Qomelius  and  Jeremiah  Owen  ;  and 
bfeof  being xt  was  agreed  that  the  tar  fhould  be  |&id  for  in  prormfory 
difUnguifh-  notes  payable  foar  months  after  the  delivery  of  the  goods, 
cd  fromtbe  and  that  a  deWt  of  31/.  due  from  the  faSor  to  the  vendees 
Jjjj*  *"*  on  *"8  own  account  (hould  be  deduced,  ift  April  1 740 
Seconfign-  the  ^ndees  gave  the  fa&or  in  part  two  promifory  notes, 
or*  cannot  one  for  66/.  13/  4//.,  the  other  for  102/.  6s.  8</.,  which  with 
recover  the  the  31/.  made  up  200/.  On  the  3d  of  April  1740  .the 
ncfSroaMM  ^a^or  committed  an  a£i  of  bankruptcy,  and  a  commiffion 
affigoees,  nTued  on  the  5th  on  the  petition  of  one  of  the  defendants, 
but  mod  *  The  bankrupt  delivered  up  the  two  notes  to  them  as  affig- 
•ome  inun-  ncC8>  ancj  they  have  fince  received  the  money.  They  have 
der^com-  ];jccwjfe  confirmed  the  falc,  and  fettled  the  account  with  the 
—So  if  the  vendees,  and  received  the  balance,  being  378/.  4/.  They 
factor  at  the  have  like  wife  received  the  bounty-money  allowed  by  a£k  of 
time  of  the  parliament  to  the  importers,  being  299/.  8/. 
frtoffT*0  ^e  defendants  infill  that  as  affignees  they  are  entitled  to 
debt  of  his  all  the  money  which  they  have  received,  and  that  the 
own  due  to  plaintiffs  muft  come  in  as  creditors  under  the  commiffion. 

the  vendee,  .     The 

k  is  the    4 

lame  at   if  the  factor  received  fo  much  money  from  the  vendee,  and  the  confignort 
muft  come  in  under  the  factor's  commiffion. 

— But  if  the  goods  remain  in  fpecie  in  the  factor's  hands  at  the  time  of  his  bank- 
ruptcy, the  confignors  may  recover  the  goods  in  trover  from  the  affignees. 

—Or  if  a  factor  fell  goods  for  his  principal,  and  become  bankrupt  before  payment, 
and  his  affignees  afterwards  receive  the  money  for  them,  the  principal  may  recover  it 
from  them  in  an  action  for  money  had  and  received. 

— So  if  the  factor  on  fuch  a  (ale  take'notes  in  payment  from  the  vendee  payable  to  him 
at  a  future  day,  and  his  affigneet  afterwards  receive  the  money  due  on  the  notes,  the 
principal  may  recover  it  from  the  affignee*  in  an  action  for  moncy  had  and  rc^eivc~. 

— If  the  affignees  of  a  factor  (bankrupt)  receive  bounty  money  on  any  article  under 
an  aa  of  parliament  giving  the  bounty  f  tbe  imbyrUr,  the  confignor  of  that  article  may 
recover  fuch  bounty-money  from  them  inaan  action  for  money  had  and  received. 
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The  plaintiffs  infill  that,  the  bankrupt  being  only  a  fac-  1742, 3. 
tor>  the  money  received  00  the  notes,  though  payable  l  ' 

to  the  bankrupt  or  his  -order,  and  likewife  the  money 
received  of  the  vendees,  and  alfo  the  bounty-money,  muft 
be  confidered  as  money  received  to  the  ufe  of  the  plaintiffs. 
The  defendants  paid  the  freight  duty  and  other  charges, 
which  with  the  commiffion  amounted  to  519/.  2/.    * 

The  cafe  was  tried  before  me  at  Guildhall  27th  of  June 
1741  ;  and  the  queftion  referred  (<j)  for  the  opinion  of 
the  Court  was  whether  the  plaintiffs  are  entitled  to  the 
358/.  10/.  for  which  the  verdi&  was  given,  or  to  any  and 
what  part  thereof.  The  fum  of  358A  ior.  arifes  from 
deducting  the  519/.  a/,  out  of  877/.  12/.,  which  was  the 
whole  produce  of  the  tar.  We  did  not  confult  my  Bro- 
ther Forte/cue  A.t  he  not  being  in  Court  at  the  time  of  the 
argument;  but  Lord  Chief  Baron  Parker  agreed  in  opinion 
with  us,  and  has  given  me  authority  to  fay  fo,  that  the 
verdi&  ought  to  be  for  the  plaintiffs  tor  327/.  10/.  deduct- 
ing the  31/.,  for  which  we  are  all  of  opinion  that  the  plain* 
tiffs  can  only  come  in  as  creditors,  it  (landing  juft  on  the 
fame  foot  as  if  the  bankrupt  had  received  it  in  money  before 
bis  bankruptcy. 

We  are  not  quite  agreed  in  our  reafons,  though  we  all 
agree  that  the  verdi&  (hall  be  for  the  plaintiffs  for  327/.  lor. ; 
and  therefore  I  will  inform  you  in  what  we  all  agree,  and 
in  what  tnere  is  fome  little  difference  between  us. 

There  are  three  things  in  difpute ; 

lft,  The  money  received  on  the  notes  ; 

adly,  The  money  received  of  the  vendees  as  the  balance 
of  the  account ; 

And  3dly,  The  299/.  8s.  received  by  the  defendants 
for  the  bounty-money. 

We  all  agree  that  the  equity  of  the  cafe  is  with  the 
plaintiffs  5  and  that  therefore  if  the  law  were  againft  the 
plaintiffs  they  would  certainly  be  relieved  in  equity.  The 
cafes  of  Copeman  v.  Gallant >  1  P.  Wms*  314 ;  of  Wife- 
man  v.  Vandeput,  2  Fern.  203  j  of  Burdett  v.  Willet  in 
Dd  /        the 

(a)  This  cafe  ww  twice  argued  on  the  26th  of  May  and  9th  of  JW 
yembtr  1 74a  by  Siimmtr  and  Primt  King's  Serjci.  for  the  plaintiffs  and  by 
WilUt  King'*  Serjt.  and  Eyre  Serjt.  for  the  defendant*, 
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17421  3.  the  fame  book  63  8;  and  of  Whiteeomi^  Jacob,  1  Salk.  \6x% 

^-v-^  are  all  clear  and  plain  to  this  purpofe.    This  point  there- 

Scott    fore  cannot  be  difputed.    And  wherever  the  equity  of  the 

9ur'I'^k   W^C  *s  C^car^  with  l^c  plaintiff,  I  will  always  endeavour 

if  I  can,  and  if  it  be  any  ways  confident  with  the  rules  of 

law,  to  give  him  relief  at  law.     And  I  (bund  my  refokition 

on  a  maxim  in  law,  that  the  law  will  always  avoid  circuity 

of  adion  if  poflible,  to  prevent  trouble  and  expence  to  the 

fuitors ;  and  for  the  fame  reafon  I  think  a  fortiori  we  ought 

to  endeavour,  if  poflible,  to  prevent  fuits  in  Courts  of 

Equity.     Put  to  be  fure  no  motive  whatever  is  fufficient  to 

warrant  our  determining  contrary  to  law. 

I  will  therefore  in  the  next  place  confider  what  the 
law  is.  And  there  is  a  notion,  I  own,  which  weighs 
much  with  me  to  be  of  opinion  with  the  plaintiffs,  of 
which  my  Brothers  are  doubtful;  and  therefore  as  I 
believe  it  was  never  darted  before,  1  (hall  only  juft 
mention  it  and  (hall  not  rely  upon  it.  My  motion 
is  that  aflignees  under  a  commiflion  of  bankrupt  are 
not  to  be  confidered  as  genera]  aflignees  of  all  the  real  and 
perfbnal  eftate  of  which  the  bankrupt  was  feifed  and  pof- 
fefled,  as  heirs  and  executors  are  of  the  eftates  of  their  an- 
ceftors  and  teftators;  but  that  nothing  veil*  in  thefe  aflignees 
even  at  law  but  fuch  real  and  perfonal  eftate  of  the  bankrupt 
in  whieh  he  had  the  equitable  as  well  as  the  legal  intereft, 
and  which  is  to  be  applied  for  the  payment  of  the  bank- 
rupt's debts  (a).  And  I  found  this  my  opinion  both  on  the 
reafon  and  juft  ice  of  the  cafe,  and  likewife  on  the  feveral 
ftatutes  made  concerning  bankrupts  which  relate  to  this 
point.  As  to  the  reafon  of  the  cafe,  I  rely  here  again  upon 
the  rule  concerning  circuity  of  aclion.  For  I  think  it 
would  be  very  abfurd  to  fay  that  any  thing  (hall  veft  in  the 
aflignees  for  no  other  purpofe  but  in  order  that  there  may 
be  a  bill  in  equity  brought  again  ft  them  by  which  they 
will  be  obliged  to  refund  and  account,  and  according  to 
the  cafe  of  Burdett  v.  Wtllett  will  likewife  have  cofts  de- 
creed againft  them,  and  fo  the  effeds  of  the  bankrupt 
which  ought  to  be  applied  to  the  difcharge  of  his  debts  will 
be  wafted  to  ferve  no  purpofe  whatever.     If  therefore  the 

bankrupt 

fa)  And  it  ha*  been  fo  ruled  in  feveral  cafes.     Ex  parte  Marjb,  j  AtU 

159;  Ex  parte  Butler,  ib.  213;  CUpbam  ▼.  G*llani\  I  Com.  Dig.  S33t 
1 1  ward  v.  Jennet,  3  Burr.  1 369;  Wincb  r.  K<efev>  I  D.  &  B.  619  ; 
IVtbfltr  t.  Scah<.  M.  25  Gn.  3.  B.  B.  cited,  it.  622 ;  and  in  Farr.  t. 
Nrwmjn    4  J".   ^  £.  629.  f>fr  Grtfe  J. 
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bankrupt  were  feifed  of  a  truft  eftate  in  lands,  for  the  reafons  1 742, 3* 
already  mentioned  I  (hould  think  that  it  did  not  veft  in  **~****> 
the  affignees  at  all,  but  that  the  legal  eftate  as  to  that  fliould  *  ^C"*T 
ftill  remain  in  the  bankrupt  for  the  benefit  of  the  ceftui  swIman. 
que  truft.     And  as  this  notion  is  mod  confident  with  rea- 
fon  and  juftice,  fo  I  think  it  is  mod  agreeable  to  the  fta- 
tute  13  hlix.  r.  7.,  to  which  all  the  reft  refer;  for  that  is 
the  ftatute  which  dire&s  what  real  and  perfonal  eftate  of 
the  bankrupt  the  commiflioners  have  a  power  to  apply 
towards  the  discharge  of  the  bankrupt's  debts,  and  nothing 
is  vefted  in  the  affignees  by  any  of  the  fubfequent  ftatutes 
but  what  the  commiflioners  had  a  power  fo  to  difpofe  of.  # 
The  words  (a)  of  the  ftatute  of  the  1 3  Eliz.  are  u  the ' 
commiflioners  (hall  have  power  and  authority  to  fell  and 
difpofe  of  fuch  lands  which  the  bankrupt  had  in  his  own 
right,  and  for  fuch  ufe  and  intereft  right  or  title  as  fuch 
bankrupt  had  in  the  fame,  and  his  or  her  money  goods 
chattels  wares  merchandises  and  debts."    But  as  I  believe 
the  contrary  notion  has  obtained,  and  as  this  is  only  my 
own  private  notion,  and  my  Brothers  do  not  feem  to  be 
quite  fatisfied  with  it,  and  as  we  can  determine  the  prefent 
cafe  upon  other  points  in  which  we  are  all  agreed,  I  (hall 
not  at  all  rely  upon  this,  but  leave  1t  to  be  considered  better 
and  more  fully  another  time,  if  it  (hould  ever  come  to  be 
the  only  point  on  which  a  cafe  muft  be  determined. 

We  are  all  agreed  that  if  the  money  for  which  the  tar 
had  been  fold  had  been  all  paid  to  the  bankrupt  before  his 
D  d  2  bankruptcy,  . 

(a)  The  words  of  that  ftatute  are  thefe,  The  commiflioners  flhall  have 
foil  power  and  authority  to  take  by  their  difcretions  fuch  order  and  direc- 
tion with  the  body  of  fuch  perfon  ©re,  "  a»  alfo  with  all  his  or  her  lands 
tenements  hereditaments,  as  well  copy  or  cuftomary  hold  as  freehold,  which 
he  or  (he  {hail  have  in  bt\  or  ber  orvn  rigkl  before  he  or  (he  became  bank* 
nipt,  and  alfo  with  all  fuch  lands  tenements  and  hereditaments  at 
fuch  perfon  (hall  have  purchafed  for  money  or  other  recompence  jointly 
with  his  wife  children  or  child  to  tbt  only  ufe  of  fuch  offender,  or  of  or  for  fuch 
ufe  inter  tfl  rigbt  or  title  at  fuel  offender  tbenfball  have  in  the  fame  xvbitb  be  or 
fie  may  lawfully  depart  ivithal,  or  with  any  perfon  or  perfons  of  truft  to 
any  fecree  ufe  of  fuch  offender,  and  alfo  with  his  or  her  money  goods  chat- 
tels wares  merchandizes  and  debts  wherefoever  they  may  be  found;  and  by 
deed  inrolled  &c.  to  make  fale  of  the  faid  lands  &c."  And  by  ftat. 
1  J*c.  1.  e.  15.  /  13.  the  commiflioners  "  have  power  to  grant  and  affign' 
or  otherwife  to  order  or  difpofe  of  all  or  any  of  the  debts  due  or  to  be  due 
to  or  for  the  benefit  of  tie  faid  bankrupt  by  what  perfon  or  perfons  foever,  or 
in  what  manner  and  form  foever,  to  the  ufe  of  the  creditors  of  the  faid 
bankrupt."  &c. 
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1742, 3.  bankruptcy,  and  had  not  been  laid  out  again  by  him  in  any 

iyvxi  fpccific  thing  to  diftinguifh  it  from  the  reft  of  bis  eftate, 

Scott     in  that  cafe  the  plaintiffs  could  not  have  recovered  any 

*g°t*ft    thing  in  this  a&ion,  but  mud  have  come  in  as  creditors 

under -the  commiffion,    as   is  laid  down  in  the  cafe  of 

Whitecomb  v.    Jaeob%   1   Salk.   16 1. ,  and   in  many  other 

cafes.    But  the  reafon  of  this  is  fo  very  plain  that  I  need 

not  cite  any  other,  becaufe  money  has  no  earmark  and 

therefore  cannot  be  followed. 

We  are  likewife  all  agreed  that  if  the  goods  had  re* 
tnained  in  fpecie  unfold  in  the  bankrupt's  hands  at  the 
time  of  the  bankruptcy,  the  plaintiffs  might  have  reco- 
vered them  in  an  a&ton  of  trover,  and  that  they  could 
not  be  applied  to  pay  the  bankrupt's  debts,  according  to 
the  cafe  of  UApoflrc  v.  Le  Piatftrier^  cited  in  1  P:  Wms. 
316,  adjudged  in  B.  R.  M,  1708.  The  cafe  indeed  of 
Wijeman  v.  Vandeputy  2  Fern.  203.  feems  to  imply  the 
contrary :  but  it  does  not  appear  by  that  cafe  whether  the 
goods  were  conGgned  to  the  bankrupt,  as  the  buyer  or 
only  as  a  f aft  or;  and  befide  the  cafe  of  UApoftie  and 
Le  Plalftrter^  which  is  long  fince,  has  determined  the  con* 
nary.  But  the  prefent  cafe  is  a  middle  cafe  between  thefe 
two  which  I  have  mentioned,  but  I  think  may  be  deter- 
mined on  the  fame  reafons.  For  why  are  goods  confi- 
dered  fttH  as  the  owners  ?  becaufe  they  remain  in  fpecie, 
and  fo  may  be  diftioguiflied  from  the  reft  of  the  bank- 
rupt's eftate.  But  as  money  has  no  earmark,  it  cannot 
be  diftinguiftied.  Otherwife  to  be  fure  in  reafon  the  thing 
produced  ought  to  follow  the  nature  of  the  thing  out  of 
which  it  is  produced,  if  it  can  be  diftinguiftied;  and  fo 
long  as  it  remains  a  debt,  it  is  equally  diftinguimaUe ;  or  if 
it  be  laid  out  in  a  particular  thing,  as  the  cafe  in  Salkeli 
is,  And  the  notes  are  within  the  fame  reafon.  And  we 
do  not  only  found  ourfelves  on  the  reafon  of  the  thing 
but  on  feveral  cafes  which  have  been  adjudged. 

'  The  general  rule  is  that  if  a  man  receive  money  which 
ought  to  be  paid  to  another  or  to  apply  to  a  particular 
purpofe  to  which  he  does  not  apply  it,  this  a&ion  will  lie 
as  for  raoqey  had  aud  received  &c.  So  held  in  Owett  &6t 
that  if  money  be  delivered  by  J.  to  one  to  buy  a  hone 
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or  any  either  thing,  if  he  do  not  lay  out  the  money  accord*  I74?j 
Ingly,  an  a&ion  of  debt  will  lie  or  an  a&ion  on  the  cafe  v-"^*"* 
for  fo  much  money  had"  and   received  to  A.'s  ufe.     So         T 

*  nil  *%       i      *  r>  it      -r  •  *2at*J 

in  i  Sulk.  9.  Pointer  v.  Cornwall^  if  a  man  receive  money  Su**a 
for  a  ipecial  purpofe,  and  neglett  or  refufe  to  apply  it 
to  the  ufes  for  which  he  received  it,  an  a&ion  on  the 
cafe  will  lie  as  for  money  had  and  received.  And  though 
a  bill  in  equity  may  be  proper  in  feveral  of  thefe  cafes, 
yet  an  ad  ion  at  law  will  lie  likewife ;  as  if  I  pay  money 
to  another  to  lay  out  in  the  purchafe  of  a  particular  et- 
tate  or  any  other  thing,  I  may  either  bring  a  bill  againft 
him  confidering  him  as  a  truftee,  and  praying  that  he 
may  lay  out  the  money  in  that  fpecific  thing,  or  I  may 
bring  an  a&ion  againft  him  as  for  fo  much  money 
had  and  received  for  my  ufe.  Courts  of  Equity  always 
retain  fuch  bills  when  they  are  brought  under  a  notion 
of  a  truft,  and  therefore  in  this  very  cafe  have  often 
given  relief  where  the  party  might  have  had  his  remedy 
at  law,  if  he  had  thought  proper  to  proceed  that  way.  ' 

To  apply  this  general  rule  to  the  prefent  cafe.  The 
aflignces  having  received  this  money  which  belongs  to  the 
plaintiffs  and  ought  not  to  be  applied  to  pay  the  bankrupt's 
debts,  they  ought  to  have  paid  h  to  the  plaintiffs,   and  * 

not  having  done  fo,  this  a£tion  will  lie  againft  them  for 
fo  much  money  had  and  received  to  the  ufe  of  the  plain- 
tiffs. But  I  need  hot  rely  on  the  general  rule  only,  for 
this  very  point  now  in  queftion  has  been  twice  folemnly 
determined.  Pirft,  in  the  cafe  of  Gurratt  v.  Cullum  (a)$ 
9".  0  A nne  1  3.  R.  which  was  thus.  The  plaintiff  being 
in  Ireland  employed  Burtivell  and  Ma/on  as  his  factors  in* 
London  to  fell  goods  for  him,  which  he  had  fent  to  them. 
They  fell  a  parcel  to  J.  S  for  20/.  the  plaintiff  not  know- 
ing to  whom  they  were  fold,  nor  J.  5.  whofe  goods  they 
were;  but  they  were  delivered  to  him  as  tde  goods  of  B. 
and  M.  by  a  bill  of  parcels  and  charged  to  their  account 
in  their,  books  mutually.  B.  and  M.  hefoce  payment 
became  bankrupts,  and  their  debt*  are  affigned  by  the  com- 
miflioners  to  the  defendant,  who  afterwards  receives  the  20A 
of  J  8.  The  plaintiff  brought  an  aft  ion  for  money  had  and 
received  to  his  ufe;  and  this  matter  being  referred  by  Holt  fot 
the  opinion  of  the  King's  Bench,  judgment  was  given  on 

argument 

(0)  Bull   N.  P.  4*  bft  cd.  by  the  name  of  Carrot  v.  Cullum." 
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argument  for  the  plaintiff.     Afterwards  at  Guildhall  before 
Lord  Chief  Juftice  Parker%  this  cafe  was  cited  and  allow-' 
Scott    ed  to  be  law,  becaafe  though  it  was  agreed  that  payment 
Sumam.  ky  J'  S.  to  Burtwell  and  Ma/on  with  whom  the  contra£k 
'  was  made  would  be  a  di (charge  to  J.  5.  againft  the  princi- 
pal, yet  the  debt  was  not  in  law  due  to  them,  but  to  the 
perfon  whofe  goods  they  were,  and  therefore  it  was  not 
afligned  to  the  defendant  by  a  general  afiignment  of  their 
debts,  but  remained  due'  to  the  plaintiff  as  before  ;    and 
being  paid  to  the  defendant  who  had  no  right  to  have  it,  it 
mud  be  conCdered  in  law  as  paid  for  the  ufe  of  him  to 
whom  it  was  due,  and  fo  an  a&ion  will  lie  as  for  money 
bad  and  received  to  his  ufe. 

There  were,   I  think,  but  two  obje&ions  of  weight 
made  on  the  other  fide.     Firft,  That  the  notes  being  given 
to  the  fa&or  mud  be  fued  for  in  hisname,and  had  difcharged 
the  former  debt,     But  this  is  otherwife ;  for  the  plaintiffs 
were  not  obliged  to  accept  fuch  notes,  neither  do  they  dis- 
charge the  former  debt  either  in  refpeft  to  the  plaintiffs  or 
the  fa&or.     They  do  not  difchargc  the  former  debt,becaufe 
they  only  create  a  debt  of  an  equal  nature :  but  it  would 
have  been  otherwife  if  a  bond  had  been  given  ;  and  fo  it 
was  held  in  the  cafe  of  Cumber  v.  Wane  {a),  P.  7  G.  I. 
27.  R.  where  a  note  given  in  difcharge  of  a  debt  for  goods 
fold  and  delivered  was  pleaded  to  an  a&ion  brought   (not 
on  the  note  hut)  for  the  goods  fold,  and  held  to  be  no  good 
plea  being  of  the  fame  nature  as  the  firft  debt:  but  if  a 
bond  had  been  given,  held  it  would  have  been  a  difcharge  » 
and  this  judgment  is  founded  on  feveral  former  resolutions. 
If  indeed  thefe  notes  had  been  a&ually  .negotiated,  it  might 
have  been  otherwife,  becaufe  then  it  mull  have  been  con* 
fidered  as  if  the  money  had  been  received ;  befides  innocent 
perfons  might  fee  prejudiced :  but  that  is  aot  the  prefent 
cafe. 


s 


The  other  objection  was  that  a  fa&or  by  virtue  of  a 
general  authority  cannot  fell  on  credit ;  if  he  dof  it  is  at 
his  own  rift,  and  the  owner  is  not  obliged  to  accept  the 
vendee  as  his  debtor ;  and  that  it  does  not  in  the  prefent 
cafe  appear  that  he  had  any  fpecial  authority.  And  for 
this  purpofe  feveral  paffages  were  cited  out  of  the  civil  law- 
books of  the  nature  of  a  fa&or.    To  this  I  fliall  give  two 

anfwers ; 

fa)  I  Str.  4**- 
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anfweA;  lit,  that -the  nature  of  dealing  is  now  quite  al-  1742,3. 
tered,  of  which  Courts  of  Law  muft  take  notice ;  for  con-  >^^vj 
ftant  and  daily  experience  (hews  that  fa&ors  do  fell  upon    ScoTJ 
credit  without  fuch  a  /pecial  authority.    If  it  were  other*  gJJJJ** 
wife,  it  would  be  the  greateil  prejudice  to  trade,  as  it 
would  be  likewife  if  this  notion  fliould  prevail  that  the 
owner  muft  fuffer  by  the  fa&or's  becoming  bankrupt;  and 
we  ought  always  as  much  as  we  can  and  as  far  as  is  confident 
with  the  rules  of  law  to  do  every  thing  to  promote  the  trade 
and  commerce  of  the  nation.     Another  anfwer  likewife 
may  be  given,  that  a  man  may  in  many  cafes  either  confider 
another  as  a  wrong-doer  or  as  a  receiver  of  money  for  his 
ufe  as  he  thinks  beft  and  mod  for  his  advantage 5  and  there- 
fore if  the  nature  of  a  fa&or  were  $s  is  alledgf  d,  yet  even 
in  that  cafe  the  owner  may  come  either  againltthe  vendue 
or  the  fa&or  at  his  ele&ion ;  and  the  plaatifis  by  this  as* 
tion  have  chofen  to  confirm  the  falf. 

And  therefore  as  we  think  that  there  is  nothing  in  thefe 
obje&ions,  upon  the  reafon  of  the  tbing,  the  general  rule 
which  has  always  prevailed  in  parallel  cafes,  and  thefe  two 
cafes  in  point,  we  arc  clearly  of  opinion  for  the  plaintiffs  as 
to  the  two  firft  fums :  and  as  to  the  laft  we  think  that  it 
is  dill  much  ftronger  for  them j  for  as  the  bounty-money 
does  not  belong  to  the  plaintiffs  or  become  due  to  them  by 
virtue  of  any  contract  made  by  the  fador,  but  as  it  is 
given  by  feveral  atts  of  Parliament  to  the  importer  (a) 
whoever  received  this  certainly  received  it  for  the  ufe  of  the 
plaintiffs,  who  were  the  owners  and  importers  of  the  goods* 

We  are  therefore  of  opinion  that  thq  judgment  ought  to 
be  for  the  plaintiffs  for  32 7/.  10/.,  and  ordered  the  verdift 
and  judgment  to  be  entered  up  according  to  the  rule  for  thai 
fum  (b\w 

(a)  VSd.  flat.  3  &  4  Am.  c.  io. 

lb)  Vid,  7W<  v.  #«//i«^i*»tf,$Z>.  b*  4.  415. and  %  ff.BL  jty.  5*>* 
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e.  16  g.  2  William  Dawes  Affignee  of  Dingle y  Askham 
A^Ti^h.     sheriff  of  the  County  of  Huntingdon  again/i 
William  Papworth  Efq. 

^SS^DeBT  on  a  bail-bond  giren  to  the  Aieriff  loth  of 
*&$Dee oiz  June  174^  in  the  futn  of  263/.  6s.  %d.  It  was  agreed 
bail-bond    that  every  thing  previous  to  the  affignment  is  rightly  fet 

hit  dedans  *°rt^  '°  **  declaration  *  an<*  t*lcn  il  g0*5  on  ani*  fay»t 
tioD  that  "  tnat  tnc  fa*d  Dingley  /Jkkatn  on  the  29th  of  ^fritf  1742  by 
the  tariff  a  certain  endorfement  upon  the  bond  affigned  and  fet  over 
affignedthe  the  fame  to  the  plaintiff  according  to  the  form  of  the  ftatute 
^^hi™  in  that  cafe  made  and  provided,  by  force  whereof  &c. 
tbtfJLiftbe  The  defendant  pleads  that  £>.  Ajkbam  did  not  affign  the 
fl*tute9m\\h-  faid  bond  to  the  plaintiff  according  to  the  form  of  the 
?ot  ^d"  ftatute  in  that  cafe  made  and  provided  &c. ;  and  the  piain- 
tKaffin^  ^  tc,M*crs  an  l^c  thereupon. 

merit  wai  The  defendant  demurs,  and  (hews  for  caufe  of  demurrer, 
under  the  that  the  replication  puts  both  matter  of  law  and  matter  of 

Jc^oTdi  fea  in  iffue  to  ** t]ricd  by  a  iury' to  witf  thc  mattcr  of  && 
Aeriff-Mfor  °^  the  writing  obligatory  being  affigned,  and  the  matter  of 
under 'tfiat  Jaw,  the  legality  of  its  being  affigned  according  to  the 
general  al-  ftatute. 
legation  he     The  plaintiff  Joins  in  demurrer;  and  upon  this  demur* 

rnuft  prove         •       r  •     •    j  ^i_r  •      A 

that  it  was r€r  1C  comcs  now  ,n  judgment  before  thc  Court 

under  hand  and  feal  &c.  To  fuch  a  declaration  the  defendant  may  plead  that  the 
fheriff  did  not  affign  &c.  according  to  the  form  of  the  ftatute,  and  the  plaintiff  may 
tratcrie  the  plea  in  thofe  words. 

jfgnr  for  the  defendant  took  two  objections ;  I  ft,  to  the  de- 
claration, that  theplaintiff  had  not  fet  forth  that  the  affignment 
was  under  the  hand  and  feal  (a)  oftbejberiff,  as  it  was  exprefsly 
directed  to  be  by  the  flat.  4  &  5  An.  c.  \6.f.  to.  (3) ;  and  that 

therefore 

(*)  In  truth  it  war  dated  on  the  record  to  be  under  tit  feal  of  thcAerhT; 
**  he  the  faid  D.  AJk^am  fheriff  of  the  county  of  Jf**ti»gdon  aforefaid  after* 
\vard%  to  wit,  on  the  29th  day  of  June  in  thc  year  of  our  Lord  1741  at 
Cambridge  a/ore  fa  Id  a*  the  fpecial  inftance  and  requeft  of  the  faid  William 
Jhnvei  plaintiff  in  thiafuit  by  a  certain  indarfement  upon  that  writing  oblU 
gatory  which  the  faid  WilJiaa  Dawts,  ffealed  -with  the  feal  *f  the  f*id  O* 
Ajkbam  in  theprefence  of  two  credible  witneffes  to  wit  &c.)  brings  here 
into  court,  bearing  date  &c.  by  thc  name  of  D.  Ajkbam  (benff  of  thc  frid 
county  of  Huntingdon  affigned  and  fet  over  unto  the  laid  William  Daws  &c.** 

(b)  Which  ena&s  that  the  (heriff  or  other  officer  at  the  requeft  and  cofts 
of  the  plaintiff  in  fuch  a&ion,  or  his  attorney  (hall  affign  to  the  plaintiff  in 
fuch  action  the  bail-bond  or  other  fee urity  taken  from  fuch  bail,  by  indorfin 
the  fame  and  atUfUng  it  under  kit  band  and  feal  in  theprefence  of  two  or  mof  o 
crcd  bk  witneuei  fcc" 
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therefore  the  plaintiff  had  not  fet  forth  enough  to  fupport  1743. 
his  action ;  and  he  compared  it  to  an  award,  which  if  it '" 
were  to  be  under  the  hand  and  feal  of  the  arbitrators  was 
not  good  if  only  under  their  feal,  for  which  purpofe  be 
cited  Cre.  Jac.  277.  Sallows  v.  Girling  ;  and  2  Mod.0] 7. 
Columbel  v.  ColumbeL  He  alfo  compared  it  to  a  power  of 
revocation,  which  if  it  were  to  be  by  deed  under  the  hand 
of  the  party,  or  to  be  executed  in  the  prefence  of  two 
witnefles,  if  it  be  not  under  the  hand  of  the  party  or  not 
executed  in  the  prefence  of  two  witnefles  is  void  \  and  for 
this  purpofe  he  cited  Balm.  109 ;  and  112*,  1  Bulflr.  \\o\ 
Scott  v  Scott %  1  Luty>.  538.  The  fecond  objection  was 
to  the  iffue,  that  matter  of  law  and  matter  of  fa£t  were 
both  put  in  iffue,  which  he  infifted  was  wrong  j  and  for 
that  purpofe  cited  Hob.  104. 

Draper  for  the  plaintiff  in  fide  (J  that  faying  that  the 
alignment  was  fecundum  formam  ftatuti  was  well  enough, 
and  that  this  was  the  conftant  form.  IJe  faid  likewife 
that  there  was  a  great  deal  of  difference  between  a  bare  or 
nude  authority  and  an  authority  coupled  with  an  intercfl \ 
ahd  that  the  cafes  cited  were  only  in  refpe<fl  to  the  ex- 
ecution of  powers  or  authorities  which  were  not  coupled 
with  interefts. 

But  I  think  this  no  anfwer  to  the  objection ;  for  all  the 
effential  circum (lances  muft  be  obfcrved  in  the  execution 
even  of  authorities  coupled  with  interefts. 

But  ive  were  all  of  opinion  (Brother  Forte fcui  J.  prefent 
in  court)  that  there  was  no  weight  in  either  of  thefe  ob- 
jections. 

As  to  the  firft,  we  thought  this  the  beft  way  of  de- 
claring, though  declarations  fometimes  are  otherwife,  be- 
caufe  the  plaintiff  muft  prove,  to  (hew  that  the  aflignment 
was  according  to  the  ftatute  (*),  that  it  was  under  tl>c 
hand  and  feal  of  the  iheriff;  and  therefore  the  cafes  which 
were  cited  upon  this  point,  though  all  admitted  to  be  law, 

are 

{a)  The  farce  point  has  be  en  ruled  on  another  part  of  this  claufc  in  the 
act.  Though  the  ftatute  require*  the  indorsement  to  be  made  by  the 
flieriff  1*  the  prefence  nftivvxvitntjfes^  it  is  not  neceffary  to  fet  out  their  names 
in  the  declaration  (Idling  the  ufTignment,  or  even  to  ftate  that  it  wa*  in- 
dorsed in  the  prefence  of  two  witnefles.  Robin/on  v.  TWar,  Fort,  366; 
JUafiy.  2?fcx,  I  fVilf.  Ill  ;  RMi/om  V.  Taylor,  Tr  1$  Geo.  I.  ib.  III.  It 
is  fufficient  to  ftate  generally  that  the  iheriff  at  the  requeft  and  cofts  of  the 
plaintiff  afHgned  the  bond  to  thj  plantiff  according  to  the  form  of  the 
ftatute.     Miff  in  ".  Sir  W.  Mor***,  %  Lard  Raym.  1564.     Indctd  in  Neat 

▼.  Mills, 


1743s    arc  noc  at  au  Paranci,  unce  tnc  piainun  in  ims  caic  can- 
^^r%J  not  recover  unlefs  he  produce  in  evidence  an  aflignment 

Daw"    under  the  band  and  feal  of  the  (heriff. 

w$  J 

Pap- 
woith.  As  to  the  fecond  objection,  we  denied  the  rule ;  for  there 
is  no  fuch  rule  that  matter  of  law  as  well  as  matter  of  fa£r, 
may  not  be  put  in  iflue  if  complicated  with  the  matter  of 
fad ;  for  matter  of  law  is  put  in  iflue  in  mod  i flues.  It  may 
come  in-queftion  upon  non  eft  factum  :  non  dimifit ;  devi- 
favit  vel  non;  feoffavit  vel  non;  nav  even  upon  non  aflumpfit, 
fiwee  infancy  may  be  given  in  evidence  on  that  iflue.  Bert 
the  rule  is  that  a  mere  matter  of  law,  or  a  confequence  of 
law,  cannot  be  put  in  iflue  by  itfclf.  If  it  were  other- 
wife,  it  would  be  very  hard  to  give  judgment  againft  the 
plaintiff  in  the  prefent  cafe,  becaufe  he  has  only  traverfed 
literally  the  defendant's  plea ;  fo  if  the  iflue  were  wrong, 
the  firft  fault  was  in  the  defendant. 

So  judgment  (a)  was  given  for  the  plaintiff /<r  Curiam™ 

t.  Mills t  Forteft.  37 1,  where  it  was  alleged  id  the  declaration  that  the 
bail-bond  was  affigned  in  the  prefence  of  one  wtneft,  ff.  7.  Weaver,  it  waa 
holden  ill :  but  there,  according  to  the  plaintiff's  own  mewing,  the  bail* 
bond  was  not  affigncd  according  to  the  form  of  the  ftatute. 

(<*)  A  writ  of  error  was  brought  in  this  cafe,  and   was  nonproffeoV 
See  Tr.  16  W- 17  C».  a.  Rot.  785.  B.  R. 

Rayner  againft  Pqinter. 

&cdnefda*'  "    ^  **E  plaintiff  declared  in  debt  5  and  there  *ere  fevc* 
April  a7th. ra^  counts.     The  defendant  demurs,  generally  to  the  decla- 
ration in  this  manner ; 
Though  a        Aud  the    defendant  prays  judgment  of  the  declaration 
plaintiff  or  aforefaid,  becaufe  he  fays  that  the  faid  declaration  and  the 
«endant    matter  tncrcjn  contained  are  inefficient  in  law  for  the  faid 
wrong judg  Henry  to   have  or  maintain  his  a£tion   againft   the  faid 
meat,  the   John%  and  that  he  is  not  under  any  neceflity  nor  bound 
Court  mnft  gy  tnc  iaw  0f  t|lc?  |ancj  to  m&z  any  anfwcr  to  the  faid  de- 
judgment    c^arat*on>  and  this  he  is  ready  to  verify ;  whereupon  for 
a*  the  party  default  of  a  fufficient  declaration  in  this  refpeft  the  faid 
is  entitled    J%  Pointer  prays  judgment  of  the  declaration  afore/aid  and 

therefore  if that  thefaVe  maib*  1«*fl>'*&c. 

the  defend*  ^he  plaintiff  joins  in  demurrer ;  and  on  this  demurrer 
ant,  in  a      it  came  before  the  Court. 

demurrer        Prime  for  the  plaintiff.     No  one  for  the  defendant, 
to  a  deck-  r  Icon. 

ration, 

pray  judgment  of  the  declaration  and  that  it  may  Be  ouajbed,  and  the  plaintiff  join  in  de- 
murrer, and  the  declaration  be  good,  the  Court  will  give  judgment  in  chief  in  faxout 
of  the  plaintiff, 
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'  I  conceived  a  doubt  at  firft  whether  we  could  give  judg-     1743* 
ment  in  chief,  the  demurrer  only  praying  judgment  of  the  ^"v"^  , 
declaration  both  at  the  beginning  and  the  end.    And  there-  ^^J* 
fore  at  firft  I  only  gave  judgment  niGj  that  I  might  con-  p^^, 
fider  of  it :  but  upon  confideration  and  talking  with  my 
Brothers  we  made  the  rule  abfolute  on  the  29th.     For  4 

though  it  might  be  otherwife  in  the  cafe  of  a  plea  framed 
in  this  manner  (concerning  which  as  yet  I  have  no  fettled 
opinion),  on  a  demurrer  thus  worded  judgment  mu(l  be*  in 
chief,  becaufe  there  is  no  fuch  thing  as  a  demurrer  in 
abatement.  If  therefore  it  be  confidered  as  a  demurrer  in 
abatement,  it  is  void,  and  fo  the  plaintiff  for  want  of  an 
anfwer  on  the  part  6f  the  defendant  is  entitled  to  a  judg* 
ment  in  chief:  if  it  be  confidered  as  a  proper  demurrer, 
he  is  entitled  to  the  fame  judgment  (a).  And  though  a 
plaintiff  pray  a  wrong  judgment,  the  Court  muft  give  fucb 
judgment  as  he  is  entitled  to  by  law  (4). 

Vid.  2  Sautijl.  361,  Sadjeverellv.  Froggatt%  it.  150.  Ibm 
374,  Pincknty  v.  Uhe  Inhabitants  of  Eajl  Hundred  in  Rut- 
land)  where  the  demurrers  are  exa&ly  in  this  form  and 
judgment  is  given  in  chief.  See  alfo  The  cafe  of  Da* 
minifue  v.  Davin*nt%  x  Salt.  220  ;  6  Mod.  198.  (<:)." 

(a)  See  alfo  R.  v.  Sir  Otiver  Butler,  3  Lev,  0%%,  ^/  and  Leaves  v.  B*r- 
uurd,  5  Mod.  13  a.  • 

(I  J  See  CempbeU  v.  Trench,  in  error,  6  D.  \Sf  B.  aoo,  and  the  cafe* 
there  cited;  and  Addifm  t.  Overbid,  6  D.  &  £.  766. 

(c)  And  Bullyborfe  v.  Turner,  £17  Geo.  l.pof. 

Trin.  1*  & 

Padfield  againji  Cabell  and  Others.  Friday!' 

TJunc  17th. 
O  an  aft  ion  of  trover  for  taking  the  plaintiff's  goods  a  wimn 
the  defendants  pleaded -the  general  iflue,  and  at  the  trial  at of  <Mbth 
Weils  in  Spmerfetjhire  before  Mr.  Baron  Abney  a  fpecial  f^^ftie7 
cafe  was  referved  for  the  opinion  of  this  Court-  undent!* 

9G.2.c.aj, 
The  defendants,  con  (tables,  feifed  the  goods  in  queflion  which  re- 
by  virtue  of  a  warrant^**/  by  two  jufticcs  of  the  peace,  ^"  e°  ** 
in  which  it  was  recited  that  the  plaintiff  had  been  con-  a4j.45.on 
v idled  before  them  in  the  penalty  of  100/  but  which  they  aeon vidion 
had  mitigated  to  10/.,  for  having  unlawfully  fold  and  re-  J°f  fellinS 
tailed  fpirituous  liquors  in  lefs  quantities  than  two  gallons  ^j^0* 

without  without  a 
lic;nfe,necd 
lot  be  under  tbefeah  of  the  ji  ftice* :  it  ?  Ancient  if  U  be  under  their  bands.    Bull.  N. 
\  83.  S.  C. 
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1743.     without  a  licenfe,  and  by  whici|  the  defendants  were 

V-^w^  commanded  to  levy  the  Turn  of  10V.  &c.  on  the  goods  of 

Padfield  tj,c  piaintiff  &c:  but  the  warrant  was  not  under  feal. 

Camelu  '^,c  9ucft*on  rcfcrved  was  whether  the  warrant,  not  being 

under  feal,  was  fufficient  to  authori2e  the  defendants  to 

feize  the  goods  &c.  , 

The  cafe  was  argued  by  Wynne  Setjt.  for  the  plaintiff, 
and  Gapper  Serjt.  for  the  defendants ;  and  afterwards  the 
Court  delivered  their  opinion  in  favour  of  the  defendants. 

,    WilleSf  Lor3  Chief  Juftice  (a).  This  defence  arifes  on 
the  ftatute  9  Geo.  2.  c.  23  :  but  as  that  refers  (b)  to  the 
flat.  12  Car.  2.  c.  24./.  25.,  it  malt  be  determined  on 
that  ftatute.    There  the  words  are  "  to  award  and  iffue 
out  warrants  under  their  hands  for  the  levying  of  fuch 
forfeitures,  penalties,  and  fines."  Now  a  warrant  does  not 
ex  vi  termini  imply  an  inftrument  under  feal ;  it  fignifies 
no  more  than  an  authority.     All  the  books,  in  which  it  is 
faid  that  a  warrant  mult  be  under  feal,  are  founded  on  a 
cafe  in  the  Year  Books,  H.  14  Hen.  8.  fo.  1.6.  a.,  where 
it  is  faid  that  a  juftice  of  peace  is  a  judge  of  record,  and 
hath  a  feal  of  office ;  and  that  the  inferior  officer  when  be 
fees  the  feal  mult  give  credit  thereto  (c).    Lord  Coke,  ia 
his  2d  Injl.  52,  591,  592,  fpeaks  only  of  warrants  of  com- 
mitment by  judges  or  record  ;  fo  does  Lord  Hale,  1  vol. 
.  460.  and  5 7 7., and  he  refers  to  the  cafe  in  14  Hen.  8.  but  he 
adds  that  fome  have  thought  it  fufficient  if  it  be  in  writing 
fubferibedby  thejujiice.     Dal  ton,  p.  40  r.,  fays  the  warrant 
or  precept  in  writing  ought  to  be  under  their  hand  and 
feal,  or  under  their  hand  at  lea/I.     And  he  puts  two  ia- 
ftances  of  warrants  only  under  hands ;  one  by  Lord  Chan- 
cellor EUefmere  for  a  contempt,  yf.  Z>.  1607  ;  the  other  by 
Chief  Juftice  Popham  in  3  Jac.  1.  There  are  alfb  in  Da/ton 
two  precedents  of  warrants  by  jnftices  only  under  their 
hands.     The  cafe  of  Jylejbury  v.  Harvey  {d)y  3  Lev.  205. 

is 

(<?)  It  docs  not  difiindtv*  appear  whether  ihis  was  the  opinion  of  the 
whole  Courr,  or  only  that  oi  the  Lord  Chief  Juftice. 

(A)  Scd.  5. 

(c)  This  point  refpc&ing  the  neceffity  of  a  warrant  being  »wter/e*/  did* 
not  arife  in  :hc  cju'c  in  14  Ben.  8.  16.  *•,  where  the  defe  1  t  juftified,  in 
an  action  of  falfe  imprisonment,  under  a  warrant  granted  hy  a  juftice  of 
the  peace  after  the  arreft,  without  (hewing  in  his  plea  w/w*  or  \vbere  the 
warrant  was  granted.  The  paftage  here  relied  upon  was  merely  a  didum 
of  Chief  Juftice  Brudenell,  who  put  it  by  way  of  illufti  ation  in  con- 
(idcring  in  what  cafes  an  officer  would  be  juftified  in  executing  a  warrant 
though,  the  juftic  t  would  not  in  granting  it. 

(J)  In  chat  cafe  the  defendant  juftified  feixing  a  cop  voder  a  warrant* 

granted 
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is  alfo  ftrong  as  to  this  purpofe..    A  ftrong  argument  too    1743* 
arifes  from  the  different  penning  of  different  a£ts  of  par-   *~nr+* 
liament ;  in  fome  of  which  a  warrant  is  dire&ed  to  be  Padfiel* 
made  under  hand  and  feal,  whereas  the  feflion  of  the  zGt  QM^Lm 
on  which  this  qucftion  arifes  only  fpeaks  of  a  warrant 
under  their  bands  (a).    Of  the  former  kind  are  6  Geo.  1. 
c.  21 ;  another  fedtion  (i>)  even  in  this  very  aft,  12  Car.  2. 
c.  24.  by  which  a  power  is  given  to  the  commiffioners 
in  another  inftance  to  be  executed  by  them  by  writing 
under  their  hands  and  /ea/s,  which  (hews  that  the  prefent 
is  not  cafus  omiffus. 
'  Poftea4o  the  defendants.  - 

granted  by  juftices  of  the  peace  on  a  conviction  on  the  excife  laws,  to 
levy  20/. ;  and  in  anfwer  to  an  objection  taken  to  the  plea  that  the  war- 
rant was  not  pleaded  with  a  profert,  Tbe  Court  faid  "  The  ftatute  does 
not  require  that  the  warrant  be  under  band  andfeal,  but  only  in  writing ; 
and  no  writing  is  to  be  fo  pleaded,  except  it  be  a  deed  &c" — From  the 
pleadings  in  this  cafe,  which  are  in  L*v.  Entr.  15  a.  it  feems  probable  that 
that  was  a  convi&ion  on  this  very  ftatute  1%  Car.  1,  c.  24./  ao  and  30.; 
and  in  the  plea  as  there  fet  forth  the  warrant  to  levy  the  penalty  of  ao# 
lAftattd  U  bs  only  under  tbe  bands  of  the  juftices. 

(a)  See  alfo  the  preceding  ftatute,  I  a  Car.  a.  c.  33.,  another  excife  ad, 
where  power  is  given  to  the  commiffioners  (fed.  31.)  "  to  award  and 
iflne  out  warrants  under  tbtir  bands  for  levying  of  fuch  forfeitures,  pe- 
nalties, and  fines*'  &c. 

(*)  SeA.  33. 

Trin. 

Thomas  Sollers  Clerk  againji  Richard  Law-  wfdneftUy 
rence  Clerk  and  Elizabeth  his  Wife.  June  aid. 

1  HE  opinion  of  the  Court  was  delivered,  as  follows,  by  inanadion 

founded  on 

Willesy  Lord  Chief  Jufticc.     «  Debt.  The  plaintiff  de-  Jj^ft; 
clares  upon  the  judgment  of  five  of  the  commiffioners,  Court  of  re- 

who  cord  of  li- 
mited ju- 
rifdi&ion,  fufficient  mud  he  fct  forth  to  ihew  that  they  had  jurifdidion  to  give  the 
judgment ;  and  if  fufficient  be  dated  for  that  purpofe,  it  will  be  intended  that  they 
aded  right  unlefs  the  contrary  appear  upon"  the  record.     By  flat.  15  Geo.  a.  c.  16V 
for  rebuilding  Blandford  then  lately  burned  down,  commiffioners  were  appointed  (who 
were  made  a  court  of  record)  to  fettle  all  differences  and  demands  &c.  between  all 
pcrfons  their  heirs  executors  adminiftrators  fucceiTon  or  affigns  touching  the  build- 
ing &c,  and  authority  is  given  to  them  to  direct  any  alterations  in  the  foundations  of 
the  new  houfes,  by  taking  or  giving  ground  from  one  to  another,  and  ordering  fatif- 
fadion  to  be  made  by  one  to  the  other  &c.  &c. ;  under  this  ad  the  Court  ordered  the 
fom  of  100/.  to  be  paid  by  A.  the  executor1  of  the  late  vicar  of  B.  (whole  houfe  was 
burned  down  in  his  lifetime)  to  C.  the  fucceeding  vicar ;  held  firft  that  the  order  was 
condufive  pn  A  perfonally,  though  it  did  not  appear  on  the  record  that  A.  had  re 
ccivtd  aficts  to  that  amount ;  adly,  that  C.  might  maintain  debt  againft  A.  for  tha 
fum;  and  3dly,  that  A.  could  not  plead  to  fuch  adion  a  bond-debt  of  the  tcftator  Ail 
unpaid  and  no  afTets  ultra. 

If  aperfonage  or  vicarage-houfe  bedeftroyed  without  any  default  in  the  incumbent 
the  Ecclefia&ical  Court  uAully  orders  a  fifth  part  of  the  profits  of  the  living  to  be  fet 

3«'irt  fr«r   r»«kliiMi«  r 
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1 743.    who  are  made  a  court  of  record,  and  are  appointed  to  hear 

i<~r^j  and  determine  all  differences  and  difputes  touching  and 

Sollebi  concerning  the  rebuilding  of  houfes  and  other  buildings  ill 

Law?    thc  town  °'  Blandford  burned  down  or  demoliflied  by  the 

bcncc.    late  dreadful  fire  by  an  ad  made  5  Geo.  2.  *.  16. 

The  declaration  fets  forth  that  a  court  was  holden  at  the 
Crown  Inn  in  Blandford  Forum  before  five  of  the  com* 
miflumers  (naming  them),  and  that  upon  reading  the 

Cttition  of  the  plaintiff  Thomas  Sellers  f  letting  forth  that 
y  the  late  fire  the  vicarage-houfe  and  out- houfes  belonging 
to  the  parifli  of  Blandford  aforefaid  were  burned  down  and 
not  rebuilt  in  the  lifetime  of  Thomas  Riley  Clerk,  who 
was  then  vicar  and  in  poffeffion  thereof;  that  the  faid 
Thomas  Riley  died  in  the  month  of  November  1736,  foon 
after  winch  his  daughter,  the  defendant  Elizabeth,  then 
Elizabeth  Morecraft,  poffeffed  herfelf  of  all  his  perfonal 
eftate,  which  was  very  confiderable,  either  as  his  execu- 
trix or  administratrix ;  that  fince  the  plaintiff  has  been  in- 
(tituted  and  induOed  into  the  faid  vicarage,  which  was 
in  the  month  of  February  in  the  year  1736,  he  had  ap- 
plied himfelf  to  the  defendants  Richard  and  Elizabeth 
either  to  rebuild  the  faid  houfe  and  outhoufes,  or  make 
him  fatisfa&ion  for  dilapidations  on  account  of  the  lofs 
fuftained  by  the  faid  dwelling-houfe  and  outhoufes  being 
confuoied,  which  amounted  to  360/.  or  thereabouts,  but 
co u lei  obtain  no  reafonable  fatisfaftion ;  it  further  fet  forth 
that  the  garden  belonging  to  the  faid  houfe  and  the  ground 
whereon  the  houfe  &c.  flood  had  been  taken  away  for 
public  ufes  by  order  of  that  Court,  and  therefore  prayed 
that  the  defendants  might  be  compelled  by  an  order  or  de- 
cree of  that  Court  either  to  rebuild  the  houfe  and  outhoufes 
or  make  fuch  fatisfa&ion  out  of  the  perfonal  eftate  of  the 
faid  T.  Riley  deceafed  to  the  petitioner  for  dilapidations 
as  might  enable  him  (with  the  money  already  decreed 
as  a    dividend   of  the  charities  given  to  that  town)  to 
rebuild  the  faid  houfe.  &c,  and  that  fuch  a  reafonable 
allowance  might    be    made   to   the   petitioner    for  the 
ground  taken  away  as  the  Court  (hould  think  fit ;  upon 
which    petition  the  Court    did  then    order  and  decree 
that  the  defendants  (hould   within  three    months  from 
the  time  of  notice  of  this  order  pay  pr  caufe  to  be  paid 
to  the  plaintiff  the  fum  of  100/. ;  which  the  Court  did 

adjudge 
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the  Court  did  adjudge  to  be  near  a  fifth  part  of  the  value x  1743. 
of  the  vicarage  from  the  time  of  the  fire  to  the  time  of  the  U*-vO 
deceafe  of  the  faid  T.  Riley,  and  which  fum  when  paid  the  SoLL#«* 
Court  did  order  and  decree  fhould  be  in  full  fatisfa&ion  for  "£^£ 
dilapidations  on  account  df  the  faid  vicarage- houfe  &c.  ***<:*• 
being  burned  down  and  confumed  as  aforefaid,  and 
fhould  be  applied  by  the  plaintiff  towards  rebuilding  the 
faid  houfe  &c. ;  and  from  and  after  payment  of  the  faid 
fum  of  100/.  to  the  plaintiff  the  Court  did  order  that  the 
defendants  their  executors  adminiftrators  and  affigns  and 
their  lands  tenements  goods  &c,  and  the  lands  tene- 
ments goods  &c.  of  the  faid  T.  Riley  deceafed,  fhould  be 
and  they  were  by  the  faid  order  difchatged  and  indemni- 
fied from  all  adhons  and  fuits  for  dilapidations  on  account 
of  the  faid  vicarage-houfe  &c.  being  burned  down  and 
confumed  as  aforefaid  ;  and  the  faid  Court  did  further 
order  that  a  reafonable  fatisfa&ion  fhould  be  made  to 
the  plaintiff  for  the  ground  taken  away  from  the 
faid  vicarage  as  aforefaid  ;  as  by  the  faid  order  &c. ; 
which  faid  order  dill  remains  in  full  force  and  ef- 
fect, not  in  the  lead  reverfed  vacated  annulled  dif- 
charged  or  fatisfied ;  and  that  the  defendants  afterwards 
to  wit  12th  of  Augufi  1740  had  notice  of  the  faid  order, 
yet  execution  thereof  dill  remains  to  be  done,  and  the 
(aid  plaintiff  hath  not  been  yet  paid  or  fatisfied  the  faid 
100/.  or  anypart  thereof;  whereby  an  a&ion  hath  accrued  to 
the  faid  plaintiff  to  demand  and  have  of  the  faid  defendants 
the  faid  100/.,  yet  the  faid  defendants,  though  pfcen  re- 
quefted,  have  not  nor  hath  either  of  them  paid  to  the  plain- 
tiff the  faid  100/.  or  any  part,  but  refufe  to  pay  the  fame  \ 
to  the  plaintiffs  damage,  20/.  &c. 

The  defendants,  proteding  that  the  faid  declaration  is 
infufficient  in  form  &c,  plead  that  T.  Riley  in  his  lifetime, 
to  wit,  flth  of  O&ober  1  709  by  his  writing  obligatory  be- 
came bound  to  Robert  Eyre  and  two  others  (naming  them) 
in  the  fum  of  1500/.  which  dill  remains  in  force  and  un- 
fatisfied  ;  and  they  fay  that  they  (the  defendants)  have 
fully  adminidered  all  the  goods  and  chattels  of  the  (aid  T. 
Riley  at  the  time  of  his  death,  except  goods  and  chattels  to 
the  value  of  io/M  and  that  they  have  not  any  goods  and 
chattels  which  were  his  at  the  time  of  his  death  in  their 
bands  unadminidered,  nor  had  any  at  th?  time  of  fuing 
out  the  writ  or  at  any  time  fince,  except  the  faid  goods  to 

the 
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1743.  the  value  of  10/.,  which  art  not  fufficient  to  (atisfy  the 

*^-v^J  faid  debt  due  on  and  by  the  faid  writing  obligatory,  and 

goL^"8  which  are  fubjed  and  liable  to  the  payment  of  the  fame ; 

lflw-  and  *is  they  are  ready  to  verify  ;  and  pray  judgment  &c 

The  plaintiff  demurs  generally ;  and  the  defendants  join 
in  demurrer ;  and  on  this  demurrer  it  comes  now  in  judg- 
ment before  the  Court. 

It  was. agreed  (a)  that  the  plea  is  bad  in  iwo  refpe&s; 
I  ft,  Becaufe  a  bond  debt  cannot  be  pleaded  to  a  judgment  \ 
adly,  Becaufe  the  defendants  are  not  fued  as  executors  but 
in  their  own  right. 

The  queftion  therefore  only  is  whether  the  declaration 
be  fufficicnt  to  fupporc  this  ad  ton,  and  this  depends  on 
thefe  two  points; 

1  ft,  Whether  there  is  fufficicnt  fet  forth  to  (how  that 
the  commifuoners  had  a  jurifdi&ion ; 

2dly,  Whether,  fuppofing  that  they  had,  they  have  pur- 
fued  the  diredions  of  the  ad  of  parliament  which  gives 
them  that  jurifdidion  and  have  given  a  right  judgment. 
Thefe  two  queftions  mud  be  determined  by  two  very  dif- 
ferent rules  of  law. 

As  to  the  firft,  the  rule  is,  that  nothing  mult  be  in- 
tended  in  favor  of  their  jurifdidion,  but  that  it  mud  ap- 
pear by  what  is  fet  forth  on  the  record  that  they  had 
fuch  a  jurifdidion  (b). 

As  to  the  fecond;  the  rule  is,  that  if  they  had  a  jurif- 
di&ion, every  thing  mud  be  intended  in  favor  of  their 
judgment,  and  that  they  muft  be  taken  to  have  judged 
right,  unlefs  the  contrary  appears  by  any  thing  that  is  fet 
forth  on  the  record.  And  as  both  thefe  queftions  will 
depend  on  the  words  of  the  ftatute  which  conftitutes  this 
jurifdidion,  I  will  in  the  firft  place  (late  the  feveral  claufes 
in  the  ad  which  are  relative  to  this  purpofe. 

By  the  firft  fedion  feveral  perfons  there  named  "  or  any 
five  of  them  (and  the  perfons  who  gave  this  judgment  were 
five  of  thofe  perfons)  are  made  and  conftituted  a  court  of  re- 
cord fummarily  to  hear  and  determine  all  differences  and  de- 
mands ivhatjoever  which  have  a  rift  n  $r  may  arlfe  between 

the 

(a)  Thit  cafe  was  three  timet  argued. 
(*)  Vid.  Lt&rtii  V.  James,  fmj>.  Iyp. 
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the  proprietors  landlords  tenants  or  late  occupiers  of  any  .  1743* 
of  the  houfes  or  buildings  burned  down  or  demoliftied  or  v--prv^ 
damaged  by  reafon  of  the  fire,  or  "between  any  perfon  or  ,"*£* 
perfons  having  or  claiming  any  eftate  right  title  or  intereft  lawiuucci. 
in  law  or  equity  charge  or  incumbrance  in  to  or  upon  the 
fame,  or  their  or  any  of  their  heirs  executors  adminiftrators 
fucceflbrs  or  affigns  or  any  other  perfons,  touching  or  con- 
cerning building  or  not  building  the  faid  houfes  ouildings 
or  premifes,  or  for  or  concerning  any  covenant  condition 
or  penalty  relating  thereto,  or  any  rate  or  contribution  to 
be  borne  or  paid  by  any  perfon  or  perfons  interefted  in  the 
premifes  and  all  incidents  relating  thereto."  In  fe£t.  4. 
for  the  better  regulating  the  new  building  of  the  faid  de- 
molifhed or  damaged  houfes  or  buildings,  "  the  fafid  Court 
mall  by  the  authority  of  this  aft  have  power  to  order  and 
direft  any  alterations  in  the  foundations  thereof  by  taking 
or  giving  ground  from  one  to  another  or  otherwise  as  (hall 
in  their  judgments  be  expedient  for  the  better  rebuilding 
of  the  faid  town,  and  mail  and  may  appoint  what  fum 
of  money  or  other  fatisfa&ion  fliaH  be  paid  or  made  by  the 
perfon  or  perfons  having  benefit  by  fuch  alteration  unto  the 
perfon  or  perfons  who  (hall  have  any  lofs  thereby,  and 
fuch  perfons  their  heirs  executors  adminiftrators  fucceflbrs 
and  affigns  (hall  for  ever  hereafter  bold  And  enjoy  what 
(hall  be  fo  ordered  and  dire&ed  by  the  faid  Court."  In 
fcft.  7.  "  In  cafe  the  proprietors  or  owners  of  the  houfes 
demolKhed  or  damaged  by  the  fire  their  heirs  executors  ad- 
miniftrators fucceflbrs  or  affigns  (hall  not  within  four  years 
from  the  25th  of  March  1732  lay  the  foundation  of  their 
houfes  or  buildings  to  he  rebuilt,  and  (hall  not' within  the 
time  to  be  limited  by  the  faid  Court  rebuild  and  finifli  the 
fame,  upon  fuch  default  the  faid  Court  (hall  have  power 
and  authority  by  their  order  and  decree  to  difpofe  of  the 
ground  fo  unbuilt  and  of  all  courts  &c.  thereunto  to  fuch 
perfon  or  perfons  their  heirs  executors  adminiftrators 
fucceflbrs  and  affigns  as  will  rebuild  the  fame  according  to 
the  refpe&ive  intereft s  of  the  perfons  fo  neglefling  or  re- 
futing to  rebuild  the  fame,  and  (hall  and  may  appoint 
what  fum  of  money  or  other  fatisfafiion  (hall  be  made  or 
given  to  the  perfon  or  perfons  fo  making  default  as  afore- 
laid,  and  the  foil  &c.  fo  difpofed  of  to  the  undertaker  to 
rebuild  (hall  for  ever  hereafter  remain  unto  the  rebuilder 

E  e  his 
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1743*    bis  heirs  executors  adminiftrators  and  afligns  in  fuch  mao- 

K^rsJ  ner  as  the  Court  (hall  have  ordered  the  fame." 

6olls&s 
mg&#        jt  ;s  p]a|n  that  by  the  w,ords  of  this  aft  a  very  extenGve 

AWKEmG*'  jurifdiftion  is  given  to  the  commiffioners ;  for  they  may 
determine  difputes  between  all  perfons  whomfoever  which 
have  arifen  «r  ma}  arife  touching  the  repairing  building  or 
not  building  any  houfes  or  buildings  in  Blandford  burned 
down  or  damaged  by  the  late  fire,  and  touching  any  rate 
or  contribution  to  be  borne  or  paid  towards  the  rebuilding 
of  the  feme ;  and  by  the  feventh  feftion  in  cafe  of  default 
of  the  owner  to  rebuild,  they  may  take,  away  the  ground 
from  htm,  and  gave  it  to  another,  making  him  a  proper 
fatisfaftion,  and  by  the  fourth  feftion,  though  he  be  guilty 
of  no  default  at  all. 

Now  the  prefent  difpute  was  certainly  concerning  a 
fcoufe  in  Blandford;  a  houfe  burned  down  by  fire;  and 
Concerning  the  building  or  not  building  of  the  fame. 
They  fcem  therefore  plainly  to  have  a  jurifdiftion. 

The  only  obieftions  were, 

ift,  That  this  difpute  did  not  fubfift  at  the  time  of  the 
\8t  of  parliament: 

adly,  That  the  commiffioners  could  not.  in  this  cafe  or- 
der the  executors  to.  pay  money  for  rebuilding  the  vicarage- 
boufe,  when  the  ground  on  which  it  was  to  be  rebuilt  was 
tat/en  away. 

As  to  the  firft :  the.  difoute,  in  order  to  give  them  a  jo* 
fifdiftion,  need  not  fubfift  at  the  time  of  the  aft;  for  the 
words  are  „<€  which  have  arifen  or  may  arife*  Nor  need 
the  parties  be  in  being  at  that  time ;  becaufe  the  words 
"  heirs  executors  adminiftrators /f^c^rr  and  af&gns"  are 
in  every  one  of  thofe  claufes  in  the  aft  which  give  them  a 
jurifdiftion.    There  is  nothing  therefore  in  this  objeftion* 

The  fecond  feems  rather  to  be  an  objeftion  to  the  judg- 
ment,  and  more  proper  to  be  made   ufc  of  on    that 
head.    But  fuppofing  it  to  be  an  objeftion  to  the  jurif- 
'  4i^ion,  it  receives  this  plain  anfwer,  that  the  petitioner 

prays  nponey  for  rebuilding,  that  (he  money  decreed  is  or- 
dered 
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tiered  by  the  Court  to  be  laid  out  in  rebuilding,  and  that    1 743. 
the  Ecclefiaftical  Court  would  oblige  them  to  do  it ;  and  V>v>j 
as  the  ground  is  taken  away  by  the  decree  of  the  Court,    Solliiu 
it  mult  be  intended  that  they  have  purfued  the  ftatute  and      *g**»ft 
done  right,  and  have  either  given  the  vicar  a  new  piece  .AwtE*cF- 
of  ground  or  fatisfaftion  in  money  which  is  the  fame  . 
thing  ;  for  if  they  have,  he  muft  lay  it  out  in  the  purchafe 
of  a  piece  of  ground  for  that  purpofe.     Befides  it  does 
not  appear  by  the  record  whether  the  ground  was  taken 
away  in  the  lifetime  of  the  late  vicar  or  not.     If  it  were 
not,  there  is  an  end  to  the  objeftion.     If  it  were,  it  will 
amount  to  the  fame  thing  -,  for  either  it  was  taken  away  by 
virtue  of  the  fourth  or  feventh  fe£lion ;  if  by  virtue  of  the 
feventh,  it  was  by  his  default  in  not  rebuilding  the  houfe, 
and  to  be  Aire  neither  he  or  his  reprefentatives  (hall  be 
allowed  to  take  advantage  of  his  default.     If  it  were  taken 
away  by  virtue  of  the  fourth  claufe,  it  will  come  to  juft 
the  fame ;  for  if  Riley  had  been  fued,  he  could  not  have 
faid  "  I  cannot  rebuild  hecaufe  the  ground  is  taken  away ;" 
for  the  plain  anfwer  would  have  been,  "  he  may  have  more 
ground  for  afking,  or  money  to  buy  ground,  the  com-        , 
miffioners  muft  give  it  to  him  by  virtue  of  the  fame  claufe 
which  authorifed  them  to  take  it  away.'9     If  therefore  he 
wilt  not  aflcfor  it,  it  is  his  own  default,  and  no  one  can  take 
an  advantage  of  bis  own  negleft  or  laches.     We  think  it 
therefore  very  clear  that  the  commiflioners  had  a  jurifdic- 
tion.     And  if  they  had,  it  will  not  be  very  difficult  to 
fupport  the  judgment,  fince  we  cannot  adjudge  it  to  be 
bad  unlefs  any  thing  appears  on  the  face  of  it  to  (hew  that 
it  is  fo. 

As  to  the  obje&ions  to  the  form  of  the  proceedings,  as 
that  it  does  not  appear  that  the  parties  were  fumntoned 
and  had  an  opportunity  to  make  a  defence,  and  fome  other 
objections  of  this  fort ;  this  being  a  court  of  record^  it  is  ^ 
a  Known  rule  that  thefe  things  need  not  be  fet  forth,  but  ^ 
it  (hail  be  intended  that  the  Court  proceeded  regularly 
where  the  contrary  does  not  appear. 

As  to  the  merits ;  the  only  objections  are, 
1  ft,  That  this  houfe  being  burned  in  the  general  con- 
flagration, and  it  not  being  pretended  that  Riley  was  in 
any  .default,  therefore  he  was  not  obliged  to  contribute 
any  thing  to  rebuild  the  houfe,  and  confequently  his  re* 
E  c  2  prefencativca 
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1743-    prefentatives  could  not  be  obliged ;  for  as  they  (land   only 
t^nrO  m  his  place  they  cannot  be  liable  farther  than  he  was. 
SoLLEii       2<y^  jt  wag  j^y  tDat  ifshe  wcrc  obliged,  no  fuit  could 

LAwiLzxti*^*  brought  againft  his  executors  or  adminiftrators,  for 
.    that  a£tio  perfonalis  (as  this  is)  moritur  cum  perfona. 

3dly,  It  was  obje&ed  that  there  was  no  foundation  for 
the  rule  and  meafure  of  damages,  which  the  commiffion- 
ers  plainly  went1  by,  to  give  the  fifth  part  of  the  profits 
during  the  life  of  RiUy. 

Thefe  being  queftions  properly  belonging  to  the  Eccle- 
fiaftical  Courts,  and  the  books  which  were  cited  being 
very  dark  in  relation  to  thefe  matters,  it  was  thought  pro- 
per to  hear  civilians,  and  from  the  belt  lights  that  we  could 
get  from  them  the  objections  feem  to  be  of  no  weight. 
To  be  fure  if  Riley  were  not  liable,  his  executors  or  ad- 
miniftrators were  not. 

It  is  proper  therefore  to  consider  in  the  firft  place  whe- 
ther he  was  liable.  It  is  certain  that  if  a  parfonage  or  vi- 
carage-houfe  be  burned  down,  there  muft  be  fome  way 
of  rebuilding  it  for  neceffity's  fake  and  the  good  of  the 
public :  for  there  muft  be  parfons  and  vicars,  and  they 
muft  have  boufes  to  live  in;  it  follows  therefore  that  when 
they  are  burned  down  they  muft  be  built  up  again,.  If  the 
fuit  be  brought  ex  officio  in  the  lifetime  of  the  incumbent, 
(and  it  muft  be  fo  becaufe  no  one  is  interefted  to  bring  it,) 
Dr.  Paul  informed  us  that  the  conftant  rule  is  to  order  a 
fifth  part  of  the  profits  of  the  living  to  be  fet  apart  in  or- 
der to  rebuild  the  houfe.  This  muft  plainly  be  for  neceffi- 
ty's fake  and  when  the  incumbent  is  in  no  default ;  for  if 
he  be  in  fault,  he  ought  (as  in  the  general  cafe  of  dilapi- 
dations) to  pay  the  whole.  Several  cafes  were  cited  by 
Dr.  Paul  to  this  purpofe  j  the  cafe  of  the  Deanry-houfe 
and  the  Chancellor's  houfe  at  Chicbcjler>  and  the  cafe  of 
the  vicarage-houfe  of  Worminghall  in  Berk/bire;  which 
though  not  cafes  dirediy  in  point  yet  plainly  (hewed  that 
tb?  Ecdefiaftical  Courts  ufually  went  by  this  rule,  and  they 
founded  their  determinations  on  the  injunctions  of  Ed.  VI. 
and  Queen  Elizabeth,  and  an  injun&ion  of  Archbiftiop 
Cranmer,  enforcing  the  fame  and  ordering  them  to  be 
obferved;  which  though  perhaps  not  ftriSly  law  w$re 
very  proper  meafures  for  the  Ecclefiaftical  Courts  to  govern, 
^bemlelves  by,  when  they  btherwife  muft  judge  arbitrarily 

and 
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and  without  any  rule  at  all.     As  therefore  the  commiflion-     1 743. 
crs  were  under  a  necelHty  of  giving  fome  damages*  as  this  <—  ■-,— i 
is  a  very  equitable  rule,  as  it  is  obferved  in  the  ecdeGafti-   SoU«m 
Cal  courts  and  founded  on  the  authorities  before  mention-  j^wEiiict. 
ed,  and  as  the  common  law  is  quite  filent  in  relation  to 
this  matter,  1  do  not  fee  what  better  rule  the  commifli- 
oncrs  could  govern  ihemfelves  by.     Therefore  the  firft  and 
third  objedions  feem  to  be  of  no  weight. 

As  to  the  fccond,  that  the  a&ion  will  not  lie  againft 
the  executors  though  there  might  be  a  remedy  againft 
Riley,  it  is  contrary  to  all  the  rules  laid  down  concerning 
dilapidations  and  the  conftant  pradice  in  relation  to  fuits 
of  this  fort ;  for  both  in  the  ecclefiaftical  and  temporal 
courts,  fince  thefe  fuits  have  been  retained  here  (4),  mul- 
titudes of  fuits,  nay  mod  of  them,  have  been  againft  the 
executors  or  adminiftrators,  and  have  been  always  holden 
to  be  good,  becaufe  it  is  not  confidered  as  a  tort  in  the 
teftator,  but  as  a  duty  which  he  ought  to  have  performed, 
and  therefore  his  representatives,  fo  far  as  he  left  aflets, 
{hall  be  equally  liable  as  himfelf.  And  for  this  reafon,  it 
is  not  contrary  to  the  rule  that  afltio  perfonalis  (which  is 
always  underitood  of  a  tort)  moritur  cum  perfona,  as 
aftions  on  the  cafe  for  all  forts  of  debts  and  duties  are  now 
daily  brought  againft  executors,  though  this  was  formerly 
doubted.  But  the  law  has  been  now  fo  fettled  at  lead 
150  years,  (b) 

We  think  therefore  that  the  commiflioners  bad  a  jurif- 
diftion-,  and  as  nothing  appears  upon  the  record  to  (hew  that 
the?  have  determined  wrong,  we  muft  intend  that  it  ap» . 
pared  before  them  that  the  teftator  left  aflets,  otherwife 
that  they  would  not  have  made  a  perfonal  decree  againft 
the  defendants ;  and  therefore  we  are  of  opinion  that 
judgment  muft  be  for  the  plaintiff." 

• -N.  I  and  my  Brother  Burmtt  only  were  prefent 

10  court  at  the  time  of  giving  this  opinion ;  my  Brothers 

Forte/cue 

W  It  was  formerly  doubted  whether  any  a&ion  could  be  brought  in 
the  common  law  courts  for  dilapidations :  but  that  point  has  been  confi- 
ned as  fettled  ever  fince  the  cafe  of  Jones  v.  HUty  3  Lev.  »6S.  And 
fnch 1  an  a&6n  may  be  maintained  by  a  prebendary,  as  well  as  by  a  parfon 
or  vicar,  againft  his  predeceflbr.     Radcliffe  v.  D'Oyby,  %D.&£.  630. 

(I J  See  Hambly*.  Tnit,  Cov>f>.  371,  where  it  was  holden  that  trover 
does  not  lie  againft  an  executor  for  a  converfion  by  his  teftator ;  and  in 
which  cafe  Lord  Mansfield^  after  examining  all  the  authorities,  dated  the 
refult  of  his  inquiries,  by  diftinguifhing  between  thofe  caufes  of  >  a&ion        v 
tbat  do,  and  thofc  that  do  not,  furtive  againft  the  executor. 
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1743.    Forttfcue  J.  and  Abney  not  having  heard  the  arguments: 
<— ^v^o  but  Lord  Chief  Baron  Parker,  who  heard  the  arguments 
SoLLERf  amj  confuted  with  us,  gave  me  authority  to  fay  that  he  was 
LAWRENCE.**  Ae  fame  opinion.*       . 


'ThaSrt'  Samukl  Mead  Efq.  again/I  Luke  Robinson  Efq. 
oa.  17th. 

A  rfon  "  OKINNER  moved  on  behalf  of  the  defendant,  for  a  new 
wh!TJiTOa  tr,a'  uPon  the  mifdire£Mon  of  the  Judge,  and  on  the 

bribe  to  a- ground  th^t  the  verdift  was  contrary  to  evidence.  It  was 
nothcr  to  an  a£tion  of  debt  for  4000/.  on  the  2  Geo.  2.  c  24./  7-» 
cteaion  for  atM*  ^cre  wcrc  c'^*lt  counts  in  the  declaration  ;  500/.  each. 
member*  of  The  verditt  was  for  the  plaintiff  on  the  third  count  for 
pi-foment  500/. }  and  for  the  defendant  on  the  feven  others. 

n  a  compe- 

toprove^  ^C  defendant  in  the  third  count  was  charged  with  cor- 
•  bribery  in  rupting  one  John  Billany  on.  the  I  ft  of  May  14  Geo.  U 
an.  adion  Billany  having  at  that  time  and  at  the  time  of  the  eledion 
fo'  ***?*"  a  right  to  vote  in  the  faid  ele£Hon,  to  give  his  vote  for  the 
the^ftatute  defendant  and  Francis  Chute  Efq.  at  the  ele&ion  of  mem- 
3G.a.c.i4,  bers  of  parliament  for  the  borough  of  Heydon  in  ToriJbin> 
—a  copy  by  giving  him  ten  guineas  in  money  as  a  gift  or  reward 
take^a!*"  for  hi$  thc  {M  Billany  giving  his  vote  as  aforefaid  in  the 
borough  faid  election,  contrary  to  the  ftatute  &c;  and  that  the 
ele&ioo,  faid  Billany  by  reafon  thereof  did  give  his  vote  for  them 
examined    at  the  faid  election,  whereby  &c. 

with  the  o-  ' 

figoed  by  The  feventh  count  was  fimihr  to  the  third,  except 'that 
jthe  return-  it  charged  the  defendant  with  bribing  Billany  by  bis  agent 
ing  officer,  pm    ffrarjm 

llidenc^n    .The  °*>jec*oiis  wert,  Firft,  that  Mr.  Serjt.  Bird,  who 
an  adion    tried  the  caufe,  permitted  the  plaintiff  to  give  in  evidence  i 
for  bribery,  fever  a!  particular  inftances  of  other  perfbns  being  bribed 
--The  or*,  by  the  defendant  not  named  in  any  of  thc  counts  in  thc 
2?fi;  itaati-W. 

the  fteriff  ScC0lldly> 

to  the  re- 
turning officer  of  a  borough,  to  proceed  to  an  election,  k  admiffible  in  evidence  to 
prove  the  allegation  in  a  declaration  chat  fuch  a  precept  ifliied  &c. 

(«)  But  this  is  the  account  of  that  part  of  thc  evidence  given  by  Mr. 
Serjt.  Birth,  who  tried  the  caufe;  "  In  the  courfe  of  this  evidence  onae 
few  burgeflcs  were  named  who  had  received  money  on  their  notes  either 
from  W*rd%  or  from  Metre  or  Fmirhridge  as  undcr-agents  to  him  ;  and  Mw 


mrojt  km  feme  meafitre  •n  Jsv  enfe  e*mmimaihmt  em  the  xqitmejfes  ieimg  mjtedhy  th 
defendant' stemfelxvbeSmertbey  %omU  Uk  mfom  tbem  te  mame  mmy  w  tmrgds  t»i« 
Uimnney  lent  to  him  by  Wmr4%  Metre,  or  MrMfr." 
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Secondly,  That  he  permitted  a  copy  of  the  poll  to  be    1743. 
given  in  evidence,  though  Fowl*  the  Mayor  had  the  original  vyv\/ 
there,  who  was  ferved  with  a  fubpoepa  and  a  duces  tecum    m*a» 
by  the  plaintiff,  and  was  ready  to  have  given  his  evidence    4P*".£ 
and  to  have  produced  the  poll  (a).  ***■••». 

Thirdly,  that  he  admitted  P.  Wfitd  to  be  a  witnefs, 
though  he  was  particeps  criminis.  and  fo  fwore  to  excufe 
himfelf. 

Fourthly,  That  he  admitted  BWanj  himfelf,  though       y 
liable  to  the  fame  obje£Uou. 

Fifthly,  That  the  evidence  did  not  fupport  the  verdift  on 
the  third  count;  it  being  only  proved  by  }jTurd  that  he 
lent  feveral  perfons  ten  guineas  a-piece  and  Billany  among 
the  reft,  and  took  their  notes  for  the  money,  but  mention- 
ed nothing  of- the  ele&ion  nor  for  whom  they  were  to 
vote  ;  that  it  was  not  the  money  of  the  defendant,  nor 
did  he  know  of  it  till  the  Michaelmas  after  the  cleft  ion, 
which  was  on  the  6th  of  May  1741,  when  in  an  account 
between  them  the  notes  were  delivered  to  and  accepted 
by  him  as  money ;  and  it  being  proved  by  Billany  that  ' 
he  wanted  about  that  time  to  pay  18/.  in  town  and 
borrowed  ten  guineas  of  one  Fr.  Moore  (b)  to  whom 
be  gave  a  note  payable  to  the  faid  Fr.  Moore  or  order, 
and  that  there  was  not  a  word  mentioned  of  tho> 
c\tfX\on(c)\   and  that  he  apprehended  he   {hould  be 

called 

(a)  Nor  was  this  corredly  fitted  by  the  defendant's  counfeL  Mr. 
Scrjt.  B\rcb\  report  on  this  head  was  as  follows;  "  Mr.  IVtUrUmd  the 
town-derk  was  called  to  give  fome  account  of  the  ele&ion  withoutprc- 
dnemg  any  poll :  bat  this  being  objected  to,  the  plaintiff's  counfel  offered  « 
a  poll  jn  evidence  which  was  taken  by  Mr.  J)mvfo*  by  the  town-clerk's 
order)  but  this  not  being  Cgncd  By  the  Mayor,  or  taken  by  his  direction, 
1  apprehend  it  ought  not  to  be  read.  'Mr.  CfUbar/l  thereupon  produced 
«  paper  by  him  called  a  copy,  taken  from 'the  original  poll :  he  feid  he 
law  the  original  at  the -defendant's  bouse  under  the  Mayor's  hand;  that 
the  defendant  himfelf  at  his  own  houfe  in  the  Mayor's  prefence  examined 
the  produced  copy  with  the  original  twice  over,  the  witntfs  affifting  him 
therein,  which  copy  was  then  figned  by  the  Mayor,  that  it  might  be  pro- 
duced in  the  Houfe  of  Commons;  that  when  he  came  away  the  original 
**ras  in  the  hands  of  the  defendant,  who  said  it  might  he  wanted  in  the 
houfe ;  and  that  he  had  not  fecn  it  fine*.  Mr.  Cotdthvrft  proved  a  notice 
to  the  defendant  to  produce  the  original  poll.  Mr.  JtiStrtsjroved  a  notice 
to  the  Mayor  to  produce  it ;  and  on  his  appearing,  the  plaintiff's  coon* 
fel  bid  him  put  in  the  original  poll,  bat  he  hud  that  he  would  not,  and 
was  not  bound  to  produce  it;  and  fo  was  not  fworn.  The  defendant's 
counfel  objected  to  the  reading  of  this  copy :  but  I  was  of  opinion  on 
€MtburJV%  evidence  it  might  be  read,  it  fceming  to  mc  to  be  a  duplicate 
and  of  equal  authority  with  the  original/'  ' 


(h)  An  wider-agent  of  Ward. 

0)7  "  "     -    " 


But  according  to  Mr.  Scrjt.  BM9*  report,  the  evidence  of  Ward 
and  of  one  Cmmmti  was  ftrong  to  (hew  that  Billany,  as  well  as  the  othrr 
voters,  took  the  ten  guineas  as  a  bribe,  and  that  the  note  was  only  given  as 
a  colouf  to  the  traiua&ion;  according  to  the  evidence  of  Cammd,  u  The 
notes  the  burgeffts  had  given  were  to  be  burned  the  day  after  the  ck&ion." 
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1743*  be  called  upon  for  flic  money;  art d  that  therefore  astfce 
^T^   *btrd  count  is  a  perfonai  charge  on  the  defencarr,  thn-e 

n<**t  Wa8  fte  foundation  0n  this  evidence  to  find  a  verdifl  againft 
RuBiiisoar.  him  on  that  count," 


A  fpecial  cafe  wa9  referred  on  another  poi:it 
made  at  the  trial,  and  a  motion  was  alfo  made  by  Draper 
Serjt.  in  arreft  of  judgment. 

•  The  motion  for  a  new  trial  came  on  to  be  argued  on  the 
25th  and  26th  of  November  1 743,  and  was  fupported  by 
Skinner,  Prime%  and  Willes^  King's  Serjeants  and  Draper 
Serjeant,  and  was  reft  fled  by  Be/fieM,  Wynne%  and  Booths 
Serjeants,  when  the  Court  over-ruled  all  the  obje&ions, 
except  the  lad  :  but  thinking  that  a  queftton  of  great  im- 
portance, it  was  referred  to  the  confederation  of  all  the 
judges. 

In  anfwer  to  the  firft  objection,  they  faid  it  was  not 
competent  to  the  defendant  to  obje&to  the  evidence  given 
by  the  plaintiff's  witnefles  of  money  having  been  given  by 
the  defendant's  agents  to  other  voters,  that  evidence  having 
been  given  on  the  crofs  examination,  and  in  confequence 
*of  queflions  put  by  his  own  counfel. 

Secondly,  That  the  poll  given  in  evidence  was  properly 
received ;  for  that,  as  it  was  figned  by  the  Mayor,  it  might 
be  confidered  as  an  original ;  (a)  or  if  it  were  only  an 
examined  copy,  it  was  admiuible  in  evidence  as  fuch ;  on 
the  fame  ground  as  copies  of  books  of  a  public  nature, 
regifters  of  births  marriages  and  burials ;  and  thai  per- 
haps even  parol  evidence  of  voting  was  admiffible.  And 
they  relied  on  a  cafe,  R.  v.  Hughes,  H.  1  Geo.  a.  B.  R*% 
in  which  after  great  debate  and  on  the  authority  of  feveral 
cafes  there  cited,  the  copy  of  the  poll  of  the  eleftion  of 
a  Mayor  was  bolden  to  be  good  evidence. 

To  the  tnird  and  fourth  obje&ions  feveral  anfwers  were 
given }  1  ft,  That  two  years  had  elapfed  fince  the  offences 
were  committed,  and  therefore  that  neither  fVard  or  2W- 


(«)  Vid.A.  vv  2W/,  *S$r.  ro4& 
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/any  could  be  profecuted  under  the  a£fc  (a)  -,  2dly,  But  eren    1 743 
if  the  offences  had  been  recently  committed,  IVard  and  ******** 
Billany  could  only  be  conGdered  as  accomplices  (A),  and    M*AD 
are  fuch  they  were  competent  witnefles :  3dly,  That  in  Rof^toK 
this  particular  cafe  the  LegiQature  by  holding  out  induce- 
ments and  offering  an  indemnity  (2  Geo.  2.  c.  24./  8.)  to 
offenders  to  difcover  and  bring  other  offenders  to  punifh- 
ment  impliedly  made  the  difcovcrors  legal  witnefles.     And 
they  relied  on  a  cafe  of  Phillips  v.  Fowler  (c)t  8  Geo.  2.  in 
which  Lord  Chief  J  u  ft  ice  Eyre  had  admitted  an  accom- 
plice under  the  fame  circumftances  as  Ward  and  Billany 
to  be  a  witnefs. 

With  regard  to  the  fifth  objeftion  ;— The  conclufion  of 
Mr.  Serjt.  Birch**  report,  after  fettmg  forth  all  the  evi- 
dence, was  thus;  "  I  dated  the  evidence  to  the  jury  with 
fuch  obfervations  thereupon  and  upon  the  ad  of  parliament 
as  occurred  to  me,  and  the  jury  found  a  verdift  for  the 
plaintiff  for  500/.  as  to  the  bribing  of  Billany9  and  for  the 
defendant  as  to  the  refidue ;  and  the  verdiB  was  taken  upon 
the  third  count  (d)f  the  jury  declaring  that  what  was 
done  by  the  defendants  agent  with  regard  to  Billany  they 
€onfideredas  done  by  the  defendant  himfelf*  The  cafe,  re- 
ferred to  the  confideratton  of  all  the  Judges,  dated  Mr* 
Serjt.  Birch9*  report,  adding  ••  The  Judge  having  reported 
that  there  was  no  evidence  of  the  defendant's  bribing  Bil- 
lany himfeif,  and  that  there  was  a  variety  of  evidence  as  to 
bribing  him  by  P.  Ward  his  agent,  and  the  jury  having 

found 

w 

(a)  Bat  they  might  ftiU  have  been  profecuted  as  f«r  an  offence  at  com- 
mon law. 

(t)  Vid.  R.  v.  A.  Roeixvood,*  St.  Tri.  663 ;  R.  v.  CXranburnt,  U.  698; 
and  R.  v.  R<bimt  and  At-amd,  by  all  the  Judges,  on  a  cafe  referred  at  the 
Bridgnvater  fummer  aflizes,  1 788* 

(*)  Cited  in  Say,  R«f>.  aoi.  The  fame  point  was  alio  decided  in  Bujb 
t.  Railing,  Say,  189.  So  in  a  profecutkm  for  penalties  under  the  ftat.  9 
An.  c.  14./.  5.  the  lofer  of  money  at  cards  is  a  good  witnefs  to  prove  the 
loft;  R.  v.  Lwkuf,  M.  9  G~.  %.  B.R.  M8.  Mr.  J.  Wm>  fortune— So, 
on  a  profecution  for  the  penalty  of  500/.  under  ftat.  %$  G-.  a.  *.  13./.  1. 
for  fedocing  artificers  to  go  out  of  the  kingdom,  the  profecutor  is  a  com- 
petent witnefs,  though  he  be  entitled  to-  a  moiety  of  the  penalty ;  R.  ▼. 
M.  Jot>»fony  en  a  queftion  referred  at  the  KingfUn  fpring  affixes  1784  for 
the  confideration  of  all  the  Judges.— See  alfo  Abraham  q.  t.  v.  B*nmt  4 
Burr.  M51 ;  and  SmiA  q.  t.  V.  Stager,  7  D.  V  £.  60. 

{J)  It  feems  extraordinary  that  the  queftion  fubmrtted  to  the  con- 
fideration of  all  the  Judges  fhould  ever  have  been  raifed,  becaofe  it  is 
evident  from  the  Judge's  report  that  tbtjarySd  not  intend  to  confine  their 
verdict  for  the  plaintiff  to  the  third  count,  but  that  they  wiflied  to  leave 
it  to  the  Court  to  enter  up  a  proper  verdict  on  the  fads  found  by  them, 
which  would  have  warranted  the  officer  in  entering  up  a  verdict  on  th? 
feventh  count;  and  even  the  entry  of  the  officer  might  afterwanH  luve 
been  altered  by  the  Court  from  the  Judge's  notes. 
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1743-     foaftd  that  the  defendant  did  not  bribe  Btlkmy  by  P.  Ward 
v-**-vO  his  agent  by  finding  bim  not  guilty  on  the  feventh  count, 
MVf    the  queftion  is  whether  there  was  fofficient  evidence  to 
&oums6jt.  Support  the  verdiffc  for  the  pfointiff  on  the  third  count  ?" 

This  queftion  having  been  argued  before  all  the  Judges, 
a  majority  (a)  of  them  were  of  opinion  that  the  plaintiff 
was  entitled  to  retain  his  verdift,  and  the  motion  for  a 
new  trial  was  discharged. 

The  fpecial  cafe,  that  had  been  referred  at  the  trial, 
was  then  argued  in  the  Common  Pleas ;  and  it  was  on 
a  point  of  evidence.  "  On  behalf  of  the  plaintiff  the 
under-lheriff  produced  the  precept  itfelf  mentioned  in  the 
declaration  under  the  feal  of  the  office  of  the  fheriflF  figned 
and  returned  by  the  mayor  to  the  (heruT  together  with 
the  indenture,  which  indenture  without  the  pnfcept  was 
returned  with  the  writ  by  the  (beriflF;  the  under- fiicriff 
proving  the  pra&ice  there  to  be  not  to  return  the  precept 
•long  with  the  indenture.  It  was  objeded  on  the  part  of 
the  defendant  that  the  precept  together  with  the  indenture 
ought  to  have  been  returned  and  filed  in  Chancery,  and 
that  a  copy  of  the  precept  on  record  ought  to  have  been 
produced." 

This  cafe  was  argued  on  the  23d  of  April  1744  by 
Bottle  Serjt.  for  the  plaintiff  and  Prime  King's  Serjt.  for 
the  defendant,  when 

The  Court  faid  "  It  was  not  laid  in  the  declaration  that 
the  precept  was  returned,  but  only  that  ruch  precept  iffued ; 
and  therefore  they  were  all  of  opinion  that  the  evidence 

produced 

(«)  All  the  Judges,  except  Mr.  J.  ForUfcmt  AUmi  and  Mr.'  Baron 
Cmtiewy  aflcrabled  at  SeejemmU*  lmm  to  hear  this  cafe  imed  by  WetUs  and 
Jhrmptr  Serjeants  for  the  defendant,  and  the  SUkktr-Gtnerai  and  Beetle 
Serjt.  for  the  plaintiff;  and  on  the  8th  of  -Fthnury  being  again  anembied 
at  Lord  Chief  Juftice  Lee*%  chambers  they  gave  their  opinions  feriathn. 
Lee  Lord  Chief  Jnftice  B.  R.  barker  Lord  Chief  Baron,  and  Cbmfpkf 
Wright,  and  Dtnifon,  Jofticcs  of  the  King's  Bench,  and  Rejmelix  and 
CUrke,  Baron*,  were  of  opinion  with  the  plaintiff;  and  WUIet  Lord 
Chief  Juftice  C.  £.,and  Mmey  and  Bmrmett  Jaftice*  of  C.  B.„  were  of  a  con- 
trary opinion—4*  And  the  next  day  the  Chief  Jntttce  (JTifer)  declared 
that  he  thought  that  the  Conn  of  Common  Plena  were  bound  by  the 
■opinion  of  the  majority  of  the  fudges,  and  againft  the  opinion  of  tfaia 
Court  gare  the  nde  that  the  -wtArA  at  to  oheqoeftiooibMW,  aUudaWd 
nat be fet au^,  bntaWUiUiJcV'    MS.  ja^yj. 
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produced  was  fufficient,  and  that  there  was  no  occafion    1743. 
to  (hew  that  it  was  returned.     They  thought  likewife  that  v^y%; 
the  original  was  better  evidence  than  the  copy.    How-    Mcad 
ever  it  being  ftrongly  infifted  on  by  the  counfel  for  the  ^j^w 
defendant,  the  Court  gave  them  leave  to  fpcak  to  it  again 
the  next  term/' 

It  was  accordingly  fpoken  to  again  in  the  Trinity  term 
following,  on  the  nrfl  of  June%  by  Wynne  Serjt.  for  the 
plaintiff,  and  Willes  King's  Serjt.  for  the  defendant,  when 
the  Court,  retaining  their  former  opinion,  ordered  the 
poftea  to  be  delivered  to  the  plaintiff. 

Afterwards,  on  the  7th  of  June,  the  motion  in  aired 
of  judgment  was  argued.  The  obje&ion  was  that  it  was 
not  dire&ly  alleged  in  the  third  count  that  the  defendant 
gave  the  ten  guineas  to  Billany  for  the  purpofe  of  bribing  ' 

him  to  give  his  vote,  but  only  that  he  gave  him  that  fum 
"  as  a  gift  or  reward  {ox  Biilany*  giving  his  vote  &c."  But 

The  Court  were  clearly  of  opinion  that  this  objection 
was  not  well  founded ;  for  that  as  was  in  many  cafes  an 
averment  («),  and  traverfable ;  that  it  was  to  be  conftrued 
according  to  the  fubje£t-matter  to  which  it  was  applied, 
and  that  here  it  was  ufcd  in  the  fame  fenfe  as^r  a  gift  or 
reward ;  and  that  the  third  count  w,ouId  have  been  fuf- 
ficient without  thefe  words. 

So  die  plaintiff  had  judgment. 

(a J  Vid.  Eaton  v.  Sout&ly,  H.  i%  G*.  a./*/.  X3J.,  and  the  cafe*  there 
refcred  to.  ' 


Fann  egofoft  Atkinson.  %     *£*£ 

Nov.  loth. 

u  TpRIME  moved  to  fet  aGde  a  judgment  entered  up  pur-  Court  re- 

•*    fuant  to  a  warrant  of  attorney  executed  not  quite  a  fafed-to  fet 
year  before,  becaufe  the  party  (defendant)  diedtefore  the  J~  gj: 
figning  of  the  judgment.  .  The  judgment  was  fignedcd  ^faf 
Oftober  fit,  and  the  defendant  died  the  27th  of  September  death  of  de- 

befow.  fendaqt,be. 

caufc  a 

But  The  Court  denied  the  motion,  becaufe  the  judg-ofthT^ 
ment  was  a  judgment  of  the  preoedcat  term;  and  this  cedent  tenn 

hadwhendc 
fendr 
aliv 
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1 743.    'had  been  fo  determined  before  feveral  times  both  in  this 
i^^O  Court  aid  the  Court  of  B  R.  (a)." 

Ta"*  (a)  w  Savil  v.  rViltJhire  executor  of  Wiltjbire  E.  19  Geo.  a-*Thc  tef- 

A  **un,  m  totor  ***e<*  *n  ^*  a^out  *ortT  miles  from  £<?*<&*  on  the  20th  of  ^ri7 

TKI     °   'X744;  judgment  was  figned  againft  him  on  the  next  day  by  virtue  of  a 

warrant  of  attorney,  dated  4U1  Marsh  1741 ;  Rafter  term  in  1744  began 

on  the  nth  of  April;  and  the  rule  was  made  on  an  affidavit  that  the  tcf* 

taror  was  alive  on  the  19th  of  April. 

To  fet  afide  this  judgment  affidavits  were  read,  (bating  that  the  tc  ft  at  or 
died  on  the  loth  of  April  1 744,  on  a  day  fuhfequent  to  the  day  of  fign- 
ing  the  judgment;  and  all  the  cafes  in  Hall  v.  Moft%  T.  16  &  17  G.  %. 
in  this  court  were  cited.     But 

The  whole  CWf,  conformably  to  the  opinions  of  this  Court  and  B.  R. 
in  all  the  cafes,  refuted  to  fet  afide  the  judgment ;  and  were  of  opinion 
that  the  ftatute  29  Car.  a.  c.  3.  ftrengthencd  this  cafe ;  for  that  ftatute 
was  drawn  by  Lord  Chief  Jufiice  Halty  and  provided  only  for  judgments 
affedjng  land  in  cafe  of  purchafcrs,  having  them  in  all  other  Cafes  to  the 
courfe  of  the  Court,  when  though  entered  after  the  death  of  the  parties 
they  have  relation  to  the  firft  day  of  the  term  if  figned  in  term,  if  figned 
nut  of  term  to  the  firft  day  of  the  preceding  term.  Nay,  as  Abney  J.  ob- 
ferved,  in  the  cafe  of  lands  they  affect  the  land  from  the  day  of  the  ac- 
tual figning  by  the  officer,  and  which  may  be  after  the  death  of  the  party. 
Vide  the  words  of  the  flat.  19  Car,  a.  c  3.  /.  14.  And  it  feemed  to  Abney 
J.  that  though  the  ftatute  prevents  a  retrofped  of  judgment  in  favor  of 
purchafcrs,  it  doth  not  in  favor  of  the  heir  of  the  conufor  of  the  judg- 
ment."    MS.  Abnty  J. — Barnes  %JO.  S.  C. 

Nor  is  there  any  difference  in  this  refped  between  adverfe  judgments 
and  thofc  figned  under  warrants  of  a'torney.  **  Jefepb  Hall  v.  A.  Mofi,  T* 
16  &  17  G.  a.  Mcfs  died  inteftatc  on  the  1 6th  of  February  laft:  interlo- 
cutory judgment  was  figned  aift  of  February.  It  was  infilled  that  as  this 
cafe  was  an  adverfe  fuit,  it  was  irregular,  on  a  motion  by  Draper  Serjt. 
to  fet  afide  the  judgment ;  and  he  cited  8  &  9  W.  3.  c.  1 1.  /  6  ;  6  Mod.' 
141.,  and  SaU.  315. 

Burnett  J.  In  Norton  v.  Oliver  in  this  court  7*.  15  &  itf  Geo.  a.  after  the 
death  of  the  plaintiff  his  executors  figned  an  interlocutory  judgment,  and 
the  Court  refuted  to  fet  it  afide. 

Abney  J.  mentioned  the  cafe  of  Fuller  \.  Jocelyn  (i),  executor  of  Twfdeu, 
T.  3  &  4  G.  a.,  and  M.  4  G.  a.  B.  R.  Twjfden  on  the  10th  of  April 
gave  a  warrant  of  attorney  to  confefs  a  judgment,  and  died  on  the  1 8th : 
on  the  aad  of  April  the  plaintiff  figned  his  judgment,  and  on  the  23d 
took  out  execution,  the  term  beginning  on  the  15th  of  April;  and  the 
Court  on  confideration  and  on  the  authority  of  Par/one  v.  Gill9  FarreJUy 
93 ;  Sslb.  87,  401 ;  refuted  to  fet  afide  the  judgment. 

rVillet  Ch.  J.  I  fee  no  difference  between  voluntary  and  adverfe  judg- 
ments :  if  there  be  any,  the  cafe  of  an  adverfe  judgment  is  ftronger.  Nor 
is  there  any  difference  between  plaintiffs'  executors 'and  defendants*  on 
ftat.  8  *  9  W .  3. 

Draper  Serjt.  then  faid  that  there  was  no  adminiftration  at  all,  though 
there  were  t*wo  nihils  returned  on  a  fcire  facias  in  this  cafe.  And  he  faid 
there  could  be  no  adminiftration  when  the  fcire  facias  iffued,  for  it  was 
within  lefs  than  fourteen  days  after,  the  inteftate'a  death. 

But  the  Court  held  the  judgment  regular  in  the  cafe  now  at  bar. 
See  ftatute  29  Car.  a.  e.  3./.  ai. — Poulfm  v.  Fransia  (%)*<t.  13  An. 
Adminif-  B.  &.  A  fcire  facias  was  brought  by  Elizabeth  Poulfon  adminiftratrix  of 
tration  may  George  Poulfon  againft  Francia  to  revive  a  judgment  recovered  by  the  in- 
be  granted  teftate  againft  the  defendant;  and  the  fcire  fccias  alleged  the  death  of  G. 
within  14  Poulfon  on  the  I  ft  of  March,  and  the  adminiftration  granted  on  the  5th  < 
days  of  the  °f 

*—**•-•*        (1)3  Sir.  88a  ;  ani  R-p.  Lmf.  HarJv.   158.  by  the  name  of  Fuller  v. 

Jebnfon.' 

(a)  LiH.  Mrtr.  4©J. 
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of  the  fame  month.    On  demurrer  ic  «u  objected  that  by  the  flat.  39  Car.      j  «4- 
a.  c.  3  adminiftration  ought  not  to  be'  granted  until  fourteen  days  after  v  JjZ  \ 
the  death  of  the  intcftate  — Curia,  contra*.     Adminifl ration  may  be  granted  ^^^ 
immediately,  other  wife  the  efie&s  may  be  wafted  and  embezzled.     Judg-      Fawn 

meot  for  the  plaintiff.    £.  13  Am.  Rot.  45.  B.  R*  MS.  Ahnty  J.—- <*«•£ 

As  to  the  principal  point,  fee  alfo  Mragner  v.  Langmead,  7  D.  (5*  E.  29,  in,  ATSWaow 
which  all  the  former  cafe*  00  this  fubje&  are  collected. 

Lin  don  again/l  Collins.  Saturday. 

Nov.  jojtlu 
u  "D  EPLEVIN  ;  avowry  for  a  rent-charge ;  tbc  plaintiff  An  avow- 
•"■  was  nonfuitcd.  »  ant  for* 


A  motion  for  double  cofts  on  the  ftat.  1 1  G.  2.  e.  19./  to double 
22.  (a).    The  only  queftion  was  whether  a  rent-charge  be  cofts  under 
within  the  words  or  intention  of  that  claufe  in  the  ftatute  "  G-  *•  «• 
#  which  gives  double  cofts  in  cafe  the  plaintiff  be  nonfuit  &c.  Sheathe* 
It  being  a  new  cafe,  we  ordered  it  to  be  moved  again,  ^^ar is 
and  the  ftatute  to  be  looked  into  and  well  confidered  (If).  oonfuitedL 

It  was  obje&ed  likewife  that,  the  defendant  having 
mvowed  fpecially,  and  not  taken  the  benefit  of  the  ftatute, 
this  cafe  was  not  within  the  ftatute:  but  the  Court 
thought  there  was  nothing  in  this  objection." 

(a)  By  fed.  11.  M  After  reciting  that  great  difficulties  often  arife  in 
jnaking  avowries  or  conufance  upon  diftrefies  for  rent,  quit  rents,  reliefs, 
heriots,  and  other  fervices,  it  is  ena&ed  &c.  that  it  (hall  be  lawful  for  all 
defendants  in  replevin  to  avow  or  make  conufance  generally  that  the  plain- 
tiff in  replevin  or  other  tenant  of  the  lands  and  tenements  whereon  the 
diftrtfs  was  made  enjoyed  the  fame  under  a  grant  or  demiie  at  fuch  a 
certain  rent  during  the  time  wherein  the  rent  diftrained  for  incurred, 
which  rent  was  then  and  (till  remains  due,  or  that  the  place  where  the 
diftrefs  was  taken  was  parcel  of  fuch  certain  tenements  held  of  fuch 
manor  &c.  for  which  tenements  the  rent  relief  heriot  or  other  fervice  dif- 
trained  for  was  due,  without  forther  fetting  forth  the  grant  tenure  demife 
or  title  of  fuch  landlord,  leflbr  or  owner  of  fuch  manor  ;  and  if  the  plain* 
tiff  in  fuch  action  (haM  become  nonfuit,  difcontinue,  or  have  judgment 
given  againft  him,  the  defendant  in  fuch  replevin  (hall  recover  double 
cofts  of  fait. 

(b)  Though  it  does  not  appear  from  Lord  Chief  Juftice  tVillet*  papers 
how  this  cafe  was  determined,  it  appears  from  Mr.  Juftice  Abneyt  MS. 
that  the  rule,  calling  on  the  Prothonotary  to  review  his  taxation  of  (fingle) 
cofts,  was  afterwards  discharged ;  the  Court  being  of  opinion  that  though 
this  ftatute  was  in  fome  claufes  remedial  in  others  it  was  penal;  and  that 
the  claufe  in  queftion,  feci.  %%.  which  was  a  fubftantive  claufe,  did  not  in 
terms  include  rent-charges,  and  that  as  it  was  a  penal  claufe  it  ought  not 
to  be  extended  by  conftru&ion. 

It  has  been  fince  holdcn  that  an  avowry  for  a  feizure  for  beriot  cuftom  it 
not  within  this  claufe  of  the  ftatute.  Lloyd  v.  WitUony  %  IViifom  %%. ;  not 
an  avowry  for  a  rent-charge  under  a  canal  ad.  Tbe  Leaminjltr  Canal 
Company  v.  JVwtm  ;  7  D.  IS*  £  500,-  and  Tie  Same  v.  CruftU,  B*f.  & 
fat.  aij. 
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v<y%j        Fenn  on  tHc  Demife  of  Richards  againjl 
^Jrf^f'  Mariott. 

Not.  %td. 

Acnftomin  "  P  ULE  nifi  for  a  new  trial.    Booth  for  the  rale.  Eyre 
a  manor,  *^  contra. 

thatthc  Mr.  J.  Burnett  reported  from    Mr.  J.  Denifon  who 

S£J™  a  tried  the  caufe  at  the  lad  Carlijle  affizes  that  the  premifes 
effete  in  queftion  were  a  cuftomary  eftare,  which  would  pafs 
(which  wUl  either  by  deed  or  furrender,  but  that  even  in  the  cafe 
pafteither  of  a  deed  an  admittance  was  neceiTary.  And  it  was 
reader  or.  Provcd  in  the  caufe  (hat  the  grantee  of  the  deed  in  the 
deed  and  prefent  cafe,  under  whom  the  defendant  claimed,  was  not 
admittance)  admitted  until  after  the  death  of  the  grantor.  That  there 
m*tteddn^wa8  cv"*cncc  on  ^°^  ^dea  **  to  ^c  cuftom,  but  no 
ring  the  life  inftance  of  any  perfon's  being  admitted  after  the  death  of 
of  the  gran- the  grantor  but  one  in  1732.  But  he  thought  that  the 
tor,  it  good  Qrength  of  the  evidence  was  for  the  defendant  How- 
in  la*.       cvcr  tjjC  jury  foun<|  a  vcrdift  for  the  leflbr  of  the  plaintiff, 

who  claimed  as  heir  at  law* 

And  it  was  infiftcd  that  a  cuftom  that  the  party  fliould 
be  admitted  during  the  life  of  the  grantor  was  not  a  good 
cuftom  $  for  that  by  law  a  furrenderee  might  be  admitted 
after  the  death  of  the  furrenderor,  for  which  was  cited  a 
cafe  from  Coke.  And  other  cafes  might  have  been  cited, 
for  to  be  fure  this  is  undoubted  law. 

But  we  thought  the  prefent  cafe  not  at  all  parallel  to 
fhat;  becaufe  that  depends  on  the  general  law  of  the  land 
in  refpc&  to  cuftomary  eftates*  but  this  on  the  particular 
cuftom  of  the  manor.  For  cuftomary  or  copyhold  eftates 
will  not  pafs  by  deed,  unlefs  there  be  -a  particular  cuftom 
to  warrant  it  \  and  if  there  be,  fuch  deeds  muft  be  attended 
with  fuch  circumftances  as  the  cuftom  requires ;  and  as  the 
fury  here,  by  finding  for  the  plaintiff,  have  found  what 
the  cuftom  was  as  much  as  if  they  had  found  it  by  a  fpecial 
verdift,  we  are  of  opinion  that  fuch  cuftom  is  good  (0). 

It  was  infifted  that  fuch  cuftom  was  unreafonable, 
and  that  in  the  prefent  cafe  it  was  unjuft,  becaufe  it  ap- 
peared 

(a)  See  Pirrywuut  cafe,  ,5  C:  84. 


MICHAELMAS  TERM,  17  Geo.  IJL  C  P.  41i 

pearcd  on  the  trial  that  the  grantee  was  a  purchafer  for  a  174}. 
valuable  consideration.  <-*nr<3 

But  to  this  we  anfwered  that  we  thought  it  neither  un-  j^jjjjj^ 
reafonable  nor  unjuft.  It  is  fit  that  fuch  grantees  fhould 
be  admitted  in  feme  reafonable  time,  and  the  cuftom  hath 
limited  that  time.  And  if  the  purchafer  be  prejudiced  by 
his  not  being  admitted  within  that  time,  he  may  thank: 
himfelf ;  for  it  was  his  own  fault  *,  for  he  fhould  not  have 
paid  his  money  until  his  purchafe  was  completed  by  his 
admittance.  And  a  perfon  claiming  under  a. bargain  and 
fale  may  as  well  complain  of  injuftice,  if  he  do  not  inrol 
his  own  deed,  under  which  he  claims,  within  fix  months, 
by  which  omiffion  it  becomes  void.1' 

The  Bailiffs  and  Citizens  of  the  City  of  LrpeH-M.170.*. 
field  again/i  John  Slater,  Affignee  of  Qath.  j^?™^ 
Adib  Widow. 

X  HE  opinion  of  the  Court  was  delivered,  as  follows,  by  it  unoob- 

je&ian  after 
WiUes,  Lord  Chief  Juftice.    « ,The  action  is  an  adioa  ^^Hi 
of  covenant ;  in  which  the  plaintiff  declares  in  the  county  covenant 
of  Stafford,  in  which  be  brought  his  a£Hon  upon  a  cove-  for  pot  te- 
nant in  an  indenture  made  the  10th  oi  March  17 13,  be*  P™10*  *«• 
tweentbebaitifft  and  citizens  of  theckyof  Litchfield  and  the  brought 
faid  Catb.  jtdie,  by  which  (as  fet  forth  in  the  declaration)  and  tried  in 
in  confideration  of  the  furrender  of  a  former  leafe  of  the  *  foreign 
premifes  for  the  term  of  fiity  years  bearing  date  the  8th  of  3^26?* 
November  1656,  and  in  confideration  of  the  rents  and  cove*  curcd  h^** 
nants  therein  mentioned  and  referved,  the  faid  bailtffe  &c.  the  flat.  16 
demifed  to  the  faid  Catharine  all  that  mcfitiage  burgage*  or  &  *7  Ctf« 
tenement  with  the  appurtenances  in  the  faid  city  of  Litch-  %' c*  ' 
field  in  a  certain  ftreet  there  called  Tamworth  Street,  and 
all  barns  &c,  then  in  the  occupation  of  the  faid  Catherine, 
to  hold  the  premifes  from  the  8th  of  November  then  laft 

Caft  for  the  term  of  60  years  under  the  rent  of  3/.,  payable 
alf-yearly  at  Ladydaj  and  Michaelmas  \  and  Catharine 
covenants  for  herifelf  her  executors  adminiftrators  and  af- 
figns  to  pay  the  rent  and  to  keep  the  premifes,  in  repair* 

i«nd 
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1743*     and  to  leave  them  fo  at  the  end  of  the  term  ;  that  Cathe- 

^^^^i  w«  entered  and  was  poflefled ;  and  afterwards  to  w«t,  on 

"^J^f    the  10th  of  Ochber  1723,  afligned  (a)  all  her  intercity! 

Litch-    the  term  to  the  defendant,  who  entered  and  has  been  c%  sr 

field     fince  poffefled,  the  reverfion  belonging  to  the   plain  tirrs. 

n**fi    And  the  plaintiffs  aver  that  21/.  for  rent  was  due  at  Lady- 

T*Ka  day  1742,  and  affign  that  as  their  firft  breach  ;  and  that 

the  premifes  were  out  of  repair  during  the  continuance  of 

the  term  and  after  the  aflignment  ^of  which  they  fpecify 

fereral  inftances,)  and  this  they  aflign  as  another  breach  \ 

and  lay  their  damages  at  200/. 

The  defendant  pleads  that  the  premifes  are  fituate  lying 
and  being  in  the  city  of  Litchfield  and  the  county  of  the 
fame  citr,  and  that  the  defendant  after  the  aflignment 
made  to  him  and  before  the  bringing  of  this  fuit,  to  wit, 
25th  March  1735,  at  the  city  of  Litchfield  aforefaid  in  the 
county  of  the  fame  city  furrendered  up  the  faid  premifes 
and  aJl  the  reGdue  of  toe  term  to  the  faid  bailiffs  and  citi- 
zens, and  that  they  then  and  there  accepted  of  the  fame ; 
and  faith  that  at  the  time  of  the  faid  Surrender  no  rent 
was  then  due  or  inarrear ;  and  that  from  the  time  of  tbe 
faid  aflignment  to  the  time  of  the  furrender  he  always 
kept  the  premifes  in  good  repair  according  to  the  covenant. 

The  plaintiffs  reply ;  and  protecting  that  there  was  no 
fuch  furrender,  trarerfe  the  acceptance,  and  on  this  iffue 
is  joined ;  and  a  verdict  was  found  for  the  plaintiffs  at 
the  Stafford  afijzes. 

And  the  defendant  baring  moved  (b)  in  arreft  of  judg- 
ment, it  (lands  now  for  the  judgment  of  tbe  Court  on 
that  motion.  There  was  but  one.  objection  taken,  that 
the  caufe  was  tried  in  the  county  of  Stafford,  whereas 
k  ought  to  have  been  tried  in  the  county  of  the  city  of 
Litchfield*  The  queftion  therefore  is  whether  this  was  a 
mif-trial  or  not ;  and  this  will  produce  two  queftions ; 

Firft,  whether  it  would  have  been  bad  at  common  law; 

Secondly; 

(m)  In  covenant  (which  run*  with  the  land)  evidence  that  the  defend- 
ant it  in  as&*r  will  fupport  a  declaration  charging  him  Mtfy***  Derifry 
y.  Cuflantt,  4D.&&75. 

ft  J  The  cafe  was  argued  on  the  aoth  of  J*m  1743  by  Skiuitr  King  s 
Serjt.  and  B«*U  Scrjt.  for  the  plaintiffs,  and  by  Draft*  and  BetJUU  Scrjts. 
lor  the  Defendant. 


SlfcTftft. 
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Secondly,  Whether  or  not,  if  it  would  have  been  bad  1743. 
at  common  law,  it  be  aided  by  the  16  &  17  Car.  2.  c.  8./  1.  ^^^T^i 
For  as  for  the  other  ftatutes  of  jeofails,  we  think  that  it  »™£?rf  ' 
not  helped  by  any  of  them.  As  for  the  flat.  4  &  5  An.  LlJc|i 
c.  16.  f.  6.,  which  was  relied  on  to  make  this  a  bad  trial,  nuo 
we  think  it  is  quite  out  of  the  cafe  j  for  as  the  ftatute  was  <**fm 
plainly  made  to  extend  the  ftatute  Car.  i.  farther  than  it 
went  before  and  to  remove  a  difficulty  which  plaintiffs 
then  laboured  under  by  reafon  of  challenges  for  defaults 
of  hundredors,  it  is  putting  a  ftrange  conftruftion  upon 
it  to  fay  that  plaintiffs  by  that  ftatute  were  put  Under  greater 
difficulties  than  before.  But  barely  reading  the  words  thefti- 
felves  will  (hew  that  no  fuch  conftru&ion  as  is  contended 
for  ought  to  be  put  upon  them.  The  words  are  "  And 
whereas  great  delays  do  frequently  happen  in  trials  by 
reafon  of  challenges  to  the  arrays  of  pannels  of  jurors  and 
to  the  polls  for  default  of  hundredors,  for  prevention 
thereof  for  the  future  be  it  ena&ed  that  from  and  after 
&c.  every  venire  facias  for  the  trial  of  any  iffuc  in  any 
adion  or  fuit  in  any  of  her  Majefty's  Courts  of  Record  at 
Wefiminfitr  be  awarded  of  the  body  of  the  proper  county 
where  fuch  iflue  is  triable*/'  the  meaning  of  which  is 
plainly  this  that  for  the  future  venires  fliall  be  awarded  of 
the  body  of  the  county  without  any  regard  to  hundredors, 
but  it  gave  no  directions  in  what  counties  iflues  are  to  be 
tried,  but  left  the  law  juft  as  it  ftodd  before  in  refpe£t  to 
this  matter*  Having  laid  this  ftatute  out  of  the  cafe,  I 
fliall  only  fay  this  farther  before  I  pome  to  the  merits  of 
the  caufe,  that  we  ought  in  this  cafe  to  go  as  far  as  we 
can  in  order  to  make  the  verdift  good,  both  becaufe  the 
point  has  been  fairly  tried,  and  likewife  becaufe  it  has  beeti 
tried  in  a  county  where  the  defendant  was  more  likely  to 
have  juft  ice  done  him  thaii  if  it  had  been  tried  in  the 
county  of  the  city  of  Litchfield,  the  bailiffs  &c.  being 
plaintiffs.* 

I  (hall  now  come  to  the  two  points  on  which  the  quef- 
tion  depends.     And 

Firft,  we  are  of  opinion  that  this  trial  would  have  been 
bad  at  common  law,  if  not  aided  by  the  ftatute  16  &  17 
Qar.  i.  We  think  that  anions  of  covenant  for  nonpay- 
ment of  rent  or  not  repairing  are  local  aftions.  The  cafe 
of  Barker  v.  Darner  as  it  is  reported  in  1  Saii.  80.  feems 
to  be  an  authority  as  to  this  point.    But  that  cafe  is  re- 

F  f  ported 
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1743.   pfltted  differently  in  other  books  (j)  ;  and  it  is  very  doubt* 

Unf%j  ful  whether  in  that  cafe  any  judgment  was  ever  given; 

The  Bailiffs  And  the  contrary  was  held  in  the  cafe  of  Smith  v.  Batten 

^tc«.   ^r*   Jae%  f*2  •»  and  in  *nrcra*  ol'lcr  ***•■    However, 
?itu>"  ^ tbat  a8  i*  will,  and  whether  they  are  local  a£tione  or 
.faUfl     not  when  brought  by  the  covenantee  himfelf  againft  the 
%  Slati*.  covenantor  himfelf,  yet  there  can  be  no  doubt  in  the  pre- 
fent  cafe,  the  attion  being  brought  againft  an  afiignee  not 
as  he  is  in  privity  of  c6ntf  a&  but  only  as  he  is  in  privity 
of  eftate.    As  therefore  it  appears  upon  the  pleadings  that 
the  premifes  lie  in  the  county  of  the  city  of  Litchfield,  we 
think  that  the  a&ion  by  the  rules  of  the  common  law 
ought  to  have  been  tried  there  (bj.    But  if  it  had  flood 
on  the  declaration  only,  this  obje&ion  would  not  have 
arifen  \  for  the  premifes  there  are  only  faid  to  lie  in  the 
«  city  of  Litchfield;  and  though  we  are  to  take  notice  judi- 

cially of  counties,  we  cannot  judicially  take  notice  of 
the  boundaries  of  counties,  nor  that  the  whole  city  of 
Litchfield  lies  within  the  county  of  the  city.  But  the  ob- 
jection arifes  from  the  plea,  it  being  there  alledged  and  not 
denied  by  the  plaintiffs  that  the  premifes  lie  in  the  county 
Of  the  city  of  Litchfield. 

As  to  the  objeQion  that  the  furrender  and  acceptance 
were  in  the  county  of  the  city  of  Litchfield,  we  do  not 
rely  much  upon  it,  becaufe  though  it  is  held  in  a  RoL 
Ahr.  6\\\c)  that  if  the  furrender  of  a  leafe  be  pleaded 
in  another  county  the  caufe  (hall  be  tried  there,  I  am  not 
(atisfied  of  the  authority  of  that  cafe  (d).    But  if  it  were 
Uw,  the  cafe  was  determined  before  the  ftatute  11  Jac.  u 
c.  13./  a.,  which  has  enaded  that  no  verdid  (hall  be 
ftayed  or  reverfed  if  the  venire  be  awarded  from  any  of 
the  places  where  any  part  of  the  matter  in  queftion  arifes. 
And  therefore  we  think  that,  if  there  were  no  other  ob»  . 
je&ion,  this  ftatute  would  cure  it,  but  for  the  other  reafon 
we  think  that  this  trial  would  have  been  bad  before  the 
ftatute  16  &  17  Car.  2. 
'  Secondly, 

(a)  Vid.  Cartb.  iSft ;  3  Mod,  337;  and  f  SSon.  IOI.  S.  C 

(b)  But  fee  The  Majv  1st,,  of  London  ▼.  CUr,  J  J}.  &  £.  587.  per 
Lord  Kmjon  Chief  Juftice  coot,  and  per  Grofi  J.  588.  accord. 

(*)  **•  33- 

(d)  In  Bulioer*  cafe,  7  Co.  %.  a.,  this  role  w**  laid  down  "  In  all  cafe* 
where  the  action  is  founded  upon  two  things  done  in  federal  counties, 
and  both  are  niaterial  or  traversable,  and  the  one  without  the  other  doth 
not  maintain  the  action,  there  the  plaintiff  may  choofe  to  bring  hit  action 
in  which  of  the  counties  he  will." 
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scondly ;  The  only  queftion  therefore  chat  remains  is,  1743. 
thcr  it  be  helped  by  the  ftat.  16  and  17  Car.  2.  And  s~~*my* 
is  were  a  new  cafe  upon  this  ftatute,  we  (hould  doubt Th^  Bdlifi 
much  whether  this  ftatute  would  help  it,  and  for  my  litch- 
impart  I  (hould  be  of  opinion  that  it  did  not.  The  field" 
is  of  the  ftatute  are,  "  If  there  be  a  verdi&,  judg-  *g**fi 
t  (hall  not  be  ftayed.  or  reverfetf  for  that  there  is  no  &>atir. 
t  venue,  fo  as  the  caufe  were  tried  by  a  jury  of  the 
«r  county  or  place  where  the  aftiofl  is  laid."  And 
1  tbefe  words  I  am  of  opinion  that  the  ftatute  was 
x  intended  to  cure  thefe  defe&s  where  the  caufe  ap*» 
s  to  be  tried  in  an  improper  county,  but  only  thofe 
re  the  venue  was  wrong,  which  meant  no  more  at  that 
:  than  that  the  jury  were  not  returned  de  vicineto,  or 
ther  words  that  there  were  no  hundredors  returned  t 
the  ftatute  exprefsly  fays  that  it  muft  be  tried  in  the 
>er  county ;  and  I  think  that  the  Word  laid,  which  has 
1  fo  often  infilled  on,  will  not  bear  the  conftru&ioa 
has  been  put  upon  it.  But  I  admit  that  the  authori- 
arc  moft  of  them  on  the  other  fide \  and  therefore  as 
1  going  to  give  a  judgment  not  founded  on  our  own 
110ns  but  only  on  the  ftrength  of  authorities,  it  will  be 
>er  for  me  to  mention  all  the  cafes  which  have  been 
rmined  on  this  head.  The  firft  cafe  that  -I  can  meet 
1  is  the  cafe  of  Craft  v.  Boite$  1  Sauhd.  247.  P. 
*lar.  2.  B.  R.  There  the  a&ion,  as  in  the  prefent 
t  was  tried  in  a  wrong  county;  and  Keeling  Chief 
ice,  Rdrufordy  and  Morton],  held  that  it  was  helped 
■  verdi£i  by  the  16  &  17  Car.  2  :  But  Twifden  J. 
ftrongly  the  contrary.  nut  Saunders  fays  that  judg* 
t  was  given  for  the  plaintiff  againft  the  opinion  of 
fden  and  many  others.  The  next  is  the  cafe  of  Naylot. 
is  Sharphy  &c.  P.  26  Car.  2.  B.  C.  I  Mod.  19S., 
re  this  queftion  was  darted  but  it  was  not  the  point  on 
h  the  judgment  was  given.  But  the  Judges  (aid 
where  the  trial  was  in  a  wrong  county,  the  ftat.'  16 
1 7  Car.  2.  would  not  help; it,  for  that  it  was  intended 
to  help  where  the  aftion  was  laid  in  the  proper 
ity  where  it  ought  to  be  laid,  which  the  word  proper 
icd.  The  next  cafe  isthat  of  Jennings  v.  Hunkin,  H. 
Zar.  2.  B.  R.  2  Lev.  i2iM  where  the  aftion  was 
in  an  improper  county,  and  it  was  irififted  that  it 
aided  by  the  faid  ftatute:  but  Hale  Chief  Juftice  faid 
the  intent  and  meaning  of  the  ftatute  is  if  the  caufe  be 
F  f  2  tried 
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1743.  tried  in  a  county  where  the  matter  in  iffue  to  be  tr 
*  ^v-nj  arifes;  for  it  cannot  reasonably  be  foppofed  that  the  p 
TbeBaOifi  liament  intended  to  alter  the  courfe  of  trials  and  to  iu 
£^c^,  things  tried  in  foreign  counties  where  the  jury  are  ftranj 
field"  *°  the  parties,  to  the  evidence,  and  to  the  matter  m  ifi 
mgtamjt  hot  the  intent  of  the  ftatute  was  to  cure  trials  and  impro) 
SUts*.  venues  taken  in  the  fame  county  where  the  matter  ought 
be  tried ;  and  the  reft  of  the  Juftices  agreed  that  this  wi 
reasonable  conftru&ion  of  the  ftatute,  but  (aid  that  A 
would  advife  on  it;  ano*  Ventrht  who  reports  the  fame 
hisfirft  toI.  263.,  fays  that  afterwards  on  further  conA 
ratkfti  and  upon  the  authority  of  the  cafe  inSaundnsi 
another  cafe  adjudged  the  very  fame  term  to  B.  C. t 
Court  gave  judgment  for  the  plaintiff;  it  being  within  i 
words,  though  they  ftill  faid  it  was  not  within  the  mean* 
of  the  ftatute.  In  the  cafe  of  Adderley  and  Wife,  H.  1 
and  28  Car.  2.  B.  C.  (and  which  I  before  U  ' 
other  cafe  that  Ventris  hints  at)  reported  in  2  Lev.  ify 
was  held  by  Lord  Chief  Juftice  raugban  and  tfce  wh 
Court  that  though  the  caufe  was  tried  in  ao  impwj 
county,  yet  that  h  was  helped  by /the  exprcfe  words  of  j 
ftatute,  becaufe  it  was  tried  in  the  county  where  the  afli 
was  brought'.  In  the  cafe  of  Drew  r.  Barkfdale%  repfl 
ed  in  1  Show.  343.  M.  3  W,  and  M.  B.  R.  itwast 
per/ftAand  the  whole  Court  that  the  trial  being  * 
in  a  wrong  county  was  helped  by  the  ftatute  16  & 
Car.  2.;  but  this  cafe  is  very  (hortly  reported  as  tot 
point.  The  laft  cafe  which  I  (hall  mention,  and  vb 
is  the  cafe  which  I  muft  rely  on,  is  the  cafe  of  the  U 
Calverly  v.  Sir  R.  Leving,  P.  10.  W.  3.  B.  &> 
ported  in  Comb.  4-2.  and  Cartb.  448,  but  bed  aodfl 
fully  in  Lord  Raym.  1  vol.  330.;  and  therefore  l» 
ftate  it  as  it  is  there  reported ;  and  it  is  a  cafe  of  pci!1 
thority  and  exa&ly  the  fame  as  the  prefent.  It  ** 
aftion  of  covenant  for  not  repairing  a  houfe  in  the  cod 
of  the  city  of  Cbe/fer,  and  it  was  tried  by  tbe  Chief] 
tice  of  the  county  of  Cbefieu  The  cafe  was  wf ' 
roughly  argued  ;  and  Che/byre  for  the  plaintiff  cited  nj 
authorities  and  (inter  alia)  a  cafe  between  Jew  and  H 
adjudged  (as  he  faid)  fince  the  Revolution,  where  the » 
arofe  in  Surry  but  was  tried  in  Middle fex  :  and  it**' 
judged  by  three  Judges  again  ft  the  opinion  of  Lord® 
Juikice  Holt  that  this  was  aided  by  the  ftatute  16  & 
Car.  a.  ;  and  on  a  writ  of  error  brought  in  Cam.  ^ 
jii  the  Judges*  except  Treby  Chief  Juftice,  iWj. ' 
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Ucbmere,  were  of  opinion  to  affirm  the  judgment;  and    1743. 
afterwards  Trtby  declared  in  B.  C  that  he  would  fubmit  v^*"v^. 
to  the  opinion  of  his  Brothers.     And  though  the  con-^^^f 
flru&ion  was  very  difficult  to  be  maintained  if  it  were    i*rrc»i 
rca  integra,  yet  fincc  there  were  to  many  authorities  for    hub 
this  conftru&ion,  he  defired  that  the  plaintiff  might  have    n«*fl 
judgmcot ;  and  Holt  likewife  afterwards  faid  that  he  would  SLATt*- 
conforqa  to  fo  many  authorities,  though  he  believed  that 
they  could  not  be  maintained  by  reafon  ;  but  in  refpe&  to 
the  multitude  of  cafes  he  complied,  and  judgment  by  the 
vhole  Court  was  given  for  the  plaintiff. 

I  think  therefore  that  we  are  fully  juftified  in  the 
opinion  that  we  ihould  have  been  of  concerning  the  con- 
ftru&ton  of  this  ftatute  if  this  were  res  integra,  as  Lord 
Chief  JuRiqes  HaUy  HiH%  Tr*by%  aqd  fo  man;  other  great 
men  were  of  the  fame  opinion  with  us  *  and  I  think  we 
are  likewife  juftified  in  giving  our  judgment  contrary  to 
our  own  opinions,  fince  there  are  fo  many  authorities  on 
the  other  fide  *  for  nothing  can  be  a  greater  inconvenience 
than  that  the  law  ihould  be  alwavs  uncertain,  which  yet 
muft  be  the  cafe  if  the  Covets  of  tV<Jlminfler-HaU&\&  not 
think  themfelves  bound  in  cajes  where  there  are  fo  many 
authorities  as  there  arc  in  the  prefent  cafe.  And  I  own 
for  my  own  part  I  the  more  willingly  come  into  this 
opinion,  becaufe.the  juftice  of  the  cafe  is  certainly  on  this 
fide)  and  if  I  had  been  to  draw  the  ftatute  16  $c  1 7  Car. 
2.,  1  would  have  drawn  it  in  fuch  words  as  would  havo 
borne  this  conftru&ion.  The  rule  therefore  muft  be  dif- 
fhttged,  and  the  plaintiffs  muft  have  thjDtr  judgment  (a).* 

b        1    ■  ■  ."  If*  Mr.  Juftice  tqrUfcue  A.  was  not  prefent 
either  at  the  argument  or  giving  the  judgment.'9 

(a)  The  fane  conftre&ion  ha*  al/b  been  put  on  the  fiat.  16  &  17  Car. 
%  in  a  fubfequent  cafe,  Tbt  M*y*  \fc.  o/Lomim  v.  CoU  mmd  rffcr/,  £. 
j8  Gt*  j.  7  Dm,nf.  fcf  JUJt  $83,  in  which. the  afce?c  cafe  waa  not  cited. 
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1743- 


M.17G.S.  Tuknek  aram/l  Horton. 

A4ooday» 
Nor.  28th.  . 

[H&  16  Geo.  ».    RoLjtlJ 

if  fl^d"*     *  "^  following  opinion  ef  tbe  Court  was  given  by 

where  Ht  ___ 

words  Wihes%  Lord  Chief  Jaftiee.    "  This  conies  on  befoiq 

thenfelvet  the  Court  on  a  motion  (a)  for  foil  cofts,  notwithstanding 

plaintiff  rc.  The  a&ion  is  an  adion  on  tbe  cafe  for  words.*  Then 
cover  left  are  eight  fets  of  words  in  the  declaration.  Tbe  plaintil 
tha  0401  .c  fets  forth  that  be  is  by  trade  a  baker,  and  all  the  wotdi 
h  emSrf  arc  ,ai^  to  **  fP°kcn  of  htm  in  refpeft  to  his  trade,  an! 
to  no  more  as  (°  fp°kcn  all  of  them  are  a&ionaMe.  Special  damage* 
cofts  than  are  laid  that  two  perfons  (naming  them)  who  afed  to  deal! 
cUmages,  wlth  the  plaintiff  and  give  him  credit  refnied  to  deal  with 
etriloVfpC"him  and  PfC  him  m6lt  hJ  m(m  °*  ttefpcakiog  of 

mages  are    thefe  words. 

alfoaUeged:  A  general  rerdi£t  for  tbe  plaintiff  and  two  pence  de- 
lta where  mages.  I  tried  the  canfe  laft  Hilary  term  at  GuilM 
SemfeTves  *wt  W',J  «ndearour  to  forget  what  pafled  at  the  trial, 
are  not  ac-  (where  it  appeared  to  be  a  moft  frivolous  adion)  becaufc 
tionabicthe  the  queftion  mud  be  ^determined  on  tbe  record,  and  not 
^tfef"  °°  an'  ParticnJa^  **?<>**  ©f  mine. 

fall  cofts, 

tho'here-       The  words  of  the  flat.  21  Jac.  1.  r.  re./  6.  areter* 

*>**  left    ftrong,  that  in  all  anions  on  the  cafe  for  dandenras  words 

*J^ 4°r-    there  (hall  be  no  more  cods  than  damages,  if  the  Terdifl 

***     be  for  lefs  than  40/.     And  if  it  were  a  n±w  cafe,  I  (hoold 

Barnes  13*.  not  be  of  opinion  to  take  many  of  thofe  cafes  (which  bar* 

*  c-         been  fo  determined  to  be)  out  of  the  ftatute.     And  1  am 

now  againft  going  a  jot  farther  than  the  authorities  will 

warrant,  and  thinker  it  bed  to  adher  to  fome  certain  rule. 

The  cafe  of  Topfull  and  Edwards,  Cro.  Car.  163.,  was  not 

only  for  words,  but  like  wife  for  procuring  the  plaintiff  t<> 

be   indi&ed  and  imprifoned  for  felon*.     The   cafe  of 

Blizard  v.  Barns y  Cro.  (jar.  307.,  was  for  words  and  like- 

wife  for  proturing  tbe  plaintiff  to  be  arretted  for  felon; 

and  imprifoned  for  three  days.    The  cafe  of  Ftjh  and 

Philips  in  B.  R.  \\  Geo.   1.  was  for  words  and  al(b  for 

carrying 

(«)  The  cafe  was  argued  by  Simmer  King's  Serjeant  in  fopport  of  'hc 
rale  and  by  Prmm  King's  Serjeant  on  the  other  fide  on  the  23d  «  &* 
'    I74J. 
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carrying  the  platntiff  before  a  juftice  of  the  peace  and  de-    1 743, 
taming  him*     It  is  certain  that  actions,  of  flander  of  title  ^-rv>^ 
will  not  lie  unlefs  fpecial  damages  be  alleged  and  proved  ;  T^£5* 
?nd  for  this  reafon  it  has* been  holden  that  thevarenot  h?rton. 
within  the  ftatute ;  and  therefore  the  plaintiff  dial!  have 
full  cods  though  the  damages  found  be  under  40/;,  as 
was   holden  in  Cro.  Car.  140,  1 ;  and  x  Jon.  jo6\     But 
hone  of  tbefe  cafes  are  at  all  parallel  to  the  prefent.  But  in 
the  cafe  of  Barry  v.  Perry,  which  was  a  cafe  very  like  ' 
the  prefent,  and  which  was  folemnly  argued  and  thoroughly 
confidered,  7r.  5  &  6  Geo.  2.  B.  R.  2  Lord  Raym.  1588. 
(a\  it  was  holden  that,  where  the  words  were  in  them- 
felves  .a&ionable,  being  laid  to  be  fpoken  of  a  man  in  the 
way  of  his  trade  (as  in  the  prefent  cafe)  though  fpecial 
damages  were  laid,  the  damages  given  by  the  jury  being 
under  40/.,  the  plaintiff  (hould  have  no  more  cofts  than 
damages ;  and  the  Court  founded  this  their  opinion  on 
the  cafe  of  Brown  v.  Gibbons,   1  Sa/k.  206.,  and  many 
other  cafes  ;  and  they  laid  down  this  rule  that  when  the 
words  are  a£Honable,  though  fpecial  damages  are  laid,  it 
will  not  alter  the  cafe ;  hut  when  the  words  are  not  ac- 
tionable, and  fpecial  damages  are   laid,  it  is  not  a  cafe 
within  the  ft  at  me,  becaufe  properly  fpeaking  the  aftion  is 
not  for  words  but  for  the  fpecial  damages.     And  I  am 
willing  Jo  abide  by  this  rule  and  this  diftin&ion,  but  not 
to  go  a  jot  farther*    For  where  the  damages  are  laid 
only  by  way  of  aggravation,  a  verdict  muft  be  for  the 
plaintiff,  if   the    words  be  proved  though  the  damages 
be  not :  but  where  they  are  the  gift  of  the  action,  if 
the  damages  be  not  proved,    the  verdict  muft  be   for 
the  defendant  ;    and   there  can    be    no  fuch  thing    in 
cither    cafe   as   a   verdict  for    the    plaintiff  as  to  the 
words  and  for  the  defendant  as  to  the  fpecial  damages. 
In  the  cafe  cited  for  that  purpofe  out  of  I   Ventr.  53  ;   1 
Mod.  31  ;  and  2  Keb.  589;  there  was  tf  fpecial  verdift 
found  for  the  opinion  of  the  Court  whether  (he  words 
were  aftionable  of  themfelves.    The  cafe  of  .Dtntty  v. 
W*gg  (b)  in  this  court  M.  10  Geo.  2.  is  a  cafe  of  but 
very  little   authority,  as  there  were  but  two  Judges  in 
Court,  as  it  was  very  little  confidered,  and  as  it  is  dire&lv 
contrary  to  the  cafe  of  Burry  and  Parry  which  was  fo 
folemnly  confidered  and  determined.      As  to  the  cafe 
of  Lazenby  v.  Cooke  fcj9 1  (hall  fay  no  more  of  it  but  that 
it  was  not  confidered  at  all ;  that  I  was  borne  down  by 

the 

M  %  Str.  936.  S.  C.         (*)  Pr*8.  Rig.  Ill ;  tnd  Sir  G.  C#.  137.  . 
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penalty  of  20/.  upon  any  one  that  (hall  at  any  time  there-\  ^43, 4 

after  obftru&  or  difturb  them,  to  be  paid  as  aforefaid.  *-^  +r+*J 

The  plaintiffs  declare  that  they  finifhed  the  (aid  trench  &c,  JJj*^  *£** 

and  made  reparation  from  time  to  time  Sec,  but  that  the    ^outb  th* 

defendant  2d  September  174a  broke  and  deftroyed  the  banks    againft  f 

of  the  faid  watercourfe,  and  obftru&ed  hindered  and  di-  Ws**i*o.  % 

verted  the  courfe  of  the  faid  river  and  water  from  its 
courfe  to  the  town  of  Plymouth,  contrary  to  the  ftatute, 
whereby  an  aftion  accrued  to  them  &c.  to  demand  the 
faid  20/.  &c. 

The  defendant  pleaded  nil  debet ;  and  the  plaintiffs 
were  nonfuit  at  the  aflizes  held  for  the  county  of  Denton. 

'  A  motion  (a)  had  been  made  for  the  defendant  for  cofts, 
and  a  rule  nifi  had  been  obtained,  and  Bekfield  had  been 
heard  againft  it.  And  now  the  Court  gave  judgment  that 
the  defendant  was  entitled  to  bis  coils. 

We  were  of  opinion  that  common  informers,  if  nonfuited, 
ought  to  pay  cofts  by  the  ftat.  of  the  18  Eliz.  c.  5./  3. 
Afftd  we  thought  that  that  extended  as  well  to  informations 
brought  upon  penal  ftatutes  made  afterwards  b)  as  thofe 
which  were  in  force  at'  that  time.  But  this  cafe  is  ex- 
cepted out  of  that  ftatute  by  the  provifo  fedfc.  6.  which  is 
in  thefe  words ;  "  provided  always  that  this  a£t  (hall  not 
extend  to  any  perfon  or  body  politic  to  whom  or  to  whofe 
ufe  fuch  penalty  forfeiture  or  fuit  is  or  fhall  be  fpeciaily 
given  by  any  ftatute." 

As  this  cafe  therefore  is  not ,  within  this  ftatute,  the 
•nly  queftion  in  the  prefent  cafe  was  whether  the  plaintiffs 
would  have  been  entitled  to  cofts  in  cafe  they  had  re- 
covered a  verdid  againft  the  defendant ;  becaufe  if  they 
would,  we  uvre  of  opinion  that  the  defendant  in  this  cafe 
was  entitled  to  cofts,  either  by  the  23  H.  8.  c.  15./  1.  or 
by  the  4  Jac.  1.  c.  3.  entitled  "  an  a&  to  give  cofts  to 
the  defendant  on  a  nonfuit  of  the  plaintiff*  or  a  verdift 
againft  him."  The  words  of  the  ftatute  are  that  the  de- 
fendant or  defendants  (hall  have  cofts  in  feveral  aftions 
(naming  them,)  and  in  any  other  aclion  whatfoever  wherein 
the  plaintiff  might  have  cojls  in  cafe  judgment  Jhould  be  given 
for  him,  U  the  plaintiff  or  plaintiff*  be  nonfuited  or  a  vcrditt 

pafs 

(a)  It  appears  that  this  motion  was  made  by  Mr.  Serjt.  Wynne  \  an<f 
the  cafe  was  argued  on  Saturday  the  4th  of  February. 

(k)  This  was  fo  determined  in  WMamt  q.  t.  T.  Drewe,fuf>.  39a.  See 
ajtyb  the  cafes  there  referred  to  in  note. 
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>743>  4*  p*f*  tgtinft  him  or  them  in  fuch  a£Uoo.    And  we  were  of 
%m  m»  -»  opinion  that  the  plaintiffs  would  clearly  bate  been  en- 
T^^^  titled  to  cofts,  if  they  bad  recovered  in  this  fait,  by  the 
mot"'  ft**"!*  of  Gbucefler,  6  Ed.  i.,  and  the  conftruaion  which 
**m+     baa  been  all  along  pat  upon  it.    JLord  Cote  2  Infl.  289. 
WBauve.  fays  that  thk  ftatute  doth  extend  to  give  cofts  in  all  cafes 
when;  damages  are  given  to  any  demandant  or  plaintiff  ia 
any  a£tion  by  any  ftatute  made  after  that  parliament.    In 
_  10  Co.  x  16.  it  is  faid  that  in  all  cafes  where  a  man  re* 
covers  damages,  he  (hall  have  cofts  (*).     In  Cro*  Car.  559, 
North  v.  Wingate,  it  is  holden  that  when  a  certain  fum  it 
ghren  by  a  flatate  to  the  party  grieved,  he  (hall  recover 
cofts,  otherwife  be  would  be  a  lofer  by  expending  more 
than  he  recovered,  which  the  ftatute  could  never  intend. 
In  f  Lmtnu.  201.  it  is  faid  that  Vhen  a  certain  fum  is 
given  to  the  party  grieved,  there  he  (hall  recover  cofts 
and  damages.     The  cafe  of  Eaton  v.  Barker,  1  Ventr.  133. 
23    Car.  2.  B.  R.  was  thus  ,   an  a£Uon  popular  was 
brought  on  the  17  Car.  2.  for  refidiog  in  a  place  where 
the  defendant  had  formerly  kept  a  conventicle;  verdift 
for  the  plaintiff,  who  afterwards  moved  that  he  might 
have  his  coftf :  but  the  Court  held  that  they  ought  not  to 
be  given  in  aftions  popular,  whether  the  forfeiture  be 
certain  or   not :  but  where  a  certain  penalty  is  given 
to  the  party  grieved,  be  (ball  have  both  cofts  and  da- 
mages.    In    the  cafe  of  The    Corporation  of  Cutlers  v. 
Rujlin,  M.tW.&  M.  B.  R.  Skinner  363.  it  was  holden 
that  the  plaintiffs  (hould  have  their  cofts,  the  aOion  being 
brought  by  the  parties  grieved.     And  in  a  cafe  determined 
the  very  fame  term  upon  this  very  aft  of  parliament  be- 
tween the  Corporation  of  Plymouth  and  Collins ,  reported  in 
Carthew  230,  it  was  adjudged  per  totam  Curiam  that  the 
plaintiffs  (hould  have  their  cofts,  becaufe  the  penalty  was 
given  to  the  perfons  grieved  ;  and  the  cafe  ft  The  Lorpo- 
ration  of  Cutlers  v.  Rujlin,  determined  in  the  fame  term* 
was  cited  as  an  authority  in  that  cafe. 

As  therefore  the  plaintiffs  would  have  been  entitled  to 
cofts,  of  confequence  the  defendant  is  entitled  to  coft&in 
the  prefent  cafe.    The  only  cafe  that  was  cited  to  the 

contrary 

(«)  hi  the .arigiaal  this  general  propofition  is  qualified  thus;  "  which 
is  meant  of  all  cafes  mhcre  he  (hould  recover  damages  either  htfrrt  the 
laid  ad  of  the  6  AS.  I.  or  by  the  faid  ad."  But  that  is  not  only  contrary 
to  the  dodrine  laid  down  by  Lord  Coke  himfelf  in  *  Im/f.  289,  but  it  has 
fincc  been  ccntradided  in  %  Wilf.  9a ;  and  1  D.&  A.  72. 
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contrary  was  out  of  Huttor\  %%\  but  in  that  cafe  it  was  1743, 
only  determined  that  it  was  not  a  cafe  within  the  23  if.  8.,  ^"^ 
becaufe  it  was  a  fuit  on  a  fubfequentftatute,  vii.  5th  Eli%.  \  ^JJ^ 
nor  within  the  4  Jac.  i.9  became  an  aftion  wber«  the  M^,T| 
plaintiff  was  not  at  all  darnni6cdA  fo  not  at  all  parallel  to  *?*»/ 
the  prefent  cafe.  w**m 

So  we  made  the  rule  ahfolute  for  coils  (a).99 

(a)  See  alio  I  Ld  Haym.  if% ;  Gmtkam  v.  Th*  ImUUtamts  cfli*  Htm* 
4udrfrbtale%  S  Mwrr.  1713;  WUbmm  ▼.  flitf,  9  Wilful  \  WUkimf**^ 
t.  T.  <4fttf,  Cow/,  366  ;  >«:i>»  ▼.  The  J*MU4*ts9fCalefu*rthf  1  Z>.  tf 
*.  71  ;  IV-dgatt  ▼.  KmatcMuU,  %  D.  &  E.  154;  Cr/wrf  v.  Hogbtom;  6 
D.  W  S.  isS ;  ?>*  ▼•  <?'**,  7  -D-  tf  £.  a6; ;  and  Ward  t.  S«f/t  I  H. 
J!/.  Jty.  10  —It  baa  alfo  been  ruled  that  all  a&ion  given  by  ftamte  to  ' 
the  party  grieved  it  not  within  the  ftat.  31  BJi%.  c  5.  which  limita  the 
bringing  of  actions  on  penal  iUtuces-  Cailifird  vs  Mlmwjwd.  1  Show.  353  / 
'    and  Sfitra  V.  Fndirick,  T.  1J  G.  3,  A  A 

B.  17  G. 

Lloyd  againji  Morris.  aphii7! 

W   IJflTWARD  moved  in  arreft  of  judgment.     It  was  The  Com 
-*^  an  a&ion  for  words  *  and  the  jury  found  for  the  wiU  not  a 
plaintiff,    damages  two  guineas.      There  was -but   one jjjj^,,, 
count }  and  the  words  were  "  you  are  a  pickpocket  andin^"^ 
a  murderer  j  you  ftole  a  guinea  from  A  ;  you  killed  his  for  words 
cattle,  and  murdered  his  child."     He  infilled  that    the  »  ene 
verdiit  being  general,  and  feme  of  the  words  viz.  *'  killed  JjJJ^ 
his  cattle/'  not  actionable,  the  judgment  ought  to  be  ar-  fome*of 
tefted;  and  he  compared  it  to  the  cafe  of  two  counts, in  one  them  ben 
of  which  the  words  are  a&ionable  and  in  the  other  not.  a<ai°nabk 
And  he  cited  the  cafe  of  Haw  v.  Prinn,  %  Salk.  694*  ^h^"* 
which  is  nothing  to  the  purpofe ;  and  the  cafe  of  Lloyd  v.  there  are 
Pearft)  Cro.  Jac.  424.  which  was  thus ;  a&ion  for  thefe;  two  couni 
words  "  thou  art  a  bankrupt  rogue  and  accounted  a  com- *?* nD"«' 
mon  knave  ;  thou  art  a  thief,  and  haft  ftolen  my  coin:*^6*^** 
to  the  firft  words  "  thou  art  a  bankrupt  vogue  and  ac-  a&onabic 
counted  a  common   knave"  the  defendant    pleaded    not»n<*»gen< 
guilty;  and  juftified  the  other  words.     Verdtft  for  thc^1?*1"3 
plaintiff  on  both  iffues,  is.  damages  for  the  firft  words,  pfctablfc. 
and  joy.  for  the  fecond,  and  coils  for  both  ;  and  judgment 
was  reverfed,  becaufe  the  firft  words  were  not  a&ionable, 
the  plaintiff  being  neither  merchant  nor  tradefman,  and 
the  judgment  being  entire ;  for  in  the  judgment  the  da- 
mages were  joined  though  they  were  fevered  in  the  verdift. 
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1 744.  He  cited  alfo  the  cafe  of  Gravej  v.  Blanebett%  6  Mod.  1484 
*-"*v^»j  where  there  were  two  counts  in  an  a&ion  for  words,  and 

m^f°  a  Kencral  verdid  and  entire  damage!,  and  judgment  wa| 
MoRtis.  arretted. 

We  had  none  of  us  much  doubt,  becaafe  this  cafe  is 
very  different  from  the  cafe  of  two  counts,  where  the  de- 
fendant might  have  been  found  not  guilty  upon  one  and 
!>uilty  upon  the  other,  and  the  cafe  where  the  words  are 
evered  by  the  plea,  for  the  fame  reafon.  But  in  this 
cafe  it  was  neceffary  either  to  find  the  defendant  guilty  of 
the. whole  or  none;  and  if  judgment  mutt  be  arretted,  a 
man  by  fpeaking  words  not  aAionable  and  words  ac- 
tionable  together  will  fecure  himfelf  from  an  aAion,  be* 
caufe  he  mutt  be  found  guilty  of  the  whole  or  npne. 

My  Brother  Abney  indeed  thought  that  if  the  whole 
words  which  are  laid  in  a  count  are  not  proved,  yet  if 
thofe  which  are  adionable  be  proved  it  is  fufficient. 

Put  land  my  Brother  Burnett  thought  otberwife  ;  and, 

In  this  cafe  We  were  all  of  opinion  that  the  verdift 
could  not  be  found  otherwife ;  and  we  would  take  it  that 
the  jury  only  gave  damages  for  fuch  part  of  the  words  as 
were  aftionaole,  and  that  the  Judge  direded  them  fo  to. 
do.  However  we  made  a  rule  nifi  in  order  to  look  into 
the  cafes,  but  declared  that  our  prefent  opinion  was, 
that  the  plaintiff*  was  entitled  to  his  judgment.  And 
■  afterwards  h{  moved,  and  had  leave  to  enter  up  his,' 
judgment" 


:.  17  g.  ».  Joseph  Martin  on  the  Deroife  of  Thomas  Tre-i 
J*  April,     gonwell  again/i  John  Strachan  and  Lu*e 
Harrison.     In  Error. 

torn  Proc.  *"pHIS  was  an  ejedment  brought  to  recover  lands  in 
tenant  in  A  Dorfetfhire,  and  on  a  trial  at  bar  in  the  Court  of 
ul  of  lands  King's  Bench  in  Michaelmas  term  1738  the  jury  found  * 
oder"  fct-  fpecial  verditt,  in  fubftancc  as  follows. 

ement  The 

lade  by  an 

occftor  ex  parte  mater ni,  with  the  re^rfioii  ia  fee  by  dtfctnt  ex  parte  materna,  fuffei; 
common  recovery  to  the  ufc  of  himfelf  and  hi*  beira,  the  lands  willdefcend  to  hi*' 
eirs  ei  parte  pattrna. 
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The  lands  in  queftion  were  formerly  this  inheritance  of    T74 

?ohnTrfgonwellE(^ythc  great  great  grandfather  of  Thomas,  t^r 
regonwell  the  leffor  of  the  plaintiff-,  and  he  died  feifed  J*ART 
thereof  in  the  year  1639,  leaving  two  fons  John  and  c™^ 
Thomas,  John  the  fon  had  iflue  John  the  grandfon,  who  agai 
after  his  father's  death  entered  and  was  feifed  in  fee  of  the  Stiac 
lands  &c  ;  and  had  iflue  two  daughters,  Mary  and  Ga-  ^ Eri 
therine.  That  John  by  a  fettlement,  daJCd  the  3d  of  June 
1 680  made  upon  the  marriage  of  Mary  his  eldeft  daughter 
with  Francis  Luttrell,  fettled  great  part  of  his  eftate  (after 
fome  limitations  in  part  to  the  ufe  of  himfelf  and  Jane  his 
wife  as  a  provifion  for  themfelves  for  life)  to  the  ufe  of  F. 
Luttrell  for  life,  remainder  to  Mary  for  life,  remainder 
to  the  firft  and  other  fons  of  that  marriage  in  tail  male ; 
remainder  to  her  jirft  and  other  fons  by  any  fecond  or 
other  hufband  in  tail  male  #,  remainder  to  his  fecond 
daughter  Catherine  for  life,  with  like  remainders  to  her 
firft  and  other  fons  in  tail  male  ;  remainder  to  the  daugh- 
ters ,of  Mary  in  tail ;  remainder  to  the  daughters  of  Ca- 
therine in  tail ;  and  for  default  of  fuch  iflue  he  limited  the 
reverfion  in  fee  to  his  own  right  heirs.  The  other  part  of 
the  eftate  he  fettled  by  the  fume  deed  in  like  manner  on 
bis  daughter  Catherine  for  life,  remainder  to  her 'firft  and 
other  fons  in  tail  &c. ;  remainder  to  his  eldeft  daughter 
Mary  for  life,  remainder  to  her  firft  and  every  other  fons 
in  tail  &c  ;  with  the  like  remainders  to  the  daughters  of. 
Catherine,  and  then  to  the  daughters  of  Mary  fn  tail ;  and 
for  default  of  fuch  iflue  he  limited  the  reverfion  in  fee  to 
his  own  right  heir.  John  Tregonwell,  the  father  of  Mary 
and  Catherine,  died  on  the  29th  of  January  1680,  having 
furvived  his  wife  ;  whereupon  Francis  Luttrell  and  Mary 
his  wife  in  right  of  Mary  entered  into  that  part  of  the 
eftate  which  was  limited  to  Mary  and  her  iflue  ;  and  upon 
the  deceafe  of  Catherine  who  died  on  the  nth  of  Auguft 
1683  vnder  age  and  unmarried  they  entered  upon  the 
eftate  fettled  on  Catherine ;  and  then  the  reverfion  of  the 
whole  eftate  (of  wbictf  during  the  life  of  Catherine  Mary 
was  only  a  coheir  with  Catherine)  defcended  to  Mary  as 
right  heir  of  her  father.  Francis  Luttrell  died  in  Auguft 
1690,  leaving  iflue  only  two  daughters  Mary  and  Frances  g 
and  having  had  a  fon  who* died  an  infant.  Mary  the 
eldeft  daughter  married  Sir  George  Rook  in  the  year  1 700, 
and  afterwards  they  both  dfed,  leaving  iflue  George  Rook 
their  only  Ton.  Frances  the  younger  daughter  in  1705 
married  Edward  AJb  and  is  now  living.     Mary  the  widow 

of 
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1744.    of  Francis  Luttrell  on  the  1  ft  of  January  170 1  mimed 
*v^  Sir  Jacob  Bancks9  and  had  iffue  by  him  two  fons  John  and 

^  t«>.  J"™*' and  in  1 7°3  died  fcife<L    ^  bcr  dcath  7**  Aw,Af 
wwi""1^  eldeft  fon  entered  and  was  feifed,  and  in  1725  he  died 

cgatMji     without  iffue ;  whereupon  Jacob  his  only  brother  entered 

kachan;  and  was  feifed  according  to  the  fettlement  &c;  and  being 

1  Error.  fQ  (c\fe£  ln  Michaelmas  term  1725  he  fufiered  a  common 

recovery  and  declared  the  ufes  to  himfeif  in  fee,  and  af- 
terwards  in  February  1737  he  died  feifed  without  iflue* 
The  leflor  of  the  plaintiff  was  great  grandfon  and  heir  to 
Thomas  Tregonwelt  (who  was  the  fecond  fon  of  the  firft 
John  Tregonsvell)  and  likewife  heir  ex  parte  materna  to 
the  faid  Jacob  Bands.  The  defendant  Strqcban  was  heir 
to  the  faid  Jacob  Bands  ex  parte  paterna. 

Upon  this  fpecial  verdi&  the  Court  of  King's  Bench  (a) 
gave  judgment  for  the  defendants,  upon  which  a  writ  of 
error  was  brought  in  the  Houfeof  Lords  (4). 

After  this  cafe  had  been  argued  at  the  bar  of  the  Houfe 
of  Lords,  the  following  queftion  was  propofed  to  the 
Judges  for  their  opinion, 

1  Whether  upon  the  death  of  Jacob  Bands  the  eflate  in 
queftion  defcended  to  his  heir  on  the  part  of  the  mother 
or  not  i 

The  opinion  of  the  Judges  was  now  delivered,  as  fol- 
lows, by 

milts t  l^ord  Chief  Juftice,  B.  CL  <f  Though  this  is 
a  very  fliort  queftion,  it  is  a  queftion  of  very  great  impor- 
tance, as  the  determination  of  it  one  way  or  other  may 
affeft  a  great  many  families  in  this  kingdom,  and  I  do 
'  not  know  that  it  has  ever  been  yet  judicially  determined. 
Though  therefore  we  are  all  agreed,  your  Lordftiips  will 
(I  prefume)  expe&  in  a  cafe  of  fuch  great  confequence 
that  1  (houid  not  only  give  you  our  opinion,  but  likewife 
the  reafons  on  which  it  is  founded. 

In  order  to  determine  this  queftion  it  will  be  neceflary 
to  confider  two  things, 

1  ft,  What  eflate  Jacob  Bands  had  at  the  time  when  he 
fufiered  the  recovery  ? 

2dly,  What  eftate  he  gained  by  fuffering  this  recovery, 
'    or  in  other  words  what  was  the  operation  of  this  recovery  ? 

At 

(«)  Vid.  %  Str.  1179 :  but  more  folly  ftated  in  5  />.  tf  B.  107. «. 
(b)  The  report  of  this  cafe  in  1  fVtlf.  66,  though  very  cocuWqd*  ap- 
•^  to  be  an  accoudt  of  what  pafledin  the  Houfe  of  Lords. 
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At  the  tifme  of  fuffering  this  recovety  Jacob  Banchs  was     1 744. 
feifed  of  an  eftate-tail,  with  a  remainder  to  G.  Rook  and   *— v-*** 
Frances  jt/b  in  tail,  and  the  reverfion  to  himfclf  in  fee ;  Ma*tiw 
and  this  by  virtue  of  the  fettlement  made  by  Join  Tre-  ^  J*£ 
£**«*// oq  the  3d  of  June  1680  on  the  marriage  of  his     <£»«# 
cldeft  daughter   with  Francis  Luttrell,  he  having  two  Steacba*} 
daughters  and  no  fon.    By  that  fettlement  the  premifes  in  m  Brror« 
queftion  were  fettled  on  John  Tregonwell  the  grantor  for 
life,  then  to  the  ufe  of  Francis  Luttrell  for  life,  remainder 
to  Mary  his  daughter  for  life,  remainder  to  her  firft  and 
every  other  fons  by  Francis  Luttrell  in  tail  male  \  remain* 
der  to  ber  firft  and  every  other  fons  by  any  other  hulband 
in  tail  male ;  remainder  to  her  daughters  oy  Francis  Lut- 
trell in  tail  general,  remainder  to  her  daughters  by  any 
other  hufband  in  tail  general ;  remainder  to  the  heirs  of 
John  the  grantor.    I  omit  all  the  other  limitations,  becaufe 
they  were  alt  at  an  end  before  the  recovery  was  fuffered, 
and  therefore  are  quite  immaterial*    Mary  by  Francis 
Luttrell  had  a  fon,  who  died  an  infant,  and  two  daugh- 
ters Mary  and  Frances.     G.  Rook  is  the  fon  of  Mary  the 
daughter ;  and  'Frances  the  other  daughter  married  E. 
AJb :  and  they  were  both  living  at  the  time  of  the  recovery, 
and  Frances  AJb  is  found  by  the  fpecial  verdi&  to  be  ftill 
living.     Jacob  Bancks9  who  fullered  the  recovery,  was 
fon  and  heir  of  the  faid  Mary  the  daughter  of  Join  Tre- 
gonwell by  her  fecond  hufband  Sir  Jacob  Banclts.    So  it 
is  plain  that  at  the  time  of  the  recovery  he  was  feifed  of 
an  eftate  tail  bypurcbafe  under  the  fettlement,  and  of  a 
reverfion  in  fee  by  defcent  as  heir  to  his  mother  who  was 
heir  of  the  grantor. 

As  I  fay  that 'he  was  feifed  of  an  eftate-tail  bypurchafe% 
it  will  be  proper  to  explain  to.  your  lordfhips  what  is  the 
fignification  of  the  word  "  purchafe"  in  a  legal  fenfe  \ 
for  though  in  common  parlance  no  one  is  faid  to  be  a  pur- 
chafer  unlefs  he  buy  an  eftate,  the  fenfe  which  the  law 
puts  on  the  word  is  quite  otherwife ;  and  it  is  made  ufe 
of  in  contradiftin&ion  to  "  defcent  \n  and  in  this  fenfe 
every  one  is  /aid  to  take  by  purchafe  who  does  not  take:  by 
defcent.  If -therefore  a  man  make  a  voluntary  grant  to 
another,  or  devife  an  eftate  to  another,  or  model  his  own 
eftate  fo  by  a  conveyance  that  he  gives  himfclf  a  new  ufe 
or  eftate,  the  grantee,  devifee,  and  the  perfon  who  has 
gained  fuch  a  new  eftate,  are  all, faid  to  take  by  purchafe. 

No 
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1744.         No  man  by  law  is  bid  to  take  by  defcent  unlefi  bd 

Vp^°  claim  as  bcir  to  a  pctfon  in  whom  tbe  inbcritance  was  veil* 

demT  "tIe-*** ;  *OT  *  aan  ma7  c,a*m  *•  DC*r  to  another,  and  yet  take 

gomwkll'  If  purchafe.     As  for  example  ^  if  a  man  grant  an  eftate  to 

mgminft     A.  for  life,  with  remainder  to  the  heirs  of  2?.,  to  whom  he 

^■*f"A*s  grants  nothing,  the  heirs  of  A.  in  that  cafe  will  take  by 

m  Error.  pUrc|jafCj  ^  ^  ^  defcent,  becaufe  B.  bad  no  eftate  in 

him  t  and  in  common  fenfe  as  weD  as  at  law  it  cannot 

be  faid  that  any  thing  defcends  to  an  heir  from  one  wbo 

had  nothing  in  it  bimfelf.    Now  the  rule  of  law  that  aa 

eftate  (hall  go  to  the  heir  on  tbe  part  of  the  mother  holds 

only  in  fuc,h  cafes  where  the  land  defcends  to  one  from  his 

mother;  fof  if  he  take  by  purchafe/ it  (hall  always  go  in 

the  firft  place  to  his  heirs  on  tbe  pan  of  tbe  father,  they 

being  confidcred  as  the  moil  worthy. 

From  what  I  hare  faid  it  appears  plainly  that  Jacok 
Bancksf  who  claimed  as  the  Jon  of  his  mother  under  the 
fettlement,  (which  is  a.  name  of  purchafe)  and  not  as  heir 
of  his  mother,  took  the  eftate- tail  by  purcbafi  and  not  by 
defcerit.  If  indeed  tbe  eftate  had  been  Jimited  by  fet- 
tlement to  the  heirs  of  the  body  of  Mary,  it  bad  been 
otherwife  ;  and  in  that  cafe  Jacob  had  had  the  eftate  tail 
by  defcent  from  his  mother*  and  then  there  would  have 
been  an  end  of  the  queftion,  as  hewould  have  bad  both  his 
eftates  by  defcent.  The  cafe  likewife  would  have  been  as 
plain  on  the  other  fide,  if  the  eftate  had  not  been  limited 
td  John  the  grantor  for  life  ;  for  if  not,  though  Jacob  Ranch 
had  claimed  the  reverfion  as  his  heir,  he  would  hare  had 
that  likewife  by  purchafe.  But  his  having  an  eftate-tail 
by  purchafe  and  the  reverfion  in  fee  by  defcent  is  what  . 
creates  the  difpute.  I  have  .faid  (I  thiok)  enough  upon 
this  firft  point,  confidering  that  the  counfel  did  not  differ 
as  to  this ;  and  I  (hould  not  have  faid  fo  much,  but  that 
fetting  this  matter  in  a  clear  light  will  contribute  very 
much  towards  the  explanation  of  the  fecond  point,  con-  * 
cerning  which  the  difpute  principally  arifes. 

In  order  to  determine  the  fecond  point  concerning  the 
operation  of  this  recovery,  it  will  be  proper  in  the  firft 
place,  to  confider  a  little  the  nature  of  theie  common  re- 
coveries $  and  1  (ball,  confider  them  only  as  common  af* 

finances 
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caufe,  though  perhaps  he  might,  if  he  were  to  plead  in    1744. 

abatement  in  an  aftion  brought  on  the  bail-bond  (a).  v-^-y-^J 

,  >  Smith  son 

We  therefore  made  the  rule  abfolute,  and  with  cdfts,*    %£tL 


Smith* 

(a)  Vid.  Evans  v.  King,  E.  1 8  Geo.  %.  fto/l,  and  the  cafes  there  cited. 
A  plea  in  abatement  of  mifnomcr  of  the  defendant  beginning,  "  And  ft* 
Jaid  Richard  fued  by  the  name  of  Robert*'  is  bad,  "becaufe  the  defendant 
thereby  mdmita  himielf  to  be  the  perfon  fued.  JtUerls  v.  NU*>1 5  Dmnf.  Uf 
W4S7. 

KENWARD   Again/}   &NOWLES.  Tuefday/ 

'T'HIS  came  before  the  Court  on  a  cafe  referred  at  the  ABaptift 
A    Surry  affizes.    To  trefpafa  for  breaking  and  «*•»»£  *3£|? 
the  plaintiff's  hdufe  and  -  taking  his  goods  the  defendant  Jading  to* 
pleaded  not  guilty  *,  and  at  the  trial  ju (lifted  under  the  ftat.  ftat.  i  w. 
\oGeo.  2.  c.  18.  for  rebuilding  the  parifh  church  of  &.  and  M,  c 
Olavt  in  Southivark  and  London  by  a  diftrefe  for  nonpay*  ,8#  j*?" 
ment  of  a  penalty  of  jo/,  forfeited  by  the.  plaintiff  for^mfcrVl- 
refuting  to  ta«e  upon  him  the  dutv  or  office  of  one  of  the  kg  all 
colle£kors  of  the  rates  and  duties  for  rebuilding  the  church  P*ri&  °f- 
under  that  aft  (*).  J^ 

.    cxifted  be- 
lt appeared  that  the  plaintiff  for  fevcral  years  before  had  fore  or 
been  and  was  at  the  time  of  being  nominated  one  of  ^^jr0*?" 
colle&ors  a  merchant  or  dealer  in  hops  and  a  fubftaritial*^ ^t«* 
inhabitant  and  parifhtonef  of  St.  Olatie ;  and  Was  alfo  a  tho'  h*  be 
toinifter  preacher  or  teacher  o£  a  congregation  of  protcf-  alfo  engag- 
tant  difienters,  who  fcruple  $he  baptifing  df  infants,  com-  ed  in  *****' 
monly  called  Baptifts.    The  congregation  or  place  of  meet- 
ing was  duly  certified  and  regiftered  as  required  bfthd 
toleration  a£,    1  W.  and  M>  c.    i%.  (c);  according  to 

the 

(b)  By  10  Geo.  1.  c.  18./  i.  certain  rates  an  J  dirties  are  to  be  paid. 
By  fed.  5.  fix  collectors  are  to  be  annually  ch*>fen  at  a  veftry  from  among 
the  fubftantial  inhabitants  of  the  parifh.  By  fed.  7.  a  penalty  of  10/.  ia 
inflicted  on  any  perfon,  chofen  a  collector,  for  neglecting  or  refuting  to 
execute  ftich  duty  or  office.  And  by  feet,  8.  perfons,  who  have  fervtd  the 
efce  of  collector,  are  exempted  from  fcrving  tho  office  of  fcavenger  for  the 
pirWh. 

fcj  The  eleventh  feet  ion  of  which  enacts  "  that  every  teacher  of 
preacher  in  holy  order*  or  pretended  holy  orders,  that  is  a  minuter  preach- 
er or  teacher  of  a  Congregation,  >that  (hall  take  the  oaths  herein  required, 
*nd  make  and  fubfbribe  tho  declaration  aforefaid,  and  alfo  fubferibe  &tc.4 
fcail  be  thenceforth  exempted  from  ferving  upon  any  jury,  or  from  being 
chofen  or  appointed  to  bear  the  office  of  churchwarden,  overfeer  of  the 
poor,  or  any  other  parochial  or  ward  office,  or  other  office  in  any  hntv 
drcd  of  any  (hire  city  town  pariih  divilion  or  wapentake."  ^ 
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1 744.    the  dtre&ioM  of  which  aft  the  plaintiff  had  duly  qualified 

k*sv\J  bimfeif  as  a  Baptift  teacher  or  preacher.    It  was   alfo 

Kf.»wAiD  proved  that  ever  fince  the  toleration  a£k  it  had  been  ufoal 

»i***fl    for  Baptift  minifters  in  many  inftanccs  to  carry  on  fecular 

Khowlis.  bugn^  OT   employment.     The   qneftion  referred    was 

whether"  the  plaintiff  as  fuch  miniiter  was  exempt  from 

ferving  the  duty  or  office  of  collector. 

After  argumeot  by  Wynne  Serjt.  for  the"  plaintiff,  and 
Skinner  Serjt.  for  the  defendant, 

The  Court  gave  judgment  for  the  plaintiff  (a). 

fa)  The  following  account  of  this  cafe  is  taken  from  Mr.  J.  Mmj't 
MS. 

•*  Per  Cmrum.  This  it  an  extremely  dear  cafe.  TV  cafe  was  not  re- 
ferred from  any  doubt  in  the  Jod^e  who  tried  the  caufe,  hot  from  the  iro- 
~  portunity  of  counfel  The  toleration  n&  if  grounded  on  natnral  rights, 
and  the  higheft  natural  right  i%  that  of  the  confluence.  The  ftatute  ought 
to  receive  a  large  and  beneficial  expofition,'if  the  cafe  wanted  it :  but  the 
prefent  is  not  only  within  the  intent  but  atfo  within  the  very  letter  of  it. 
Every  perfbn  who  is  in  holy  orders,  and  is  a  teacher  qualified  according  to 
1  fV.  and  At.  c.  if,  is  exempted  from  (erring  any  parochial  office  or 
other  office  in  any  parilh  Ac ;  the  plaintiff  is  fo  qualified,'  knd  therefore  is 
exempted.  This  it  a  parochial  office  in  the  nature  of  it ;  the  flat.  IO  G. 
3.  calls  it  an  office.  It  is  appointed  to  by  the  parUhioners,  sod  exerrifed 
in  a  pariih.  The  addition  of  tbe  plaintiff's  being  a  merchant  or  a  dealer 
in  hops  varies  not  the  cafe ;  it  does  not  deftroy  the  privilege  any  more 
than  a  clergyman's  holding  a  farm  or  exerctfing  any  temporal  office.  The 
toleration  a&  exempts  teachers  from  all  future  (1 )  offices.  Judgment  for 
the  plaintiff." 

(X)  This  was  faid  in  anfwer  to  one  of  the  defendant's  arguments  that 
the  toleration  a&  only  gave  an  exemption  from  offices  then  in  exiflence, 
and  that  the  office  in  mieftioa  was  created  by  a  fubfeouent  ftatute. 


wife0*  TRIB*  an<*  Another  Aflignees  of  R  Burchall 
Maytd**  a  Bankrupt  againji  Webber. 

where  a  A  SSUMPSIT  for  money  had  and  received  to  tbe  ufe  of 
hrt^™  tnc  afr,gnccs  b7  tnc  defendant,  who  pleaded  the 
arrcft,  and  general  iffue.  On  the  trial  a  verdift  was  given  for  the 
afterwards  plaintiffs  for  365/.  1 8/.,  fubjedl  to  the  opinion  of  this 
furrenders  Court  on  the  following  cafe, 
bimfeif  in  * 

ht|Cbaiitan°d  ,The  bankrupt  for  many  years  before  and  at  the  time  of 
then  lies  in  his  bankruptcy  was  a  fcrivener.  On  the  23d  of  June  1740 
prifontwo  he  wa8  arretted  by  the  (heriffi  of  Loridon  at  the  fuit  of  the 
becomes  a  plaintiff 

Vanloriipt  from  the  time  of  M*  going  to  prifon,  not  from  tbe  time  of  nil  aricft. 
BwlU.  P.  ji.  7  V».  Abr.  64.  note,  3.  C. 
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finances  and  not  at  all  as  real  tranfa&ions,  being  of  opt-    1744* 
nton  that  all  the  confufion  which  has  arifen  concerning  ^-—v*-^ 
thefe  recoveries  has  been  occafioned  by  refembling  a  com'dMAaxiT- 
mon  recovery  to  another  recovery,  by  conGdering  it  as  a  o^IwttL" 
real  tranfa&ion,  and  by  endeavouring  to  give  the  reafons    «gai»fi 
for  its  operating  in  the  manner  that  it  now  does.    The  St*ac»a»j 
mod  learned  men  that  we  have  had  have  fplit  upon  this  m  Error* 
rock ;  for  they  never  conld  have  faid  fo  many  abfurd  things, 
had  they  not  endeavoured  to  explain  a  thing  in  it's  nature 
inexplicable.     I  beg  leave  to  mention  fome  of  them  in 
order  to  lay  them  out  of  the  way,  both  becaufe  they  were 
mentioned  at  the  bar,  and  ltkewife  as  a  reafon  for  my  con* 
Cdering  common  recoveries  quite  in  another  light. 

When  this  method  of  common  recoveries  was  firil  in- 
vented, a  plaufible  reafon  was  given  for  them,   (for  it  was 
neceflary  at  firft  to  give  fome  reafon)  that  no  injury  was 
done  either  to  the  heir  in  tail  or  the  remainder-man,  be- 
caufe they  would  both  have  fatisfa&ion  out  of  the  eftate 
which  was  recovered  by  the  vouchee,  accorditig  to  what 
is  faid  in  C*.  Lit.  (which  is  undoubtedly  law)  that  if  a 
man  lofc  his  land  and  recover  other  land  in  value  againft 
the  vouchee,  it  (hall  go  to  the  fame  ufes  as  the  land  which 
he  loft*  for  the  recompence  (hall  follow  the  lofs.     But  it 
was  foon  found  that  this  notion  would  not  do,  for  many 
remainders  were  to  be  barred  by  common  recoveries  that 
would  have  no  advantage  of  the  recompence,  and  there- 
fore it  was  foon  holden  that  the  recompence  in  value  was 
only  the  reafon  of  barring  the  iflue  in  tail  but  not  the  rea- 
fon of  barring  thofe  in  remainder.     And  as  this  recom- 
pence in  value  is  but  mere  fidion,  (for  in 'truth  there  is 
no  recompence  at  all,)  and  as  thefe  common  recoveries  are 
now  become  the  common  aflurances  of  the  nation,  and 
almoft  every  man's  eftate  in  the  kingdom  now  depends 
upon  the  validity  of  them,  the  judges  in  v  modern  times 
have  frequently  ventured  to  go  further  and  fay  (as  is  ex- " 
prefsly  faid  in  the  cafe  of  Hud/on  and  Ben/on  (a)  which  I 
{hall  mention  more  particularly  by  and  by)  that  the  reafon 
of  the  operation  of  common  recoveries  is  not  the  recom- 
pence in  value,  but  becaufe  they  arc  common  aflurances. 
And  it  was  found  neceflary  tq  fay  fo  by  reafon  of  an  anci- 
ent cafe  2  RoL  Abr.  394.  (i)>  where  tenant  in  tail  levied 
a  fine  with  proclamations,  and  afterwards  fufiered  a  com- 
.G  g  mon 

(a)  %  Lrv.  38 ;  and  I  MU  10*.         (J)  %  XJ.  Mr.  (B),  //.  I. 


1744'     mon  recovery,  ana  ic  was  noiqen  mai  u  oarrea  me  remain* 

v^rv  dcrs,  and  yet  in 'that  cafe  and  many  others  which  have 

Martin  fince  happened  the  iffae  in  tail  could  have  no  recompence, 

dem.  TtE-becjiufe  (he  eftate-tail  was  deftroyed  bj  the  fine  before  the 

°°™j; L  recovery  fuffetcd. 

StUachan; 

in  lirror.  As  this  notion  of  a  recompenee  would  not  do,  many 
others  have  been  invented.  By  fome  it  has  been  faid  fa* 
was  faid  at  the  bar  in  this  cafe)  that  this  is  a  privilege  infe- 
parably  annexed  to  an  eftate-tail ;  to  prove  which  they 
have  gone  as  far  back  as  before  the  ftarote  de  donis(a),  to 
'  (hew  that  thefe  eftates  before  the  ftature  were  conditional 
fees  and  alienable  as  foori  as  the  party  had  iffae ;  bat  I 
think  this  a  very  abfurd  notion.  For  as  the  (latute  was 
plainly  made  to  make  eftatestail  abfolutely  unalienable,  it 
is  a  ftrange  conftru&ion  on  this  ftatute  to  fay  that  a  power 
to  alien  by  a  common  recovery  was  a  privilege  annexed  to 
an  eftate  which  was  intended  by  that  ftatute-  to  be  abfo- 
lutely unalienable. 

Other*  have  faid  (and  fo  Kkewife  it  was  faid  by  the 
counfel  here)  that  a  common  recovery  was  an  exception 
out  of  the  ftatute ;  a  notion  as  ill  founded  as  the  other ; 
for  the  ftatute  exprefsly  recites  the  mifchief  which  it  in- 
tended to  remedyi  which  was,  that  the  will  of  the  donor 
had  not  been  obferved,  but  that  after  iffae  bom  the  tenants 
ih  tail  had  aliened  exprefsly  againft  the  will  of  the  donor) 
and  therefore  it  ena&s  that  the  will  of  the  donor  for  the 
future  (hall  be  obferved,  and  that  the  tenant  in  tail  non 
habcat  poteftatem  alienandi*  There  is  no  exception  men- 
tioned in  the  ftatiites,  and  to  imply  one  is  to  repeal  the 
ftatute,  and  to  overturn  the  whole  intent  and  purport  of 
it. 

Others  have  faid  that  the  fee  gained  by  the  recovery  is 
but  a  continuance,  enlargement,  or  extenGon,  of  the 
eftate  taiL  Now  confidering  it  as  a  common  conveyance, 
there  is  plainly  nothing  at  all  in  that*,  for  the  eftate,  being 
conveyed  away,  cannot  be  faid  to  be  continued,  enlarged, 
or  extended*  And  confidering  it  as  a  real  transaction,  it 
is  ftill  worfe  ;  for  if  it  re  a  real  tranfa&km,  the  eftate-tail 
is  adjudged  to  be  void  ab  initio,  as  made  by  one  who  had 
no  tide  And  what  can  be  more  abfurd  than  to  fay  that 
an  c date  which  is  adjudge d  to  have  been  void  ab  initio, 

it 

(«)  Wtflm.  2.  XJ  Ed.  I.  ft    I.  c    I* 
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is  intended  or  iidarged  by  fuch  judgment.    And  upon-  this    1 744 
bccafion  I  cannot  help  taking  notice  of  two  pafiages  in  Mr*  O^ 
Pigofs  Book  of  Recoveries ;  one  in  page  18,  and  another  Maatj 
tn  page  li.    In  page  18  he  fays  that  there  is  a  difference  dem-  Tj 
between  a  fine  and  a  common  recovery ;  ,c  for  a  fine  proves  o0*Ji 
a  right  in  him  Who  levies  it,  but  a  common  recovery  dtf-gT^ACH! 
approves  and  dtfafiirms  all  right  and  title  iii  him  againft  in  .too 
'  whom  it  is  had  \n  for  it  is  founded  on  a  fuppoGtion  that  he 
Who  made  the  entail  bad  no  title  *  and  yet  in  page  2 1  he  (ays 
(which  is  mod  true)  that  he  who  comes  in  under  a  common 
recovery  is  fubjeft  to  all  the  charges  of  tenant  in  tail,  which, 
if  his  former  pofitton  were  true,  is  irreconcileable  with 
reafon  and  juftice.    I  do v  not  mention  this  to  reflect  on 
Mr.  Pigot,  for  he  was  certainly  a  very  learned  man  in  this 
part  of  the  law,  and  a  very  good  conveyancer.    But  I  men- 
tion it  only  to  (hew  that  when  the  greateft  men  endeavour 
to  maintain  point3  which  are  not  maintainable,  and  to  give 
reafons  for  things  which  are  not  founded  in  reafon,  they 
Will  neceflarily  be  forced  to  talk  inconfiftently.     And  Mr. 
Pigot  has  himfelf  admitted  this  in  page  37  of  the  fame 
book,  Mfhere  he  fays  very  truly  of  thefe  recoveries  (and  I 
cannot  exprefs  myfelf  in  better  words)  that  the  reafons 
giveri  for  the  operation  of  recoveries  favour  of  a  wonder- 
ful'fubtilty,  and  are  but  apices  juris,  and  if  now  agitated 
again  would  not  be  eafily  admitted  :  but  courts  of  law  now 
ufe  all  method  to  fupport  them,  as  they  are  now  the  cond- 
ition conveyances  of  eftates.    And  Lord  Cote  very  truly 
fays  to  the' fame  purpofe  in  Dormer**  cafe  5  Co.  40.  that 
a  common  recovery  is  not  to  be  refembled  to  -a  recovery 
in  any  other  real  action,  but  it  is  by  confent  and  in  nature 
bf  a  common  conveyance  or  aflurance  of  lands. 

I  hope  I  have  fiiid  enough  to  juftify  me  in  not  confider* 
ing  a  common  recovery  at  all  a.s  a  real  tranfa&ion ;  and  in 
the  definition  which  I  am  going  to  give  of  it  and  to  which 
I  (hall  adhere  I  (hall  not  regard  it  at  all  as  fuch ;  That  a 
common  recovery  is  a  conveyance  on  record %  invented  to  give 
a  tenant  in  tail  an  ahfoiute  power  to  difpofe  of  his  eft  ate  *  as  if 
he  were  tenant  infetjimple.  This  definition  "will,  I  think, 
tally  with  all  the  refohitjons  that  have  been  made  concern- 
ing common  recoveries,  and  will  folve  moft  of  theriiflfarol 
ties  that  have  been  raifed. 

Gga  But 
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1744.        But  to  explain  this  a  little  further— I  beg  your  Lord* 
•W/  Slip's  patience  a  moment  longer,  to  give  70a  an  account 
VfAmTin  of  the  true  origin  and  nature  of  thefe  difcoveries.     As  I 
an.  Tt  t-  faid  before,  entailed  eftates  by  the  ftatute  de  Donis  (made 
>ONT*LL  13  £.  1.)  were  made  unalienable,  and  neither  the  iffue 
riuTcBAN; nor  I**  remaindermen  could  be  barred,  and  this  was  at 
n  Error. '  firft  confidered  as  a  very  wife  provision,  and  great  enco- 
miums were  made  upon  this  ftatute.     But  it  was  found 
by  experience  to  a  very  little  time  that  this  ftatute  had  pro- 
duced very  great  inconveniences ;  inconveniences  to  the 
crown,  inconveniences  to  the  public,  and  to  many  private 
perfons ; 

To  the  crown,  as  it  prevented  forfeitures,  and  greatly 
increafed  the  power  of  the  barons; 

To  the  public,  as  it  was  prejudicial  to  trade  and  com* 
merce  to  have  eftates  always  continue  in  the  fame  families, 
without  even  a  power  of  raifing  money  upon  them  ; 

And  to  private  perfons,  to  have  their  eftates  fo  fettered 
that  they  could  not  make  provifion  for  younger  children, 
nor  raife  money  on  their  eftates,  though  their  neceffities 
were  never  fo  great; 

For  thefe  reafons  not  long  aftet  the  ftatute,  and  as  it  ha* 
been  faid  as  early  as  the  time  of  Edw.  3.,  men  were  look- 
ing about  to  fee  how  to  evade  or  at  leaft  to  enervate  this 
ftatute.  But  though  fome  will  have  it  that  common  reco- 
veries were  invented  in  his  reign,  there  does  not  feem 
to  be  any  folemn  determination  in  their  favour  till  the 
12  Edw.  4.;  when  Edward  the  Fourth  a  wife  prince, 
being  fenfible  of  the  inconveniences  arifing  from  this  fta- 
tute, refolved  if  poffible  to  break  through  it.  To  repeal 
it  abfolutely  was  impracticable,  it  was  fo  much  a  favorite 
of  thofe  times ;  and  to  endeavour  to  alter  it  by  parliament 
might  be  attended  with  ill  confluences ;  he  thought  it 
therefore  mod  advifable  to  proceed  in  a  judicial  way,  and 
accordingly  brought  on  (as  it  is  faid)  Ta/tarum't  cafe  (a) 
before  the  Judges,  that  the  authority  of  thefe  common  re- 
coveries might  receive  a  judicial  determination ;  and  the 
Judges,  who  in  all  ages  have  fet  their  faces  again  ft  perpe- 
tuities as  deliru&ive  of  the  welfare  of  the  nation,  were 
eafily  brought  to  concur  in  fuch  a  judgment  as  was  de- 
fired.     At  firlt,  as  I  have  faid  already,  thefe  recoveries 

were 

T«)   IS  Id.  4;  14  &  19;  Hardr.  109. 
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were  endeavoured  to  be  fupported  by  legal  reafons,  but  in  1 744. 
traft  of  time  they  gained  ftrength  and  authority  by  their  v*nr>j 
expedience,  and  at  length  being  taken  notice  of  and  in  ,MARJfIM 
fome  degree  confirmed  by  feveral  adts  of  parliament  they  c'onwill 
grew  up  into  what  they  now  are,  and  having  been  in  ufe  •z*i*jk 
for  fo  many  hundred  years  and  having  become,  the  com-  Stbachai 
mon  affurances  of  the  nation,  their  authority  cannot  he  'm  £rror* 
now  called  in  queftion,  without  overturning  mod  of  the 
eftatet  in  the  kingdom. 

It  is  ridiculous  therefore  to  give  any  legal  reafons  (a) 
for  them,  fince  they  fubfift  now  upon  ufage  and  ex- 
pedience,  and  as  fuch  only  I  (hail  confider  them,  and  (hall 
come  dkeltly  to  the  point  in  queftion ,  which  is  the  ope* 
ration  of  this  recovery. 

A  great  many  cafes  were  cited  on.  both  fides,  but  none 
of  them  in  point:  and  I  think  there  were  but  fix  ax  all 
material  to  be  confidered  in  the  prefent  cafe;  three  of 
them  were  cited  on  the  part  of  the  plaintiff,  two.  on  the 
part  of  the  defendant,  he  other  wa*  infilled  gn  as  an  an* 
thority  by  both. 

The  fiift  cafe  infilled  on  by  the  pUiattff  was  the  cafe 
of  Godbold  v.  Freeflow^  3  Ltv.  406.     A   man  feifed  in 
fee  of  lands  defcended  to  him  from  his  mother  makes  % 
feoffment  to  the  ufe  of  himfclf  for  life,  remainder  to  t£e. 
heirs  of  his  body,  remainder  to  hi*  right  heirs,  and  held, 
that  the  remainder  (houjd  go  to  his  heirs  ex  parte  rnaternj^ 
for  that  it  was  part  of  the  ancient  ufe ;  but  this  qafe  differs, 
from  the  prefent  in  twovcry  material  circum dances  ,  firft,. 
the  conveyance  was  by  feoffment^),  which  has  a  very  diffe-    . 
rent  operation  from  a  recovery:  hut  the  moft  material  diftc*    ' 
rence  is  that  he  who  made  the  feoffment  had  an  eftate  in        ; 
fee  by  defcent  from  his  mother,  fo  he  had  no  other  eftat*      / 
in  him  but  what  came  from  his  mother     The  next  cafe      \ 
cited  for  the  plaintiff  was  the  cafe  of  Abbot  and  BurUn*         \ 
%  Saik.  ,590  i  Cimy/is,  i6q  (<:).     A  man  feifed  in  fee  of        / 

•   lands,      /     . 
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«»  U  A,  being  feifed  in  fee  by  decent  w  parte  nutcrn*,  enfeoff  B^ 
and  then  B.  rc-enfeoff  A.  and  nis' hours,  the  line  of  defcent  i»  broken, 
and  the  heirs ei  pane  paatrnawiU take.  Cm. Lit  i ». 6 j  Prist t.Lenjfiird, 
1  Show.  93  ;  £«/*.  337;  aiia  C**ib>  14  H — So  if  A.%  feifco\ia  fee  of  co- 
pyhold lands  of  inheritance  by  defcent  ex  parte  materna,  furrendcr  to  B.  ( 
in  fee  (a  mortgagee;  who  on  the  payment  of  principal  and  intereft  fur- 
renders  again  to  A.  and  his  heirs,  the  eftate  will  defcend  to  A*%  ptcerasJt 
heirs.     D*  d.  Harm**  &  Mfift  v.  Mvg*»%  7  D.  &  E.  IO3. 

(<)  xi  A/W.  i8l  S.  C. 


<> 
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1744.    lands  defcended  to  him  on  the  part  of  his  mother  fuffered 
v— "V"*^  a  recovery  and  declared  the  ufes  to.himfelf  for  life,  then 

dem^T**  'to  *ev€T**  ot*lcr  Pcrfo™  *n  ta*U  "kk  ^  •**  remainder  to 
G™NWE""  his  own  right  h^irs*  and  it  was  holden  that  the  laft  re- 
sgaimg     mamder  would  go  to  his  heirs  on  the  part  of  the  mo~ 
Sti  achaw;  ther  which  was  the  ancient  ufe.     This  indeed  is  the  cafe  of 
w  Endt.  z  recovery,  but  it  differs  likewife  from  the  prefent  in  the 
mod  material  circqraftance.     For  there  the  whole  eftate 
came  to  the  perfon  who  fuffered  the  recovery  h  dtfani 
from  his  mother,  whereas  in  the  prefent  cafe  nothing  came 
to  Jacob  Bands  as  heir  to  his  mother;  but  a  reverfion  after 
an  eftate  tail,  which  is  in  law  confidercd  of  little  or  no 
value,  as  it  can  be  barred  by  the  tenant  in  tail  whenever  be 
pfeafes.     Nothing  therefore  was  determined  In  that  cafe 
which  was  in  any  wife  material  to  the  prefent,  only  that  it 
was  there  holden  that  it  was  exa£Hy  the  fame  tfcing  whe- 
ther the  ufe  is  declared  to  a  man  by  egprefs  Words  and 
whether  it  refults  by  implication ;  for  expreffio  eorum  qu» 
tacite  infant  nihil  operatur.     I  mention  this  becaufe  it 
is  now  undoubtedly  law  (a),  though  it  was  formerly  held 
otherwifc,    as  appears  from   the  cafe  of   Cauvden  an<J 
Ckrh9  Hob.  3 1 .    The  third  cafe  infilled  on  by  the  plain- 
tiff was  the  cafe  of  Symonds  and  Cudmort9  Qartheiv  257. 
and1'  r   Salk.   338.    'Tenant  in,  tail,  with  reverfion  to 
hhnfelf  in  f£e,made    a  leafe   for  99  years,  and  a  fine 
was  levied  by  his  iffue ;  and  it  was  holden  that  it  did 
nor  bar  the  term,  becaufe  it  iffued  out  of  the  reverfion 
in  fee,  as  well  as  the  cftate-tail.    This  was  ftroogly  infift* 
ed  on  a$  an  authority  for  the  plaintiff;  but  we  think  it 
ifone  becaufe  the  conveyance  there  was  by  fine,  which,  if 
the  grantor  had    been  only  tenant  in  tail,  would   have 
conveyed  only  a  bafe  fee  determinable  pn  his  want  of 
ifflrf,  and  then  the  reverfion  would  have  taken  place;  and 
therefore  to  give  the  conufee  a  complete  eftate  in  fcc« 
ffrfiple,  it  wa$  nexefTary  that  an  intereft  fhould  pals  out  of 
the  reverfion ;  and  as  he  took  ap  abfplute  eftate  in  fee  by 
th't  fine  af  a  grant  of  the  reverfion,  the  bafe  fee  was  merg- 
ed in  that:  and  as  the  fee  therefore  in  that  cafe  arofe  out 
of  the  r?ver£on,  it  was  but  rxafonable  that  it  fhould  be 
charged  with  the  grant  of  him  from  whom  the  reverfionary 
intereft  came,     Put  in  the  prefent  cafe  the  recovery  by  the 
tenant  in  tail  pafles  an  abfolyte  fee,  and  no  intereft  £afle% 
to  the  recover©*  out  of  the  reverfipu  in  fee,  {as  I  (ball  (hew 
more  fully  by  and  by);  fo  there  is  a  mamfeft  difference 
between  thefe  two  cafes.    But  I  prefume  upon  the  autho- 
j  .  „  rity 

f*J  See  alfb  Hmti*  v.  Tt*  Bijhp  of  Untdm,  a  *.  Wm.  138. 
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rity  of  this  cafe  it  was  faid  by  the  counfel  for  the  plaintiff    1 744. 
that  in  the  cafe  of  a  fine  (b)  by  tenant  in  tail  with  remain-  u  —*-  -J 
der  to  himfeJf  in  fee,  if  be  declare  the  ufes  to  hinafelf  and  Martin 
his  heirs,  it  (hall  go  to  the  fame  heirs  as  he  was  feifed  of  0^t^**~ 
the  reverfion  before.     But  there  was  no  cafe  cited  to  fup-     „xw*/? 
port  this  affertion  ;  and  when  the  cafe  exifts  I  (hall  douot  SrsAcaAwf 
very  much  whether  the  law  be  fo  or  not.    Bat  if  that  were  >°  &"<*• 
fo,  from  what  I  have  already  faid  in  relation  to  the  cafe  of 
Symonds  and  Cudmore  it  would  be  no  authority  in  the  pre- 
lent  cafe,  becaufe  there  is  a  great  difference  oetween  the 
operation  of  a  fine  and  a  recovery.    Thefe  were  the  only 
materia]  cafes  which  were  mentioned  on  the  parr  of  tb* 
plaintiE 

The  firft  which  was  cited  on  the  part  of  the  defendant 
was  Capei'rczk,  1  Co,  61.  There  a  tenant  in  tail;  with 
remainder  to  b.  in  tail,  with  feveral  remainders  over,  fuf-  , 
fered  a  common  Recovery;  and  held  that  it  barred  a  rent- 
charge  granted  by  B.  the  remainder-man  in  'tail;  and 
for  this  plain  reafon,  becaufe  it  barred  the  eftate  out  of 
which  the  rent-charge  was  granted.  So  the  point  there 
iq  queftion  had  no  relation  to  the  prefent,  but  what  was 
chiefly  infilled  on  from  the  authority  of  this  cafe,  was 
what  is  faid  at  the  latter  end  of  it,  that  a  recovery  not 
only  barred  the  oharges  of  him  in  the  remainder  in  tail 
but  likewife  of  him  in  the  reverfion  for  the  fame  rea- 
fon. But  as  the  tenant  in  tail  in  that  cafe  had  not  the 
reverfion  in  Ice  in  himfelf,  thefe  words  though  faid  gene- 
rally mud  be  conftrued  fecund um  fubje&am  materiam; 
and  as  it  does  not  appear  that  the  Judges  there  had  this 
pafe  at  all  in  contemplation,  it  is  a  (trained  conftru&ion 
to  apply  it  to  the  prefent  cafe,  where  the  reverfion  in  fee 
is  in  the  perfon  who  fuffered  the  recovery. 

It  was  afked  indeed  by  the  counfel  for  the  defendants, 
where  is  the  difference  between  the  tw  cafes,  when  the 
reverfion  in  fee  is  in  another,  and  when  it  is  in  the  tenant 
in  tail  ?  and  though  this  queftion  was  repeated  feveral  times 
by  the  counfel  for  the  defendants.  I  do  not  remember 
that  the  counfel  for  the  plaintiff  gave  it  any,  anfwer.  Bu% 
1  think  there  are  two  plain  differences.  As  firft,  in  the 
one  cafe,  there  is  no  ancient  ufe  in  the  tenant  in  tail  on  the 
part  of  the  mother ;  fecondly,  the  reverGon  is  certainly 
fe*rred  in  the  one  cafe,  in  the  other  it  certainly  is  not, 

for 

f*J  Vid.  $  D.V  E.  10J,  ft. 
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1744.     for  no  man  can  bar  his  own  eftate.    But  I  (hall  fliew  by 
^^r^J  and  by  that  neither  of  tbefe  differences  make  any  alteration 
JJJ?*JJ*  in  the  prefent  cafe.    The  next  cafe  cited  on  the  past  of 
oqnwkll"  the  defendants,  and  which  was  principally  relied  on,  was 
Mgmi*6     the  cafe  of  Hudfon  and  Benfon,  2  Lev.  28.  and  1  Mod*  108. 
9tmckam;  j  feifed  in  fee-fimple  made  a  feoffment  to  the  ufe  of  him- 
.  uxErr°r.  Qf  afUj  t^e  ^cjr8  ma]e  0(  his  body,  retnafnder  in  tail  to 
others,  remainder  to  his  own  right  heirs ;  with  a  provifa 
that  if  there  (hould  be  a  failure  of  iffue  male  of  his  body, 
another  perfon  (hould  hare  a  vent-charge  of  200L  »-year 
for  ten  years  out  of  the  rents  and  profits  of  ibeeftate:  his 
iflue  male  after  his  death  fuffered  a  common  recovery  \  and 
held  that  it  barred  the  rent-charge,  becaufe  it  barxed  thq 
eftates  chargeable  with  it ;  and  ibis  general  affertion  feem£ 
td  imply  that  the  reverfion  in  fee  which  was  in  the  perfon, 
fufforirig  the  recovery  was  barred :  but  it  is  not  exprefs- 
ly  faid  fo  \  and  therefore  though  the  expreffion  is  general, 
the  reverfion  in  fee  does  not  feem  to  have  been  confidercd 
at  all  in  this  cafe.    It  does  not  therefore  weigh  with  me  fa 
much  in  the  determination  of  the  prefent  cafe  as  it  doe* 
with  fome  of  my  Brothers*    The  cafe  of  Lord  Derwent- 
water  (a)  which  was  appealed  to  on  both  fides,  is  I  think 
an  authority  for  neither,  but  quite  immaterial  in  the  pre- 
fent cafe  $  for  all  that  waa  determined  in  tbat  cafe  was, 
.  that  the  word  purchaf*  in  the  ftatute  11  and  \%  W.  3. 
(whidh  was  a  very  penal  law)  ought  not  to  be  cotiftrued 
in  its  mod  extenfive  fonfe,  but  in  the  fenfe  in  which  it  is 
commonly  underftood,  as  where  a  man  buys  an  eftate  of 
another.    I  have  taken  notice  of  aU  thefe  cafes,  becaufe 
they  were  cited  at  the  bar,  rather  to  lay  them  out  of  the 
way  than  to  lay  any  great  ft  re  fa  upon  them  in  the  prefent 
cafe,  which  I  think  may  be  determined  upon  its  own  rea* 
fon  without  the  aid  of  any  of  thofe  authorities. 

I  (hall  nqw  mention  very  briefly  what  are  the  reafona 
which  induce  us  to  be  of  opinion  that  the  eftate  in  quetlion 
will  not  go  to  the  heirs  on  the  part  of  the  mother-,  for  in  that 
opinion  we  all  concur.     And  there  are  two  plain  teafons^ 

Firft*  Becaufe  the  ufe  which  is  contended  for#by  the  plain- 
tiff is  not  the  ancient  ufe; 

Secondly,  Becaufe  the  new  ufe  plainly  arifes  out  of  the 
eftate-tail,  and  not  out  of  the  reverfion  in  fee. 

« 

W  9  M*L  17a;  and  x  Str.  167. 
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If  no  fttch  ufe  as  is  infilled  on  bj  the  plaintiff  were    1744. 
exifting  at  the  time  of  the  recovery  lufiered,  all  the  ar-  <«*~v-sj 

fuments  for  the  plaintiff  fall  to  the  ground  at  once  ;  and  Ma^tim 
think  that  there  plainly  was  not.     The  ufe  that  then  ex-  J™^"" 
ifted  was  only  a  reversionary  ufe,  which  if  the  recovery    agdi*/ih 
had  not  been  differed  could  never  have  come  in  poflcflion  Steachah 
till  there  was  a  default  of  iffue  both  in  the  tenant  in  tail  *"  £rror- 
and  the  remainder-men.     But  the  ufe  which  is  now  con* 
tended  for  by  the  plaintiff  is  an  ufe  to  take  place  in  pof- 
feffion  immediately  before  there  is  a  default  of  iffue  of 
the  remainder-men  *  for  Francis  AJh  is  found  to  be  ft  ill 
living ;  and  it  is  therefore  a  new  and  quite  different  ufa 
from  that  which  exifted  at  the  time  of  the  recovery  \  anc) 
this  is  fo  plaity  tjiat  1  nee4  go  no  further. 

But  as  the  other  reafon  was  chiefly  relied  on  by  tfiq 
counfel  for  the  defendants,  I  will  fay  a  little  likewife  as 
to  that.  In  what  manner  this  recovery  operated  on  the 
reverfion  in  fee  may  admit  of  fome  doubt.  It  was  infifted 
that  the  recovery  barred  it ;  but  I  cannot  think  that  it  did, 
for  a  man  cannot  be  properly  (aid  to  bar  his.  own  eftate. 
But  whether  it  barred  dcftroyed  or  conveyed  it,  J.  think  it 
amounts  to  juft  the  fame  thing,  for  either  it  remained 
in  the  recoveree  after  the  recovery  fuflfeced,  or  was  de* 
ftroyed  by  it,  or  was  conveyed  to  the  recoveror;  and  in 
either  cafe  the  confequence  will  be  jjuft  the  fame.  If  it 
were  dcftroyed,  the  ufe  mud  be  dcftroyed  likewife.  Jf  it 
were  conveyed  10  the  recoveror,  he  took  nothing  by  fuch 
conveyance,  because  he  had  a  fee-fimple  without  it  by 
the  recovery  fuffered  by  the  tenant  in  tail ;  and  there  can* 
not  be  a  fee  upon  a  fee.  If  it  remained  in  the  recoveree, 
it  was  annihilated  immediately  for  the  fame  reafon ; 
becaufe  he  as  tenant  in  tail  havipg  conveyed  a  fee  to  the 
recoveror,  for  the  reafona  juft  before  mentioned,  it  muft 
be  annihilated,  becaufe  there  cannot  be  two  fees  in  two* 
perfons  at  the  fame  time.  For  my  own  parr,  I  choofe 
father  to  confide*  it  as  a  conveyance  of  the  reverfion,  and' 
think  thdt  it  muft  operate  as  two  grants  ;  and  then  Jacob 
Banch  having  granted  a  fee  as  tenant  in  tail  (as  he  certainly 
did)  to  the  recoveror,  the  grant  of  the  reverfion  comes 
too  late,  becaufe  he  had  a  fee  before,  and  that  the  fame 
grant  may  operate  as  two  made  at  different  times  to  pre* 
vent  inconfiftencies.     1  (hail  mention  one  cafe  out  of  Co. 
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1744*    Lit.  302.  4.  and  might  mention  many  others.    Tenant  for 

i^v^*J  life  and  he  in  the  reverGon  in  fee  join  in  a  feoffment;  it  (hall 

Ma^in  ^  COnfidered  as  the  furrender  of  the  tenant  for  life  to  him 

t^w«""  *n  ^lC  reverfion,  and  then  as  the  feoffment  of  him  in  the 

°aiain/l     reverGon  after  fuch  furrender ;  otherwife  the  grant  could 

&TRACB4*:  not  take  place  according  to  the  intent  of  the  panics.    But 

ia  Error.  J  wjH  not  infift  upon  niceties,  fince9  whichever  way  the 

recovery  operates,  it  is  plain  from  what  I  have  faid  that, 

the  new  ule  arifes  entirely  out  of  the  eftate- tail,  and  not 

at  all  out  of  the  reverGon  in  fee. 

Many  things  were  faid  by  the  oounfel  of  the  hardfhips 
and  inconveniences  arifing  in  this  cafe  j  of  the  hardfyipa 
by  the  counfcl  for  the  plaihtiff,  and  of  the  inconveniences 
by  the  counfel  for  the  defendants.  As  for  the  hardOiips, 
they  have  no  weight  with  me  for  two  plain  reafons  ;  firftt 
becaufe  your  Lordfhips,  when  fitting  in  judgment  upon  a 
writ  of  error,  mud  have  no  regard  to  the  hardfliip  of  a 
cafe,  but  mud  determine  according  to  law.  If  there  be 
a  hardship  in  the  Law,  the  Legiflaturc  mult  be  applied  to, 
but  a  Court  of  Law  mud  judge  as  the  Law  now  (lands. 
Secondly,  The  opinion  we  are  now  of  in  the  prefent  cafe 
will  dc  attended  with  no  hardfliip  at  all  The  hardfliip 
complained  of  is,  that  the  edatc  which  came  from  the 
mother  will  go  to  perfons  who  are  quite  (hangers  in  blood, 
Now  if  it  go  to  the  plaintiff,  it  will  go  to  a  pcrfon  who, 
is  not  heir  to  the  mother,  which  is  equally  hard;  fof 
Frances  AJb  her.  daughter  who  is  dill  living  16  her  heir  at 
law,  and  mud  have  taken  as  fuch  if  the  mother  had  been 
lad  feized.  But  as  the  rule  of  law  is  that  an  heir  mud 
claim  from  the  perfon  who  was;  lad  feifed,  and  as  Franc** 
was  only  of  the  half-blood  to  Jacob  Battels %  though  of  the 
whole  blood  to  her  mother,  (he  cannot  by  law  take  as  heir, 
to  Jacob.  .  So  be  your  Lordfliins'  determination  one  way 
pr  the  other,  the  hardfliip  will  be  the  fame,  and  the  ne*t 
of  the  blood  of  the  mother  will  be  difinhcrited.  As  to 
the  inconveniences  ip  lifted  on  by  the  defendants,  that  a 
determination  for  the  plaintiff  might  afitft  a  great  many 
edates  in  this  kingdom  by  letting  in  the  charges  of  the  an~ 
ceftors  on  the  part  of  the  mother,  whereas  recoveries 
have  been  always  taken  to  clear  an  eftate  from  all  incuro? 
brances ;  this.is  a  very  great  consideration  and  was  of  great 
weight  with  my  Brothers.    For  though  it  was  truly  (aid 

that 
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that  tbif  inconvenience  may  be  prevented  for  the  future    1 744. 
by  a  man's  declaring  the  ufes  to  the  heirs  on  the  part  of  v*t*«»j 
his  father,  and  by  many  other   methods,  yet  haw  this  Maitin 
may  affe&  recoveries  winch  have  been  already  fuffered,  0^Mwt"" 
and  bow  many  perfons  may  be  in  the  fame  circumftances,    n*mft 
it  is  very  difficult  to  fay.    The  only  doubt  which  I  haveST*A*HA*| 
in  relation  to  this  matter  is  this  (for  otherwife  1  entirely  m  ***** 
agree  with  my  Brothers)  whether  we  being  now  upon  a 
fpecial  verdift  can  take  notice  of  any  fads  which  are  not 
particularly  found  ;  for  if  Judges  were  at  liberty  to  fup- 
pofe  inconveniences,  which  dp  not  appear* in  the  fpecial 
?erdi£t,  and  which  may  or  may  not  eiift,  I  am  afraid  that 
judgments  would  fometimes  be  given  upon  too  flight  pre- 
fumptions,  and  every  judge  wotjtd  be  left  too  much  to 
his  own  private  conjectures.    However  I  fubmit  this  to 
your  Lordfliips,  but  think  that  the  cafe  may  he  determined 
without  having  recourfe  to  this  argument. 

For  what  I  rely  upon  is  that  the  Ofc,  under  which  the 
plaintiff  would  entitle  himfelf,  is  not  the  apcient  ufe, 
which  defcended  to  Jacob  Bands  as  heir  on  the  part  of 
his  mother,  both  beotufe  no  fuch  ufe  exifted  at  the  time 
of  the  recovery,  and  atfo  bexaufe  the  ufe  which  was  declared 
arofe  entirely  out  of  the  eftate  tail. 

For  thefe  reafons  we  are  of  opinion  that  the  eftate  in 
queftton  upon  the  death  of  Jacob  Bancks  did  not  by  law. 
defcend  to  his  heir  on  the  part  of  the  mother  (a).M 

And  the  judgment  was  affirmed.  , 

(•)  See  Jto  d.  C**»  ▼.  BtUwen  and  others,  5  Dmmf.  &  £-  >°4i 
where  rhi*  cafe  was  cited  ifld  relied  upon,  agd  its  do&ruie  applied  to 
WjUU  fend*, 


AN0NVMQU3.  Vuei£T*' 

April  24th. 

11  A   Pcrfon  arretted  on  Sunday  on  an  attachment  for  aAperfon. 
**  *  contempt  (for  a  refcuej  moved  to  be  discharged  j  °"7  he  ar- 
*nd  the  counfel  for  the  perfon  in  cuftody  infilled  on  the £3™* 
ftatute  39  Car.  a.  c.  7./.  6    and  alfp  on  Prinfor\  cafe,  an  atUch. 
Cro.  Car.  602.,  which  cafe  was  nothing  to  the  purpofe,  meat  for  a 
for  there  the  arreft  was  held  to  be  wrong  becaufe  it  wasrcfc«*- 
an  arreft  by  a  procefs  from  the  Court  of  Seffions  after  a 
certiorari  to  remove  the  proceedings,  and  this,  likewife 
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1744.  was  before  the  flat.  29  Car.  2.  The  words  oC  the  ftatote 
uvnj  are  u  that  no  perfon  (hall  fcnre  or  execute  any  writ  pro- 
Amont-   ^fj  £c#  on  ^,c  Lord's  day,  except  in  cafes  of  treafon  fc- 

*#u*'  lony  or  breach  of  the  peace :  but  that  the  ferrice  of  everj 
fuel)  writ  &c.  wall  be  void  to  all  intents  and  purpofes." 

And  we  held  that  a  contempt  of  this  Court  was  a  breach 
of  the  peace,  and  therefore  denied  the  motion  (a)  The 
attachment  was  for  a  refque  which  is  certainly  a  great 
breach  of  the  peace. 

(•)  So  a  perfon  may  be  arretted  oo  a  SmOmy  under  an  dope  wv- 
ram ;  Sir  W.  Mmrft  cafe,  4  Lvi  lUym,  io»8  ;  or  if  he  has  wrongfully 
efeaped,  he  mar  be  retaken  on  a  Sunday  without  a  warrant  ,•  •*.  and  At- 

timfim  V.  Jamefim,  $  D  &  R.  %$  ;  and  frrtkajhmilmgB  Y.  Mutfm,  Bsnei  | 
373.  Bat  bail  cannot  take  the  defendant  on  a  SmmAy  in  order  10  fur. 
vender  him.  Brx^ke*  w.  wV*rrm%  %  Bl.  Rep.  1273 ;  nor  can  a  defendant, 
who  has  been  conri  Aed  on  a  penal  ftatute,  be  arretted  on  a  Smadq  far 
nonpayment  of  the  penalty.  A.  *.  Myers,  1D.VI.  165.  Nor  can  a 
rule  nifi  for  an  attachment  for  nonpayment  of  a  fum  of  money  pnrfoant 
to  the  Mafter't  allocatur  be  ferved  on  a  oWry.     APJUUm  v.  S«M 

wedLefda*'  BA*SE*  Affigaee  of  the  Sheriff  of  Berks  againji 

April  ajtZT    .  HoRTON. 

It  not  ap-  *<  HPHIS  was  an  a£tion  of  debt  brought  by  the  plaintiff* 
peannf  in.      •*    as  an  affiance  of  A  replevin  bond,  by  virtue  of  the,  j 

by  thea£°  &**«*«  I  1  <*»•  *•  *  "S*  An4  *hc^  W«g  »*>  on*  **  thc 
figneeofa  defendant,  who  put  in  a  general  demurrer  to  the  de- 
replerfe  claration,  and  Belfield  praying  judgment  for  the  plaintiff* 
the^kdn1  wo  wcrc  iu^  8°'*8  **  8***  judgment  accordingly,  when 
tiff  waa  the  Mr-  J-  Burnett  ftarted  an  objedion  that  the  .aft  of  par- 
aTowant  or  Jiamemt  only  authorifed  the  (heriff  to  make  an  affignment 
perfon        to  the  avowant  or  perfon  making  cognisance  in  a  replevin, ' 

c^£L  %nA  tn*r  "  d'd  not  aPPcar  from  fo  mucn  of  tl>c  PteadinS8 
tJhecourt'of in  tne  replevin  as  are  let  forth  in  this  declaration  that  the 
themfetoa  plaintiff  in  this  caufe  either  avowed  or  made  cognizance, 
referred  to  and  he  might  plead  fornc  other  -plea,  and  then  would  not 
£?rC'?lCTiU  be  entitled  to  an  affignment  (a).     He  is  indeed  called  the 

bcingofrr-  a*0waI* 

cord  in  thia 

court,  and  thia  declaration  concluding  prout  patet  per  recorduro  &c 

(a)  But  if  the  plaintiff  in  replevin  do  not  appear  in  thf  coonry  court 
and  proiecote  according  to  the  condition  of  the  replevin,  bond,  the  <k* 
•  fendant  ia  entitled  to  an  affignment  of  the  bond.  /**#  *•  /r«*W»  5  D- 
&  £.  195  ;  in  which  cafe  it  waa  alfo  ruled  that  toe  alfignee  of  a  repkvl" 
bond  ma/  foe  in  the  fnfierior  courta  though  the  repkv ji  be  not  removed 
oat  of  the  county  court. 
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ivowatlt  in  replevin  at  the  beginning  of  the  record.    Bat    1744 
ny  Brother  Burnett  thought  that  not  fufficient.  V^vsS 

But  upon  reading  over  the  record;  I  obferved  that  after  Ba***« 
le  declaration  has  fet  forth  the  account  of  the  proceedings  hTrToL 
1  the  replevin  caufe,  it  concludes  in  this  manner ;  "  As 
j  the  record  of  the  judgment  remaining  in  this  court 
nongft  other  things  more  folly  it  doth  appear."  And  it 
ring  a  record  of  our  court,  1  thought  that  were  ob* 
ged  to  take  notice  of  it,  and  therefore  fent  for  the  roll, 
j  which*  it  appeared  that  the  prefent  plaintiff  put  in  an 
rowry  in  the  replevin  caufe.  With  this  my  Brother 
urnttt  was  fatisfied  j.  and  we  gave  Judgment  for  the 
taintiff." 


ir  Hugh  Smithson  Affignee  of  a  Sheriff  again/}  e  17  g.  % 
Thomas  Smith  an  Attorney,  wednefd** 

*  April  tfth. 

fc^OTION  was  made  by  Prime  to  ftay  proceedings  if  a  role  fat 
***  on  the  bail-bond,  bail  being  regularly  put  in  in  the  moved  for 
iginal  caufe  before  the  affignment  of  the  bail-bond ;  rule  toftaT  thc 
h  and  now  Willis  and  Bootle  (hew  caufe  againft  the  rule.  STbdil^ 

Donditmui 

The  original  a£Hon  was  brought  againft  William  Sm/A&notbeimi- 
rrk,  who  put  in  bail  in  the  following  manner ;  the  con-  t^nlf,,e 
tion  of  the  recognizance  of  bail  was  that  if  judgment  S3e*Dutin 
suld  be  given  againft  William  Smith  gentleman,  whotheadion 
is  arretted  by  the  name  of  William  Smith  clerk,  in  the00  ***■&■ 
d  plea  of  trefptffs  on  the  cafe,  then  the  faid  If^iam^^j^ 
nth  gentlemen,   who    was    arretted  by  the  name  ofwenoj8tP.' 
Wtam  Smith  clerk,  (hould  fatisfy  all  the  damages  which  retted  by  a 
the  faid  Sir  Hugh  Smith/on  againft  the  (aid  William  mW+: 
nth  gentleman,  who  was  arretted  by  the  name  of  William  jj^*0^1 
nth  clerk,  (hould  be  adjudged,  er  render  his  body  &c.   infojicbut, 

A.  B.  gent. 
And  it  was  objefled  by  the  counfel  for  the  plaintiff;  *nowai 
,  That  the  rule  was  made  in  a  wrong  caufe,  for  that  it  *£Z£££ 
»ht  to  have  been  made  in  thc  original  caufe  $  2d\f9o(A.B. 
at  the  defendant  has  not  put  in  any  bail ;  for  that  hecWrk,hci* 
jht  to  put  in  bail  with  the  fame  addition  by  which  he  n?1  tfc"*hf 
1  fued,  fo  that  this  bail  mutt  be  taken  to  be  put  infor!j3Si^ 

another  Datementto 

the  original 
m  that  he  wu  faed  by  the  wronp  addition.  Whether  he  it  eflopped  to  plead  thii 
>*tcmciu  in  an  adfcioo  on  the  bail-bond  ?  Qn.  Barnes  34.  S.  C. 
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f  744-  another  perfoft  and  not  for  the  defendant.  3dlyf  That  tl 
UorN,aP  Court  need  not  interpofe  in  this  fummary  way,  but  that  tl 
5m£VJ*  defendant  in  this  caufe  may  plead  comperuit  ad  diem  if  tl 

aSTri.  bail  were  rightly  put  in.  4thlyt  That  the  plea  put  in  I 
the  defendant  in  the  original  caufe  in  abatement  could  n 
be  allowed,  becaufe  he  entered  into  the  bail-bond  by  tl 
name  of  W.  Smith  clerk  (at  was  admitted),  and  tberefa 
was  eftopped  to  fay  that  this  was  not  a  right  addition.  Ar 
the  counfel*  cited  1  Salt.  7.,  and  6  M*d.  225  \  31 1 :  to 
they  Were  nothing  to  the  purpofe. 

Ahi  nve  iben  ofvpihian  againft  the  plaintiff  in  omnibu 
For 

1  ft,  The  rule  was  in  the  right  caufe.  If  it  had  bet 
made  in  the  original  caufe  it  had  been  wrong,  not  beii 
td  ftay  any  thing  in  that  caufe  but  tb  (by  the  proceed!^ 
in  the  a£Hon  brought  on  the  bail-bond. 

adly*  We  were  of  opinion  that  the  bail  was  tightly  put  ir 
and  the  officers  of  tbe  court  all  certified  that  this  was  ti 
ufual  form  in  thefe  cafes.  And  if  tbe  defendant  were  < 
'  put  in  bail  otherwife,  (and  as  the  plaintiff  would  ba^ 
him)  he  would  be  deprived  of  his  plea  in  abatement  b 
caufe  be  would  certainly  be  eftopped  (a). 

3<Hy,  We  would  hot  oblige  the  party  to  plead  con 
peruit  ad  diem  in  fo  plain  a  cafe,  which  would  be  only  1 
occafion  delay  and  expence 5  to  prevent  which  thtfc  fo 
of  motion)  have  been  always  allowed. 

'4thfy,  Upon  this  motion  we  have  nothing  to  do  wli 
the  plea  in  abatement  in  the  original  caufe,  but  the  plaii 
tiff  may  demur  to  it  if  be  plcafe :  but  we  gave  him  no  ei 
couragement,  becaufe  we  declared  our  prefent  opinion  1 
be  that  he  could  not  be  eftopped  by  the  ball-bond  in  th 

cswC 

(m)  If  the  defendant  omit  to  plead  a  mifnomer,  he  may  be  taken  in  < 
ecution  by  the  wrong  name;  Crawford  v.  Smtclnvtll,  i  Sir.  I3I&.  But 
an  officer  under  a  di&ringat  apaioft  C.  B.  to  compel  an  appearance  take  d 
goods  of  A  2?.,  he  cannot  juftifjr  it  in  trefpafa  brought  by  A*  B„  thoa| 
he  a^cr  that  A.  B.  and  C.  B,  are  the  feme  perfon,  unlcfs  A.  B.  appcan 
to  the  firft  action  and  omitted  to  plead  the  mifnomer  in  abatement.     Q 

V.  /ft*/**, 6  Dmrnf   U  Eaft  »34- 


Wkbbki. 
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plaintiff  (Tribe)  in  an  adion  of  debt  on  bond  for  2000/.  \y    1744. 
and  he  pat  in  fpccial  bail.    On  the   13th  of  April  1741  V^VNJ 
he  furrendered  himfelf  to  the  King's   Bench  prifon  in    Tain* 
difcharge  of  his  bail  to  that  a£tion  and  alfo   in  dif-  ^f^f. 
charge  of  his  bail  tt>  feveral  other  a&ions,  and  from  that 
time  he  continued,  a  prifoner  there  for  two  months  and  up- 
wards.    On  the  3d  of  April  1 742  a  commiffion  of  bank- 
rupt iffued  againft  him  on  the  petition  of  the  plaintiff  Tribe% 
and  he  was  declared  a  bankrupt,  and  the  plaintiffs  were 
chofen  his  affignees.    The  bankrupt  being  indebted  to  the 
defendant  in  365/.  18/.,  and  P.  Aieyer  being  alfo  indebt- 
ed to  the  bankrupt  in  a  larger  fum  of  money,  Meyer  by 
the  order  and  on  the  account  of  the  bankrupt  paid  to  the 
defendant  the  feveral  Aims  following  at  the  days  hereafter 
mentioned,  /.    /.    d. 

titt  January  1740,  1.  -         * '-  47     o     o 

22d  January  1740,  T.  300     o.    O 

1 8th  Augujt  1741,  when  the  bankrupt  was 
a  prifoner,  as  above  -  -  18  18    o 

365  18  o 
lb  that  the  two  firft  fums  paid  by  Meyer  to  the  defendant 
on  the  bankrupt's  account  were  paid  after,  the  bankrupt's 
arreft  and  before  bis  furrender  to  prifon  in  difcharge  of  his 
bail ;  and  the  laft  fum  was  paid  four  months  after  his  go- 
ing to  prifon. 

The  qucftion  referved  for  the  opinion  of  the  Court  was 
whether  Burcball  was  a  bankrupt  from  the  23d  of  June 
1740  when  he  was  firft  arretted  (a),  or  only  from  the  13th 
of  April  1741,  wtien  he  furrendered  himfelf  to  prifon  in 
difcharge  of  his  bail. 

This  cafe  was  argued  on  the  7th  of  February  laft  by 
Wynne  Serjt.  for  the  plaintiffs  and  Bellfield  Serjt.  for  the 
defendant,  and  again  on  this  day  by  Birch  King's  Serjt.  for 

(a)  By  ft  at.  it  Jac  i.e.  19  /  a.  it is  ena&ed  that  every  perfon 
who, '  being  indebted  to  any  perfon  in  1 00/.,  {hall  not  pay  within  fix 
months  after  the  fame  (hall  grow  due,  and  the  debtor  be  arretted  for  the 
fame,  or  within  fix  months  after  an  original  writ  (bed  out  to  recover  the 
{aid  debt  &c,  or  "  being  arretted  for  debt,  {hall  after  his  or  her  arreft  lie 
in  prifon  two  months  or  more  upon  that  or  any  other  arreft  or  detention 
in  prifon  for  debt,*'  or  being  arretted  for  the  Aim  of  1 00/.  of  juft  debt 
fliall  at  any  time  after  fuch  arreft  efcape  out  of  prifon,  or  procure  his  en- 
largement by  putting  in  common  or  hired  bail,  {hall  be  adjudged  a 
bankrupt;  ••  and  in  the  faid  cafes  of  arrefts,  or  lying  in  prifon  for  fuch 
debt  or  debts,  or  getting  forth  by  common  or  hired  bail,  /raw  lb*  tm*  #/ 
hit  or„btr faid jirjl  arfflS* 

H  h  the 


1744-    the  former  and  Wilin  King's  Serjt.  for  the  latter.    The 

\Jrr*sJ  defendant's  counfel  cited  and  relied  on  thefe  three  cafes*, 

Tmm    Duncomb  v.  Walker  ;   i  Ventr.  370;  3  Lev.  57;  2  Show. 

Wuue   2*3;   ***"•  "'  87'    Sir  r-**7«-  479'    Hilly.  Sbijk% 
Skin.  270 ;  a  &&*«;.  512;  and  Cane  v.  Coleman,  Salk.  109. 

And  now  /£*  Court  gave  judgment  (a)  in  favour  of  tbe 
plaintiffs  as  to  the  laft  turn  of  18A  i8x.  and  ordered  the 
vcrdi (k  to  be  entered  up  for  that  fura. 

(a)  The  realbns  given  by  the  Codrt  for  the  judgment  dojiot  appear 
In  the  Lord  Chief  Tuftice's  note  books,  hut  the  following  account  u 
taken  from  Mr.  Juftice  Abney%%  MS. 

«  WilU>%  Chief  Juftice.  The  words  of  tbe  ftat.  ai  Jot.  1.  are  doubtful; 
and  therefore  the  Court  are  fo  to  expound  the  ftatute  that  the  feweft  in- 
conveniences may  arife.  Though  the  reporters  are  but  dark  and  obfeure, 
yet  all  the  three  cafe*  cited  are  with  the  defendant.  To  let  the  bank- 
ruptcy commence  from  the  arreft  when  the  imprifonment  does  not  follow 
for  fome  months  or  perhaps  years  would  deftroy  all  trade,  at  it  would  de- 
ftroy all  credit ;  and  therefore  if  by  any  poffible  conftru&ion  that  can  be 
prevented,  we  will  certainly  do  it.  Now  the  ftatute  will  admit  of  this 
conftru&ion.  The  words  "  after  hit  or*  her  arreft*'  were  thrown  i& 
currente  calamo,  and  can  be  of  no  ufe-but  to  confound.  "  Being  arrenW 
and  lying  in  prifon  two  months  or  more'*  is  an  a&  of  bankruptcy,  and 
any  common  perfon  would  underftand  that  the  lying  in  prifon  muft  m* 
fiantly  and  immediately  follow  the  arreft.  Lyinr  «  prifon  was  intended  to 
be  explanatory  of  what  the  urrefi  meant.  The  plaintiffs  therefore  in  this 
cafe  will  be  entitled  only  to  the  18/.  xb.,  that  having  been  paid  after  the 
bankrupt's  yielding  himfelf  to  prifon ;  which  is  an  aft  of  bankruptcy  by 
the  ftat.  13  tlin. 

Burnt*  J.  The  words  M  after  his  or  her  arreft**  couple  the  arreft  n>Hi 
imprifonment ;  otherwise  an  imprifonment  ten  years  after  might  have  re- 
lation to  an  arreft  ten  years  before. 

Abney  J.  Bankruptcy  in  my  opinion  ever  was  and  yet  is  coofidercd  as 
a  crime,  'whatever  tradefmen  t  may  now  think  of  it.  ft  was  anciently 
puniihed  with  corporal  puniihment ;  the  body  lands  and  goods  are  at  this 
day  fubjed  to  the  commiifioners.  Now  bankruptcy  is  a  man's  own  acTfc  ; 
arreft  is  the  a&  of  a  ftranger ;  I  cannot  prevent  a  man's  arrefting  me,  buc 
I  can  prevent  imprifonment,  for  in  Iefs  than  two  months  I  can  get  baiL 
The  concurrent  cafes  are  with  the  defendant ;  and  the  argument  ab  in- 
convenient! is  very  cogent" 
f  —-But  where  (ham  bail  is  put  in  before  a  Judge,  as  a  mean  to  get  the 

/  defendant  turned  over  to  the  prifon  of  the  court,  and  he  is  immediately 

forrendered  accordingly,  the  imprifonment  is  to  be  computed  from  tho 
v -*.  time  of  the  arreft.    Xofe  v.  Green,  1  Burr.  439.— And  the  property  of 

the  bankrupt  vefts  in  theai&gnees  by  relation  either  from  the  time  of  the 
(;  .  arreft  or  from  going  to  prifon,  as  the  cafe  may  be.     JBafwell  v.  ~W*rdy    1 

j         Ath.  aoo rCZpfentUUV; 'BrtJjgl*,  a  Burr,  814;    and  King  V.  Le*h9  %  IK 
and  E.  141. 
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1744. 
William  Crispb  againji  William  Perrit.     \£££ 

TMajr  5th. 
HIS  was  a  cafe  referved  in  an  action  of  trover.    The  A  feparate 
plaintiff   brought    his    action    by   the  direction  of  thec??,Iliffio11 
Lord  Chancellor  againft  the  defendant  as  affignee  under  a  ^b^ 
feparate  commiflion  of   bankrupt    awarded  againft   the  en  out 
plaintiff,  dated  the  2d  of  February  1742  upon  the  petition  »g»inft  one 
of  the  defendant,    in  order  to  try  whether  the  plaintiff"  feTeral 
were  or  were  not  a  bankrupt  on  or  before  the  faid  2d  of  SvTpSti©" 
February,    Upon  Ihe  trial  it  appeared  that  the  plaintiff  was  of  1  joint 
a  joint  trader  with  two  others  at  the  time  of  iffuing  the  creditor, 
faid  feparate  commiflion ;  that  the  plaintiff  had  committed  *  Atk.  133. 
an  aft  of  bankruptcy  before  the  iffuing  thereof ;    that  the8,  c- 
plaintiff  was  jointly  concerned  with   two  others  in  the 
erection  of  the  amphitheatre  in  Ranelagh  Gardens  at  ChtU 
fta  ;  and  that  the  defendant  was  employed  by  the  plaintiff 
and  his  partners  in  doing  the  plafterers'  work  there,  by 
reafon  whereof  the  plaintiff  and  his  partners  became  joint- 
ly indebted  to  the  defendant  in  the  turn  of  426/.  ox.  4?</. ; 
and  the  fame  was  due  and  owing  to  the  defendant  before 
the  act  of  bankruptcy  and  at  the  time  of  fuing  out  the 
commiflion.     It  did  not  appearthat  there  was  any  feparate 
debt  due  from  the  plaintiff  to  the  defendant  on  any  account 
whatever,    or  that  either  of  the  other  partners  had  com- 
mitted  any  act  of  bankruptcy. 

The  queftion  referved  for  the  opinion  of  the  Court  was 
whether  a  feparate  commiflion  can  be  taken  out  againft  the 
plaintiff  upon  the  petition  of  one  who  is  only  a  joint  cre- 
ditor. 

After  two  argument*  at  the  bar,  the  firft  on  the  21ft  of 
November  1743  by  Wtlles  King's  Serjt.  for  the  plaintiff, 
and  by  Prime  King's  Serjt.  for  the  defendant,  and  the  w 
fecond  by  Skinner  King's  berjt.  for  the  former  and  Wynne 
Serjt.  for  the  latter  on  the  3d  of  February  1 743,  the  Court 
took  time  to  confider  the  cafe;  and  on  this  day  the  opinion 
of  the  Court  was  delivered,  as  follows,  by 

Wiliest  Lord  Chief  Juflice.  "  In  order  to  determine 
this  queftion  it  will  be  proper  to  confider, 

Hha  ift, 
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1744.         1  ft.  What  a  bankrupt  is; 
<^"V*^       adly,  The  ftatutes  concerning  bankrupts ; 
CrV7       3dly9  Whether  any  light  is  to  be  got  from  aoy  of  the 

PriaiTT.  cafes  *n  thc  book*  * 

4thly,  Whether  there  be  any  precedents  of  fuch  com* 
millions;  and 

Laftly,  What  will  be  the  inconveniences  on  the  one  fide 
and  on  the  other. 

FIrfc ;  A  bankrupt  is  not  considered  as  an  unfortunate 
perfon,  but  as  one  who  has  been  guilty  of  a  crime ;  and 
*  therefore  in  the  four  firft  ftatutes  concerning  bankrupts  he 
is  frequently  called  an  offender  %  and  in  all  of  them  he  is 
considered  as  one  who  has  endeavoured  by  fraud  or  collu- 
fion  to  cheat  and  deceive  bis  creditors  and  to  prevent  their 
recovering  their  juft  and  honeft  debts.  And  for  this  rea- 
son in  all  the  ftatutes  that  are  made  concerning  them,  they 
are  made  liable  to  feveral  verv  great  penalties.  For  the 
fame  reafon  it  is  exprefsly  faid  in  the  ftat.  21  Jac.  1.  c.  19., 
which  is  the  governing  ftatute  concerning  bankrupts,  that 
all  and  lingular  the  ftatutes  concerning  them  (hall  be  in  all 
things  largely  and  beneficially  conftrued  and  expounded 
for  the  aid  help  and  relief  of  the  creditors  of  the  bankrupt ; 
and  this  rule  has  always  been  adhered  to  by  Courts  of 
juftice  ill  the  conftru£tion  of  all.  the  fubfequent  ftatutes 
concerning  bankrupts.  As  therefore  a  bankrupt  mud  be 
confidered  as  a  criminal,  it  feems  a  little  abfurd  to  fay  that 
if  there  be  two  partners,  and  one  commits  a  crime,  he 
(hall  not  be  liable  to  be  puniftied  becaufe  the  other  is  inno- 
cent. It  would  indeed  be  unjuft  to  punifti  the  innocent 
partner  for  the  crime  of  the  otner :  and  it  would  be  equal- 
lv  unjuft  to  excufe  the  partner  who  is  guilty  of  the  crime 
for  the  fake  of  the  other  who  is  innocent,  and  this  even  to 
the  prejudice  of  other  innocent  perfons,  as  I  (hall  Chew 

Erefently  that  it  plainly  would  be  if  a  commiflion  could  not 
e  taken  out  againft  one  partner  becoming  a  bankrupt. 
•      The  nature  therefore  of  a  bankrupt  feems  to  afford  fome 
argument  in  favour  of  what  is  contended  for  by  the  de- 
fendant in  this  cafe. 

Secondly ;    I  (hall  now  fee  what  light  can  be  got  from 
the  particular  words  of  any  of  the  ftatutes  in  refpect  to  this 
qoeftion.     We  agree  with  the  counfel  for  the  plaintiff  that 
none  of  the  ftatutes  fay  any  thing  concerning  partners  ex- 
cept 
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cept  the  10  An.  c.  ij.f  and  the  5  Geo.  2.  c.  30.5  and  1744, 
though  the  word  partners  is  mentioned  in  the  latter,  it  is  ^^J 
quite  in  refpe£t  to  another  thing  and  not  at  all  to  this  pur-  C*V"jf 
pore.  On  the  other  band,  it  muft  be  agreed  that  the  words  p2*itt. 
of  all  the  other  ftatutes  are  general,  and  tHat  where  the 
words  creditors  and  debts  are  mentioned  in  any  of  them, 
there  are  no  words  to  confine  pr  reftrain  them  either  to 
feparate  or  partnerfliip  debts,  but  the  words  creditors  and 
debts  may  be  condrued  to  comprehend  both,  and  therefore 
ought  to  be  condrued  Recording  to  the  rule  I  have  before 
laid  down  in  the  mod  large  and  beneficial  fenfe  for  the 
creditors.  If  therefore  I  make  it  appear  that  it  is  mod  be- 
neficial for  the  creditors  to  conflrue  thefe  words  in  the 
fenfe  c;  a  tended  for  by  the  defendant,  nay  that  it  would 
be'  depriving  ;lie  creditors  in  many  cafes  of  the  benefit  in* 
tended  them  by  thefe  ilatutes  to  condrue  them  in  another 
fenfe,  this  likewife  will  afford  another  very  ftrong  argu- 
ment in  behalf  of  the  defendant.  1  do  not  rely  much  on 
the  flat.  10  An.  c.  15.,  though  it  was  fo  much  relied  on  by 
the  counfel  for  the  defendant,  hecaufe  the  words  of  that 
ftatute  may  be  fatisfied  only  by  admitting  that  a  fcparattL 
commiflion  may  be  taken  out  againft  a  partner  upon  the 
petition  of  a  feparate  creditor,  which  is  admitted  by  the 
counfel  fortBe^aingff  may  be  done;  and  to  be  furemany 
fuch  haye"been  fuelTouE  The  words  arc  (after  dating  a 
doubt  whether  the  difcharge  of  a  bankrupt  by  virtue  of  an 
a£t  4  An.c.  1 7.  fhould  be  condrued  to  difcharge  the  part- 
ners of  fuch  bankrupt  from  the  fame  debt)  "  that  by  the 
<|ifcbarge  of  any  bankrupt  by  force  of  the  faid  ad  or  any- 
other  ads  relating  to  bankrupts  from  the  debts  by  him  due 
and  owing  at  the  time  that  he  did  become  a  bankrupt 
{hall  not  be  condrued  nor  was  meant  or  intended,  to  releafe 
or  difcharge  any  other  perfon  or  perfons  who  was  or  were 
partner  or  partners  with  the^  faid  bankrupt  in  trade  at  the 
time  he  became  a  bankrupt,  or  then  ftood  jointly  bound  or 
had  made  any  joint  con.tra£t,  together  with  fuch  bankrupt 
for  the  fame  debt  or  debts  from  which  he  was  difcharged  aa 
aforefaid:  but  that;  notwithftanding  fuch  difcharge  fuch 
partner  and  partners  joint  obligor  and  obligors  and  joint 
contractors  with!  fuch  bankrupt  as  aforefaid  (hall  be  and 
ftand  chargeable  with  and  liable  to  pay  fuch  debt  and  debts 
and  to  perform  fuch  contrails  as  if  the  (aid  bankrupt  had 
never  been  difcharged  from  the  fame  "  Now  though  a 
commiflion  be  taken  out  againd  a  partner  on  the  petition 

of 


1744-    of  a  feparate  creditor,  it  might  be  argued  that  a  certificate 

v-*nr*o  under  that  commiffion  would  difcharge  the  bankrupt  both 

*iK*iJj    from  his  partnership  and  feparate  debts*  both  becaufe  the 

Perri'tV  words  of  the Tfatl  4  &  $An.  arc  general,  and  likwifefrom 

the  reafon  of  the  thing  becaufe  a^partnerfliip  creditor  may 

come  in,  if  he  pleafe,  and  receive  a  fatisf action  under  fuch 

feparate  commiffion.    This  might  occauon  a  doubt,  and 

was  a  £reat  doubt  in.  WcjlminJltr-BaU)  and  therefore  was 

a  fufficieot  ieafon  for  the  declaration  in  this  claufe,  even 

.  though  a  feparate  committing  could  not  be  taken  out  againft 

one  partner  for  a  partnership  debt.     We  therefore  do  not 

think  that  any  thing  can  be  inferred  from  this  ftatute. 

Thirdly;  I  will  now  confider  the  only  material  cafes 
that  were  cited ;  or  that  I  can  find  in  any  of  the  books ; 
and  they  give  but  very  Kttle  light  in  refpeft  to  the  point  in 
que  ft  ion.  The  cafe  of  Richard/on  v.  Goodwin %  2  Vern* 
293,  and  that  Ex  parte  Qrvwder%  ik  70$,  only  (hew  in 
what  manner  the  effe&s  (hall  be  distributed,  and  how  in 
cafe  of  a  bankruptcy  of  one  or  both  of  the  partners  the 

{'oint  and  feparate  debts  (hall  be  paid  out  of  the  joint  and 
eparate  eftates.  But  in  the  ("ft  cafe  it  dots  not  appear 
whether  the  com  million  were  taken  out  againft  one  part-i 
ner  upon  the  petition  of  a  joint  or  feparate  creditor ;  and 
by  the  (late  of  the  cafe  I  (hould  be  inclined  rather  to  think 
the  latter.  And  in  the  other  cafe  both  the  partners  were 
bankrupts,  and  a  joint  commiffion  was  taken  out  ^gainflj 
them.  The  cafe  Ex  parte  Cocky  2  P.  Wms.  500,  is  the 
fame  as  the  cafe  of  Crowdcr  in  Vernon  \  for  there  likewife 
both  the  partners  were  bankrupts,  and  a  joint  commiffion 
was  taken  out,  and  therefore  it  is  nothing  to  the  prefent 
purpofe.  Indeed  in  that  cafe  there  were  likewife  two  fe- 
parate commiflions  taken  out  afterwards,  but  Lord  Chan- 
cellor King  held  that  it  was  fruitlefs  and  vexatious,  for 
that  the  feparate  creditors  might  have  come  in  under  the 
joint  commiffion  and  have  had  the  fame  advantage  and 
relief  as  they  could  have  under  their  feparate  commiflions. 

There  are  indeed  three  cafes  that  feem  to  be  in  fomc 
degree  material ;  not  that  they  prove  that  fuch  a  feparate 
commiffion  has  ever  been  taken  out  on  a  partrierfhip  dehtx 
but  they  (hew  that  bankruptcy  has  been  fometimes  confi- 
dered  as  a  determination  or  ajevering  of  t,hc  partnerlhip, 

"~^ and 


* 


'£#»/*-/£»* 


EASTER  TERM,  17  Geo.  IL  C.  P.  471 

and  that  from  that  time  the  bankrupt  has  been  cohfidered    1744. 
as  a  feparate  perfon  both  in^elpefflo  the  demands  which  ^^J 
he  has  againft  others  and  the  demands  which  others  hare    C££S 
againft  him  even  upon  thcpartncrflup  account;  and  if  fo,  p^uutt. 
.all  the  arguments  againft  the  prelent  commiffion  fall  to  the 
ground  at  once.    The  firft  cafe  of  this  fort  is  in  2  Kit.  L   y^^       / 
750,  the  cafe  of  Thomas  v.  Day,  where  it  was  holden  that    )  ^ 
an  aflignee  of  one  partner,  a  bankrupt,  may  bring  an  a&ion  /  /a  J^ . 
of  trover  againft  the  other  for  his  (hare  of  the  partnerihip  \  ^  /  5 
effe£b.    The  next  book  where  the  fame  do&rine  is  ad*    ^ 
vanced  is  in  1  Mod.  45 :  but  there  it  is  only  the  (aying  of 
Tivifden  J.,  and  not  any  cafe  determined  oy  the  Court. 
The  words  are  "  If  there  be  two  partners,  and  one  break, 
you  (hall  not  charge  the  other  with  the  whole  debt,  becaufe 
it  is  ex  maleficio :   but  if  there  be  two  partners  and  one 
die,  the  ftirvxvor  (hall  be  charged  with  the  whole ;  and 
therefore  a  motion  that  one  who  was  partner  with  another 
who  was  a  bankrupt  might,  upon  his  being  arrefted,  putia 
bail  for  the  bankrupt  as  welt  as  for  himfclf,  was  denied. 
The  laft  cafe  upon  this  head  is  a  cafe  Ex  parte  Smithy  re- 
ported in  1  P.  Wms.  237 :    B.  and  C.  were  bound  in  a 
bond  to  J. ;  B.  became  a  bankrupt ;  and  it  was  hoMtfn  by 
Lord  Chancellor  Harcourt  that  the  money  being  lent  to. 
them  both  A.  the  obligee  (hould  come  in  a*  a  creditor  un- 
der the  commUIion  only  for  a  moiety  of  the  debt.    To  be 
fure  the  determination  of   Lord  Harcourt  was  a  right 
determination  in  equity  \  and  in  commiffions  of  bankrupt, 
which  are  founded  upon  equity,    the  equity  of  the  cafe- 
ought  principally  to  be  confidered.  Whether  or  not  the  law* 
will  hold,  as  it  is  laid  down  in  the  two  other  cafes,  I  will 
not  take  upon  me  to  fay,  but  it  is  highly  reafonable  that  k 
fhouki  be  fo ;  and  if  the  law  were  fo  (as  I  faid  befoie)  there 
is  an  end  of  the  difpute.     But  for  the  reafbn*  which  I  (hall 
give  prefently,  I  think  we  may  venture  to  determine  the 
prefcnt  queftion  without  relying  on  the  authority  of  thefe 
cafes,  and  the  rather  (ince  the  law,  however  it  was  before, 
is  now  al^ed  by  the  flat    10  An  c.  15 ;  and  in  cafe  of  the 
bankruptcy,  the  other  partner  may  be  fued  for  the  wbol* 
debt  at  law. 

Fourthly,  I  come  now  to  the  precedents.    It  was  rightly 
bid  by  my  Brother  WilUs%    as  the  rule  is  laid  down  by 

Lord 
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1744.    Lord  C$hiy  that  where  a  thing  bat  never beendone,  it  ha 
u*»v^j  ftrong  argument  that  it  ought  never  to  be  done  (a) :   but 

°T?  it  is  but  an  argument,  and  is  of  lefe  force  in  the  prefent 
jJJJJj;  cafe  than  in  mod  others,  becaufe  the  petitions  and  com* 
miffions  are  ufually  in  general  terms,  and  it  very  rarely  ap- 
pears from  them  whether  the  commiflion  were  fued  out  on 
« joint  or  feparatc  debt.  But  it  never  having  been  deter- 
mined that  there  may  not  be  fuch  a  commiflion,  as  is  con- 
tended for  by  the  defendant,  affords  feme  argument  fo$, 
bim.  For  it  can  hardly  be  imagined  but  that  this  cafe 
mud  have  frequently  happened,  and  that  focb  commiflion* 
muft  have  been  taken  out ;  and  if  they  have,  they  have 
always  been  proceeded  on  and  have  never  been  fet  afide. 
To  {hew  thai  there  have  been  fuch  commiflions,  and  in 
feme  mcafure  to  anfwer  this  argument  of  want  of  pre- 
cedents, the  defendant  has  produced  two;  the  one  in  the 
time  of  Lord  Macclesfield,  -and  the  other  in  the  time  of 
Lord  Talbot,  both  very  great  Chancellors.  That  in  Lord 
MaccUsfiiMh  time  was  a  commiflion  taken  out  againft  /£ 
Hiwett  (b)  \  and  there  it  appears  on  the  face  of  the  petiti- 
on that  he  and  one  William  Raphfon  were  partners,  that 
he  only  became  a  bankrupt,  and  that  the  debt  of  the  petiti- 
oning creditor  was  a  joint  debt  owing  from  both  of  them  ^ 
k  was  orji  the  10th  of  February  10  Geo.  1.  The  other  wa* 
the  cafe  of  Patrick  Crawford  (c)%  who  was  a  partner 
with  John  Crawford,  and  againft  whom  a  feparate  com- 
miflion was  taken  out  in  1733*  It  does  not  appear  there, 
upon  the  petition  that  it  was  a  joint  a'ebt :  but  from  what 
wasfaid  by  the  counfel  in  their  argument  on  a  petition 
preferred  to  the  Lord  Chancellor  concerning  the  allowance 
of  fie  certificate  and  by  the  I<ord  Chancellor  himfelf,  it 
feeXts  that  it  was  obtained  upon  the  petition  of  a  joint 
creditor,  and  that  the  Lord  Chancellor  was  of  opinion* 
that  it  was  right.  For  the  counfel  faid  that  a  joint  cre- 
ditor, under  pretence  of  being  a  creditor,  had  taken  out 
the  commiflion,  and  made  it  an  objection  to  the  commifli- 
on ;  to  which  the  Lord  Chancellor  faid*  "  Where  one 
partner  becomes  a  bankrupt  and  the  other  not,  a  commifli- 
on will  go  againlt  him,  for  he  owes  the  debt,  and  it  is  right*": 
This  cafe  therefore  is  not  entirely  without  precedents. 
$ut 

Laftlj^ 

(aj  C«.  Lit.  81.  i.  (b)  C;  Bank,  Z.  17.  4th  *{tt.         (*)  lb. 
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-Laftly,  What  *e  principally  found  our  opinions  upon    1744* 
is  the  reafbn  and  jofticc  of  the  cafe.    The  objections  vyv>J 
again*  h  were,  c»»' 

i ft,  That  it  was  not  a  debt  within  the  meaning  of  the  p,{^T# 
a§s,  becaufe  it  was  not  fuch  a  debt  for  which  an  atftioq 
cpuld  have  been  brought  fingly  ag^inft  him. 

adly,  That  this  would  produce  great  inconvenience  atad 
confufion  in  marfhalling  the  partnerfliip  eflFe&s,  and  that 
the  iqnocent  partner  might  be  very  much  aflede4  thereby. 

As  to  the  firft  obje&ioni  none  of  the  a&s  fay  that_it 
rouft  be  fuch  a  debt  for  which  a^n  alfrionjnay  be  brought 
atfamfr-htBPfp^d  the  flat.  7  Gee.  1.  f.  31.  has  determined 
that  a  creditor  may  come  in  under  a  commiffion  even  before 
his  debt  becomes  due ;  and  the  5  Gto.  a.  c.  30.  even  thai; 
fuch  a  perfon  may  be  a  petitioning  creditor.  A  partner* 
fhip  debt  is  certainly  the  debt  of  each  of  the  partners,  and 
if  a  judgment  be  obtained  agaii\ft  tbern,  either  of  them  * 
OJ  the  goods  of  either  of.  them  may  be  taken  in  execution 
without  the  body  or  goods  of  the  other :  and  a  cornmiffion, 
9s  has  been  faid  in  many  cafes,  may  be  more  property 
compared  to  an  execution  than  an,  ad  ion. 

As  to  the  inconveniences,  they  will  be  juft  the  feme  in, 
every  refpeft  to  the  other  partner  if  a  commiffion  be  taken 
out  againft  one  partner  for  a  feparatc  debt,  which  is  admit- 
ted by  both  fides  to  be  right;  for  there  the  bankrupt's  fhare 
of  the  partnerfliip  eflfe£^s  muft  be  taken  and  fold  under  the 
commiffion,  only  making  (atisfa&ion,  for  the  partnerfliip 
debts  if  fuch  creditors  choofe  to.  come  in  under  fuch  com- 
miffion, as  they  have  generally  done.  But  on  the  other 
band,  there  would  be  the  gre.atelt  inconvenience  and  a  plain 
defe£t  in  the  law  if  fuch  coromifl^ons  could  not  be  fued 
put.  Suppo(e  the  cafe  of  two  partners,  one  an  infant  or 
a  lunatic  and  the  other  a  bankrupt,  the  creditors  would  be 
without  remedy  under  the  ftatutes  of  bankrupt  if  fuch  a 
Commiffion  coujd  not  be  fued  out,  for  an  infant,  or  a  lu- 
natic (a)  cannot  be  a  bankrupt.  Suppofe  two  are  jointly 
bound  in  a  bond,  one  a  trader  and  the  other  not,  the  trader 
becomes  a  bankrupt ;  there  likewife  the  obligee  would  be 
without  remedy  under  the  flatuses  of  bankrupt,    if  the 

plaintiff's 

(«)  In  the  inftance  of  P.  Crawford,  before  alluded  to,  his  partner  John 
Qraxvford  was  a  lunatic,  and  fo  found  on  a  commilfion  of  lunacy  three 
ninths  after  P.  Crawford  was  declared  a  baakniD*. 
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1 744.  plaintiff's  do&rine  weretopreTail,and  the  offender  would  e£» 
cape  unpunished.  He  would  not  perhaps  he  quite  without 
remedy  at  law,  for  he  might  outlaw  the  bankrupt ;  but 
this  would  be  a  very  tedious  and  expensive  method,  whereas 
the  ftatutcs  of  bankrupt  were  plainly  intended  to  give  the 
creditors,  of  the  bankrupt  relief  in  a  cheap  and  expeditious 
way.  The  only  anfwer  that  I  can  think  of  that  can  be 
given  to  any  of  thefe  arguments  is,  that  acommiffion  may 
be  taken  out  againft  the  bankrupt  by  a  feparate  creditor 
on  his  feparate  debt,  and  then  his  joint  creditors  may 
come  in  if  they  pleale  under  thiscommiffion  and  complete 
juftice  will  be  done.  This  looks  plaufibly ;  but  when  con* 
fidered  it  is  no  anfwer ;  for  many  cafes  may  happen  where 
a  partner  bankrupt  may  have  no  feparate  creditors,  or 
none  of  tbe  value  prefcribed  by  the  ftatutes,  and  then 
there  will  plainly  be  a  defeft  of  juftice  unlefs  a  commiffii 
on  may  be  taken  out  upon  the  petition  of  a  joint  creditor 

For  thefe  reafons  wc  are  of  opinion  that  the  prefcnt 
commii&on  was  rightly  fued  out.  Whether  or  not  it  muft 
appear  by  the  petition  that  the  bankrupt's  (hare  of  the 
joint  debt  alone  amounts  to  ioo/.  (4),  or  whether  the  whblo 
joint  debt  muft  be  confidered  as  the  bankrupt's  debt,  it  is 
not  neceflary  now  for  us-  to  determine,  becaufe  there  are 
but  three  partners  in  tbc  prefcnt  cafe,  and  as  the  dcbi 
proved  is  426I ,  his  third  pari  plainly  amounts  to  above 
100/.  Nor  do  we  determine  at  all  in  what  manner  the 
cffe£ts  {hall  be  marCh  ailed  upon  fuch  commiflion,  that  be- 
ing che  proper  bufinefs  of  the  Court  of  Chancery  with 
which  wc  U*vc  nothing  to  do. 

*  ** 

•  All  that  we  determine  is  that  a  feparate  commiflion  may 

be  fued  out  againft  a  partner  fijf  who  is  a  bankrupt,  upon 
fhe  petition  of  a  joint  creditor ;  the  confequence  of  which 
.is,  that  a  verdict  muft  be  entered  up  for  the  defendant  ac- 
cording to  the  rule  (c)" 

{a)  It  was  only  ftatcd  in  the  petition  on  which  B.  HewHt  *  as  declared 
a  bankrupt,/*/.  472,  that  the  joint  debt  due  from  H,  HewettmA  his. 
partner  amounted  to  M  100/.  and  upwards." 

(b)  Bat  a  commiflion  of  bankrupt  cannot  be  fned  out  againft  two,  of 
three,  pjttuers :  Allen  v.  Dowu,  M.  *j  G*».  3.  2T.  R. 

fa)  Vid,  Ftx  V.  Banbury,  Co-wf>.  449. 
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*744- 

WlJL^IAM  BUJLLYTHQRPE  agpinft  ElU»  TuRN£R.  ^%%£** 

May  7th. 

RAdcdarati- 
EPLEVIN  for  taking  the  plaintiff's  goods  at  the  parifli  on  «  "Pk. 
of  Stint  Mary  le  Bow  in  the  ward  of  Cheap  in  London.      J °it  do^i 

fpecify   the 

The  defendant  prayed  judgment  of  the  declaration^  be*  place  where 
caufe  he  took  the  faid  goods  and  chattels  in  the  pariih  of  ***  ft0™1* 
Saint  Martin  Ludgate  without  in  the  ward  of  Farringdon  J£e£ ^ 
without  iti  London  in  a  certain  dwelling-houfe  there  called  defendant 
the  White  Swan,  without  this  that  he  took  them  at  the  do  not  de- 
parifli  of  Saint  Maryie  Bow  in  the  ward  of  Cheap :  and m™>  ^ 
this  he  is  ready  to  verify,  wherefore  he  prays  judgment  gf  {he*defca!a 
the  faid  declaration.     And  in  order  to  have  a  return  of  the  cured. 
goods,  he  avowed  taking  them  in  the  pariih  of  Saint  Mar—*  pl«  of 
tin  Ludgate  without  in  the  faid  ward  of  Farringdon  without,  fj*1  !.n  alio 
becaufe  the  plaintiff  before  the  time  when  &c.»  to  wit,  pl^  £  J^. 
for  three  quarters  of  a  year  ending  on  the  feaft  of  the  though  it 
Annunciation  &c  1739,  and  from  thence  continually  until  P*»y  j«*r 
the   time  when   &c,  enjoyed    a  certain  meffuage  &c'2£r£jf* 
fituate  in  the  Strand  &c.  under  a  demife  thereof  to  bim  _llfr"th7' 
made  by  the  defendant  at  the  yearly  rent  of  50/.  payable  plaintiff  in 
quarterly  &c,  and  12/.  10/.  for  one  quarter  ending  at hi*  replka- 
the  faid  feaft  of  the  Annunciaton  &c.  were  due,  whereof  JjJJJJ^  noc 
the  defendant  afterwards  and  before  the  faid  time  when  fome  maN 
&c.  on  the   26th  of  March    1739  received  56*.   parcel  ter  contain* 
thereof;  and  io/.  refidue  were  and  ftill  are  unpaid  &c^  in  die 
That  the  plaintiff  within  thirty  days  before  the  faid  time  gJJ  ?r  .^ 
when  &c.  to  wit  on  the  24th  of  March  1738  fraudulently  properly,  " 
and  clandedinely  conveyed  away  the  faid  goods  from  the  the  defen- 
faid  demifed  pxemifes  to  the  faid  dwelling- bo  ufe  in"  thc<jantmu* 
laid  parifli  of  Saint  Martin  Ludgate  $0  to  prevent  the  JIJJ,11^^ 
defendant  diftraining  the  fame  for  the  faid  rent \   and  be-  vio  the  de- 
caufe  the  faid  10/.  were  in  arrcar  and  unpaid  at  tbe  timefendant 
when  &c.  the  defendant  well  avows  taking  tbe  faid  goods  ?]£d^  JJ£ 
fo  fraudulently  and  clandedinely  conveyed  away  and  found  JU^/"^  ° 
in  the  faid  dwelling-houfe  in  tbe  pariih  of  Saint  Martin  avowed 
Ludgate  &c,  within  thirty  days  &c,  for  and  in  the  iiam.c  taking  the 
of  a  diUrefs  for  the  faid  rent  &c,  fu^in„thf 

T.     place  in 
xncqueftion, 
.  whither  they  had  been  frandnlentry-eonvcyed  within  thirty  daya  *c  from  the  de- 
mifed premifea,  as  a  diftrefs  for-  rent :  the  plaintiff  in  hit  plea  in  bar  travcried  the 
avowry,  and  took  no  notice  of  the  plea ;  ajid  it <wat  holden  ill  on  demurrer,  the  avowry 
being  in  the  nature  of  a  fuggeftion  to  entitle  the  patty  to  a  return  of  the  diftreft  and 
not  tnvcrlable. 
JUrne*  353-  and  Bull.  N.  P.  53-  's   C 


1744         The  plaintiff  in  his  replication  faid  that  the  defendant 
*-**v^J  ought  not  to  avow  &c,  becaufr  he  (the  plaintiff)  at  any 

TtfORp"  **me  ^axe  or  ^rrcc  ^c  ***<*  ^ca^  day  anc*  Wlt^in  thirty 
•zainft     days  &c.  did  not  fraudulently  and  clandeftineiy  convey 

Turner,  away  the  faid  goods  $c.  in  manner  and  form  as  the  defen- 
dant in  his  plea  all  edged ;  and  of  this  be  put  himfelf  upon 
the  country. 

To  this  the  defendant  demurred,  and  prayed  judgment 
and  a  return  of  the  goods,  together  with  his  damages  and 
cofts;  and  for  caufes  of  demurrer  faid  that  the  plaintiff 
had  concluded  his  faid  plea  by  putting  himfelf  upon  the 
country,  whereas  he  ought  to  have  concluded  it  by  praying 
that  the  matter  therein  contained  might  be  inquired  of  by  the 
country ;  and  alfo  for  that  the  faid  plea  was  uncertain,  and 
put  a  matter  in  iffue  which  was  not  i  flu  able  Sec. 

This  cafe  was  argued  at  three  different  times,  May  13th 
1740;  May  20th  1742;  and  June  13th  1743;  and  oa 
this  day  the  opinion  of  the  Court  was  delivered,  as  foU 
lows,  by 

WilUs  Lord  Chief  Juftice.  "  Objeaions  in  thU  cafe 
have  been  taken  to  .the  declaration,  the  plea,  and  the  rc«< 
plication  ^ 

1  ft,  The  declaration  is  certainly  not  good  becaufc  it 
does  not  fet  forth  the  place  in,  which  the  goods  were  taken, 
which  it  ought  to  have  done,  that  the  defendant  might 
know  with  certainty  to  what  he  is  tQ  anfwer  \  and  there- 
fore if  the  defendant  had  demurred,  judgment  in  chief 
muft  have  been  given  again  ft  the  plaintiff  and  a  return  of 
the  goods  awarded  \  as  was  holden  in  the  cafe  of  Ward  v^ 
Savife,  Cro.  Eiiz.  896,  and  Moore  67 & ;  in  the  cafe  of 
Reads,  ffawke,  Hob.  16;  and  in  an  old  cafe  there  cited 
35  Hen.  d.  fo.  40.  But  it  is  faid  there,  and  to  be  Aire 
the  law  is,  that  if  the  defendant  plead  over,  this  defe&  is 
tared  (a).  This  obje&ion  therefore  will  not  hold  in  the 
prefent  cafe,  becaufe  the  defendant  ha*  not  demurred, 
but  pleaded  over. 

(•)  So  anydefed,  anting  from  the  uncertainty  of  the  goods  mentioned 
tn  the  declaration,  is  cured  by  the  defendant's  avowing.  Bern  ▼.  Matlsirt, 
C*f.  temp,  Hardvo.  1 19  ;  %  Str.  1015 ;  and  BulL  N.  P.  J  3  ;  and  Kempfim 
*.  J/eJfem,  T.  l  G.  1.  B.  R.  6  Bac.  Mr.  71.  06L  ed.  cited  and  relied  on 
by  Lord  Har+wtcke\  Ref>.  temp.  Hartfw.  121,  in  which  a  contrary  deciuon. 
of  More  v.  Clyt[am9  AIL  3*,  and  nVy.  71,  was  overruled. 
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adly,  The  pica  of  the  defendant  is  certainly  good,  and     1744; 
the  replication  of  the  plaintiff  undoubtedly  bad ;  becaufe  y^rvsj 
he  has  faid  nothing  to  the  plea,  but  has  traverfed  the    Bcllt- 
avowry  which  is  not  t^averfablc,  but  is  only  in  the  nature   ™o*r» 
of  a  fuggeftion  in  order  to  have  a  return  of  the  goods.        t«£h*L 

i 

That  this  was  a  bad  traverfe  was  agreed  in  the  cafe  of 
Halt  t.  Forty  Sa/i  93,  and  Cartb  139$  in  an  anonymous  ' 
cafe  Soli.  94;  and  in  another  anonymous  cafe  1  Ventr. 
127,  and  in  many  other  books,  and  was  not  denied  by  the 
counfel  for  the  plaintiff;  and  therefore  judgment  muft  be  " 
for  ihe  defendant  for  the  defe£t  in  the  plaintiff's  re* 
plication. 

But  the  only  queftion  is,  what  judgment  the  plaintifi" 
Unentitled  to.  The  defendant  infift*  that  he  is  entitled  to  a 
judgment  in  chief.  The  plaintiff  fays  that  at  mod  he  is 
only  entitled  to  a  judgment  in  abatement,  but  infills  that 
the  fuit  is  discontinued  by  the  defendant's  demurring  to 
the  plaintiff's  replication,  and  that  therefore  the  Court 
can  only  give  judgment  that  the  fuit  be  difepminucd. 

To  {hew  that  at  mod  there  can  only  be  a  judgment  in 
abatement,  the  plaintiff  infifted  on  two  things  i 

1  ft,  That  the  defendant's  plea  is  only  a  plea  in  abate- 
ment. 

2dly,  That  if  it  were  a  plea  in  bar,  yet  that  it  is  only 
pleaded  in  abatement  \  and  as  a  man  may  pray  a  left 
judgment  than  he  is  entitled  to,  the  Court  can  only  give 
fuch  judgment  as  is  prayed,  the  Court  in  this  cale  can. 
only  give  judgment  in  abatement.  To  fliew  that  a  matter 
in  bar  may  be  pleaded  either  in  bar  or  abatement,  was 
cited  the  cafe  of  Stubbins  v.  Bird,  2  Mod.  63,  64.  and 
fever  al  other  cafes*  and  this  point  was  not  controverted 
by  the  counfel  on  the  other  fide.  But  it  was  infifted  by 
them  tbat  this  is  a  plea  in  bar,  and  that  it  is  pleaded  in 
bar  and  not  in  abatement. 

And  we  are  all  of  that  opinion. 

Firft,  We  are  of  opinion  that  the  plea  of  cepit  in  alio 
loco  is  a  pica  in  bar,  for  the  following  reafons  *, 

is, 
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r  744.        1  ft,  Becaufe  the  place  (a)  in  replevin  is  of  the  efleiice  o( 
********•>  the  alt  ion,  otherwife  a  defendant  in  replevin  could  not 

T*9fti>V  *trtiUT  *°r  wan*  °*  a  ccrrain  P,acc  «n  *e  declaration, 
^„iw/?  which,  as  I  have  (hewn  before,  be  certainly  may ;  nor 
Tu&MCft*  can  he  avow  in  any  other  place,  without  denying  the 
place  bid  in  the  declaration.  And  it  is  for  this  reafon 
that,  though  a  plaintiff  ixlay  DTiftg  a  ne*r  replevin  for  tak- 
ing in  another  place,  he  cannot  bring  one  for  taking  in 
the  fame  place ;  and  fo,  if  he  be  nonfuit  in  replevin,  and 
afterwards  bring  a  writ  of  fecond  deliverance,  he  cannot 
declare  in  a  different  place  or  vill  from  what  he  laid  in  his 
firft  declaration  :  and  fo  it  is  holden  in  Bro.  Abr.  "  Second 
Deliverance  "  pi.  5. 

2dly,  It  has  been  holden  that  in  a  plea  in  abatement 
you  cannot  objeft  to  any  defeft  in  the  declaration j  and  fo 
is  the  cafe  of  Haftrop  v.  Haftings%  Salk.  212. 

3dly,  Upon  enquiring  of  the  officers  both  in  this  Court 
and  in  the  King's  Bench,  an  affidavit  is  never  made  of 
the  truth  of  this  plea,  as  is  required  in  pleas  in  abatement 
by  the  flat.  4  5c  5  Anne  c.  16.  Nor  are  defendants  ob- 
liged to  pur  in  fuch  pleas  within  the  firft  four  days  of  the 
term,  as  pleas  in  abatement  muft  be  put  in  by  the  courfe 
of  the  Court. 

4thly,  It  appears  by  the  manner  of  pleading  thefe  pleas, 
and  the  judgment  given  upon  them,  that  they  have  always 
been  confidered  as  pleas  in  bar.     So  it  appears  by  Bro* 
Abr.  "  Replication  "  pi.  I.  Raft.  Entr.  55$,  pL  4,  5,  and 
6;  556,  pi.  7;  Thompf.  Entr.  274,//.  11;  Cliffs  Entr. 
644;  and  in  many  other  books  which  it  would  be  too 
tedious  to  mention  ;  in  all  of  which  the  prayer  is  that  the 
declaration  may  be  quafhed.      There   are  indeed  three 
entries  in  Raft.  554,  which  are  different.     The  firft  prays 
judgment  of  the  writ  and  declaration ;  the  two  other  judg- 
ment of  the  writ,  and  that  the  writ  may  be  quafhed.     But 
thefe  prove  nothing,  becaufe  a*   I  have  already  (hewn  a 
plea  in  bar  may  be  pleaded  m  abatement.     But  the  others 
prove  very  flrougly  that  it  is  a  plea  in  bar,   becaufe  a  plea 
in  abatement  cannot  be  pleaded  in  bar.     It  was  indeed  faid 
that  this  prayer  of  a  judgment,  that  the  declaration  might 
be  quafhed,  was  not  a  prayer  of  a  judgment  in  chief,  but 
only  of  a  judgment  in  abatement ;  and  the  cafe  of  Croffe 
v.  Bilfotiy  as  reported  in  6  Mod.  103,  and  Foofs  cafe  in  ' 
»  Salt. 

+*  («)  Vid*  Wmltm  v:&rfopt  %  Wif  354. 
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Sali.  93,  and  Carth.  139,  feem  to  countenance  this  opi-    1744. 
nion.    But  it  is  contrary  to  all  the  other  cafes  and  a  mul- 


titude of  precedents,   which  I  (hall  mention  by  and'  by    Bu"T- 


THORfK 


when  I  come  to  that  point.  ^ 

Laftly,  this  cannot  be  a  plea  in  abatement,  becaufe  Tu*nm. 
whoever  pleads  a  plea  in  abatement  muft  {hew  that  the 
plaintiff  can  have  a  better  writ:  whereas  he  can  have  no 
better  writ  in  the  prefent  cafe;  for  it  is  in  the  ufual  form, 
as  appears  by  the  Regifter  fo.  8 1  ,  and  GlanviUe  de  Ugibus> 
/.  12.  c*  12. 

As  to  the  fecond  point,  that  this  though  a  plea  in  bar  is 
pleaded  only  in  abatement  (a)  in  the  prefent  cafe,  be- 
caufe it  begins  with  praying  judgment  of  the  declaration, 
and  concludes  in  the  fame  manner.  There  are  (as  I  have 
already  faid)  but  two  cafes  that  feem  to  favor  this  opinion, 
but  there  is  a  multitude  of  precedents  which  are  otherwifc 
in  cafes  of  demurrers  to  the  declaration,  where  the  judg- 
ment muft  be  in  chief  ,  for  there  cannot  be  a  demurrer  in 
abatement,  as  was  holden  in  the  cafe  of  Dominique  v. 
Davenant,  Salk.  220.  (b).  I  (hall  only  mention  fome 
few  of  thefe  precedents.  Co.  Entr.  3.  b ;  122.  a  ;  Coryton 
y.  LittUbye;  t  Sound.  114;  Ben/on  v.  Welby,  ib.  150; 
Wood  v.  Longuevilly  ib.  278 ,  Sacbeverell  v.  Froggatt,  ib. 
361 ;  Pinkney  v.  The  Inhabitants  of  the  Ea/i  Hundred  of 
the  County  of  Rutland,  ib.  3  74  .*  and  as  Saunders  was  fo  very 
learned  a  man  and  fo  well  {killed  in  pleading,  I  think  I 
need  not  mention  any  other  authorities  after  him.  But 
the  fame  point  was  folemnly  determined  in  the  cafe  of 
John/on  v.  Altham  both  in  this  Court  and  the  Court  of 
King's  Bench  which  came  before  that  Court,  upon  a  writ 
of  error,  and  was  there  determined  M.  1 2  An.  fc.J 

Tbere 


fa)  If  matter,  that  ought  to  be  pleaded  itj  abatement,  be  pleaded  ift 
bar,  it  is  bad.  White  v.  Wdlu>  %  IVilf.  87- 

(b)  Vid.  Raymer  ▼.  Politer,  E.  1 6  G.  %.  C.  B.  fup.  4IO. 

(cj  Thii  cafe  is  not  clearly  reported  in  to  Mod  19a,  alo,  though  it 
fcppears  there  that  the  judgment  of  the  Court  of  Common  Pleas  waa 
affirmed  on  error. — It  was  an  action  againft  an  attorney  in  the  Court  of 
Common  Pleas,  who  pleaded  that  there  was  no  bill;  and  he  prayed 
M  judgment  of  the  declaration  aforefaid  and  that  the  faid  declaration 
(hould  be  quaflied."  The  Court*  of  Common  Pleas  gave  final  jm^mtnt 
againft  the  defendant;  and  upon  a  writ  of  error  brought  in  the  King** 
Bench,  the  qucitioo  was  whether  fuch  plea  with  the  conclude*  were  in 
bar  or  in  abatement  only,  and  fo  whether  the  judgment  below  fhouro 
have  been  final,  or  only  qitod  qefpendeat  oufter.  MS.  colL  WiUu  Chiaf 
Juttice. 
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1 744.       There  remains  now  but  one  point  to  be  confidered,  whe- 
*— .^w  tber  this  be  a  difcountenance  or  not  5   and  the  reafons  for 
BoLtt-    it  Were  two  1 

ToRNit.  ift»  That  the  defendant  by  bis  demurrer  prays  a  judg- 
ment in  chief,  whereas  by  his  plea  he  has  only  prayed  a 
judgment  in  abatement;  and  if  this  were  fo,  probably  the 
plaintiff  would  be  in  the  right.  But,  as  I  hate  already 
(hewn  that  this  pies  is  pleaded  in  bar,  and  (hat  the  defend- 
ant  has  there  prayed  judgment  in  chief,  there  is  an  end  of 
this  part  of  the  obje&ion. 

idly,  But  the  principal  reafon  was,  that  as  the  plaintiff 
in  his  replication  has  given  no  anfwer  to  the  plea,  the  de- 
fendant fliould  have  taken  judgment  on  nil  dicit,  and  that 
by  demurring  to  a  void  replication  he  has  discontinued  the 
adion.  And  of  this  opinion  Lord  Chief  Juftice  Hdlt 
feettied  to  be  in  the  cafe  of  Hale  v.  Foot\  but  the  other 
three  Judges  held  the  contrary,  and  Holt*  opinion  feems 
to  have  been  founded  on  Htrfokenderf*  cafe,  4  Co.  6?.t 
which  is  certainly  not  law.  That  was  an  a£bton  of  trefpafs 
for  entering  the  plaintiff's  clofe,  and  committing  feveral 
trefpaffes,  and  the  defendant  in  his  ptea.omitted  giving  an 
anfwer  to  one  of  them,  to  which  the  plaintiff  demurred, 
and  it  was  holden  to  be  a  discontinuance.  But  in  the  cafe 
of  Hughes  v.  Philips ,  Telv.  38.  which  was  determined 
both  in  the  Common  Pleas  and  on  a  writ  of  error  in  the 
King's  Bench,  it  was  holden  that  where  a  defendant  puts 
in  a  plea,  though  a  defective  one,  the  plaintiff  may  demur 
to  it  without  discontinuing  his  fuit,  and  is  not  obliged  to 
enter  up  judgment  on  nil  dicit.  The  feme  was  alfo  deter- 
mined in  the  cafe  of  Sir  J.  Thornel  v.  Lafeh,  Cro.  Jae. 
27  *,  which  being  a  cafe  almoft  dire&ly  contrary  to  Herla- 
kenden'%  cafe,  I  will  (hortly  (late  it.  It  was  an  a&ion  of 
trefpafs  for  entering  the  plaintiff's  clofe,  and  committing 
feveral  trefpaffes  there  with  horfes  cows  and  oxen,  the  de- 
fendant juftified  putting  in  two  horfes  under  a  right  of 
common,  but  laid  nothing  as  to  the  oxen  and  cows;  the 
plaintiff  demurred,  and  judgment  was  given  for  him. 

And  as  thefe  cafes  are  both  fubfequent  to/&r&ir»//<r/r'scafe, 
and  thcrci ore  of  greater  authority ,  fo  the  f  eafon  of  the  cafe  is 

plainly 


Rett.*.. 

moRvt 
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plainly  with  thefe  fobfequent  refoltitionsj  for  it  is  abfurd  to    1*44. 
fay,  that  the  defendant  cah  difcontinue  the  plaintiff's  adion 
by  putting  ill  a  defedive  plea.    If  the  plaintiff  indeed  in  his 
replication  omit  to  reply  to  part  of  the  defendant's  plea,  he 
may  difcontinue  his  own  fuit.     But  it  is  abfurd  to  fay  that     agmJJ/l 
the  defendant  can  do  it,  and  yet  according  to  this  do&rinc,  Taama, 
how  can  the  plaintiff  avoid  it  if  the  defendant  put  in  a  de+ 
Fedive  plea?  If  he  demur,  it  is  faid  he  difcontinues  his  owii 
fuit,    for  he  ought  to  have  entered  up  judgment  by  nil 
dicit,  donfldering  it  as  no  plea  at  all :  but  this,  I  think,  is  a 
pradice  that  ought  not  to  be  encouraged ;  for  it  is  dying 
thaf  the  pbifttiff  may  judge  for  hitpfelf,  without  fnbmitting 
his  cafe  to  the  judgment  of  the  Court.     If  indeed  then 
were  no  plea  at  all,  the  plaintiff  might  enter  up  fuch  judg-     ' 
mem  :  but  if  there  be  in  fa£t  a  plea,  though  a  defefiive  6ne, 
I  think  that  in  all  cafes  he  ought  to"  pray  the  opinion  of  thb 
Court,  which  he  can  do  no  other  wife  than  by  demurring, 
and  not  to  judge  for  himftlf  (a). . 

Upon  the  whole  we  are  of  opinion  that  the  defendant  in 
the  prefent  cafe  is  entitled  to  one  of  the  two  following  judg- 
ments ;  either  that  .the  declaration  (hall  be  qnafhed,  and  that 
the  defendant  (hall  go  without  day,  and  that  he  (hall  have  a 
return  of  the  good*,  and  &lfo  that  he  (hall  recover  his  cortsj 
^or  in  this  form,  that  the  plaintiff  take  nothing  by  his  writ, 
and  that  the  defendant  may  go  without  day,  and  that  he 
may  have  a  return,  &c.  and  cofts,  as  before.  The  fit  (I  of 
thefe  judgments  is  warranted  by  a  precedent  in  1  Town/end's 
Book  of  judgments,  fo.  274  j  and  the  other  by  feveral  prece- 
dents in  Coke's  Etitries. 

■  f..  "  Hut  my  Brother  Draper  dtfiring  time  to  consider 
in  what  manner  he  fliould  enter  up  his  judgment,  we  gavft 
him  what  time  he  pleafed,  only  direding  him  to  acquaint 
the  Court  before  he  entered  up  his  judgment  in  what  manner 
he  intended  to  enter  it  up.     And 

Draper  Serjt,  after  a  long  confideration  moved  the  Court 
{November  8th  1744)  to  enter  up  judgment  for  the  defen- 
dant, after  feveral  continuances,  in  the  following  manner; 

'  («)  fee  Ctppim  qoi  tam  v.  Carter,  i  D.&  E  461 ;  ;ta4  TWhgn  ▼.  Smit^ 
<  D.  &E.  i<«. 

1  i  «  it 
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w  It  Teems  to  the  juftices  that  the  plea  of  the  plaiotiflT 
above  in  reply  pleaded  is  not  good,  therefore  it  is  confidered 
that  the  plaintiff  takes  nothing  by  rVts  wrk,  but  that  he  be 
in  mercy  for  his  falfe  claim  thereof  and  that  the  defendant 
go  thereof  without  day,  and  that  he  have  a  return  of  the 
goods  and  chattels,  and  in  what  manner  &c  let  the&eiiff 
make  known  here;  and  hereupon  fhe  faid  defendant  accord* 
ing  to  the  form  of  the  ftatute  &c  alfo  prays  a  wrk  of  our 
Lord  the  King  to  inquire  of  damages  fee;  and  it  is  granted 
to  him  returnable  here  at  the  fame  time  &c;"  wfcich  judg- 
ment, he  faid,  was  agreeable  to  the  precedents  in  2  Tewufi 
Judgments  (*),  title  "  Replevin,  and  Co.  Entr.  589. «;  591. 
*V  595-  *l  wd  S96t '• 

And  it  was  ordered   by  the  Court  that  the  jodgme«t 
fcould  be  fo  entered  up* 

W  F.  to* 


£.  r 7  G.  s. 
Monday, 
May  7th. 


Atkin»OaT  againfi  Set  tree* 
(E.  16  G10.  s.    &ol.  86*1  } 


If  A.beil-  nPHlS  was  a  fpecial  aSion'on  the  cafe.  The  firft  count 
le?d7barB  ftated  that  on  lhe  IIth  of  December  in  the  16th  year 

for  a  debt,  &c  at  WeRminfler  and  whhin  the  jurifdiftion  of  the  court  of 
a  promifc'  our  Lord  the  King  of  his  palace  of  Weflminfter  the  plaintiff^ 
SeCidbt,lt7'n  0T^ i0  Procure  l^e  Payment  of  the  Aim  of  7/.  18/,  which 
claimed  bv  Catherine  Grimaldi  then  owed  him,  by  a  certain  writ  dated 
B.,  in  confi-the  ioth  of  December  in  the  fame  year  duty  iffued  out  of  tie 
Be?rc°iea!  Court  of  Record  of  our  faid  Lord  the  King  of  his  palace  of 
ing  a.  out  Wejtminfter  at  the  plaintiffs  requeft,  and  dire&ed  to  the 
of  enftody,  bearers  of  the  virge  of  the  houfehold  &d,  officers  and  tm~ 
if  !t°be  U  n'fters  of  *he  faid  court,  commanding  them  to  take  the  faid 
ftatcd  in  a  Catherine  by  her  body  if  (he  fliould  be  found  within  the  ju- 
a«!nftc°n  "f<,i^on  °f  tha^  court,  and  have  her  at  the  then  next  court 
on  fuch  a  to  be  holden  on  Friday  the  1 7th  of  December  then  next  to 
P~m'fe/  anfwer  &c,  and  procured  the  faid  Catherine  to  be  arretted 
onitr to  ob-&c  an<J  t0  **  ^ere  *ept  an<*  Stained  in  prifon  8rc;  that 
tain  pay-    afterwards  on  the  faid  nth  of  December  in  confideiftiM 

«nent  of  the    *    • 

debt  from  Af,  procured  A.  to  be  arretted  by  virtoe  of  a  certain  writ  Arc  dofy  iffmd  #*t  oC 

fuch  a  court,  it  will  be  intended  after  vcrdid  that  the  ancft  wai  legal. 

that 
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that  the  plafntiff  at  thtfrcqueft  of  the  defendant  undertook    Tn.. 
to  releafe  and  difcharge  the  faid  Catherine  from  her  faid  im- .      ^  ^ 
prifonment  the  defendant   prom i fed  to  pay  the  plaintiff  7/.  ATcrww* 
♦18/.  and  alfo  the  cofts  amd  charges  by  the  plaintiff  expended    <t*W 
in  that  fuit,  with  an  averment  that  thofe  cofts  amounted  to 
15/.  4^.,  and  that  the  plafntiff  at  the  defendant's  requeft  dif- 
charged  the   faid    Catherine  rfrom   her  faid    imprifonmenn 
There  was  a  fecond  count  in  the  declaration,  which,  though 
it  varied  from   the  fir  ft  in  feveral  particulars,  was  equally 
open  to  the  obp&ion  afterwards  made  to  the  firft.     There 
was  alfo  a  third  count  for  money  had  and  received. 

The  defendant  pleaded  the  general  ifllie,  and  at  the  trial 
the  plaintiff  obtained  a  verdift  00  all  the  counts,  with  &/• 
13/.  \d.  damages. 

A  motion  was  made  in  Michaelmas  term  1 743  in  arreft  of 
judgment,  which  was  oppofed  this  day  by  Prime  King's 
Serjr.  and  Wynne  Serjf.  and  fupported  by  Skinner  King's 
Serjt.  and  Draper  Serju  9 ad  at  a  fubftquentTmc  t 

The  rule  was  difcharged(tf),     . 

I i  2  Norman 


(«)  The  grounds  of  the  judgment 
do  not  appear  in  Lord  Chief  Juftice 
Willcts  books :  but  the  following  ac- 
count %  taken  from  Mr.  J.  Abncy\ 
MS.  u  Skinner  and  Draper  Serjeant* 
t  moved  in  arreft  of  judgment  Firft,  It 
c*o«3  not  appear  th.tt  any  plaint  wat  le- 
vied, and  without  that  a  capias  ought 
not  to  iflue.  idly,  It  doe*  not  appear 
that  the  caufe  of  ad  ion  in  the  court  be- 
low a roie  wftnin  the  jurifdi&ion,  and 
then  (he  arreft  wa*  illegal,  and  there 
was  no  good  confederation  to  fupport 
the  promife.  i  Rel.  Abr  809  ;  1  Med. 
30,  197;  3  Lev.  «3  ;  1  Sannd.  74;  X 
Ld  Raym.  1310.  This  is  a  void  ar- 
ret, and  therefore  the  difcharge  is  no 
consideration.     Gedb.  358. 

Prime  and  Wynne  Serjts  ,  for  the 
plaintiffs,  inufted  that  to  fupport  this 
action  in  the  fuperior  court  it  was  im- 
material whether  or  not  there  were  a 
caufe  of  action  in  the  inferior  court,  or 
whether  or  not  the  court  below  had  a 


jorifdiction.  The  declaration  fett  out 
the  writ  duty  UTucd,  commanding  the 
bearer  of  the  \  irge  to  arreft  the  par* 
ty,  if  found  within  the  juril'ditf  ion, 
Jnd  there  to  detain  her,  SaU.  ioi,  a. 
And  the  cafe  of  Peacexk  v.  Rill  \a  1 
Sannd  74.  relate*  only  to  cafes  deter- 
mined in  the  inferior  court  and  brought 
up  by  error.  The  cafe  of  Randal  v. 
Harvey  is  better  reported  in  Palm  994. 
than  in  Godb.  358.  If  the  plaintiff '• 
content  were  neceffary  to  releafe  Gri- 
meUi%  and  the  officer  could  not  dif- 
charge her  without,  then  there  is  a 
good  confident  ion  to  fupport  the  pro* 
mife.  They  argued  that  it  was  uot  «c- 
ctftary  that  the  arreft  and  detainer 
fhould  be  legal  in  order  to  rmkea  good 
confideration;  and  for  that  rmrpofe 
they  cited  1  Rol  Abr.  It.  pi.  \%\  I 
Rel.  Abr.  19.  pi.  6  ;  Heb.  116  ;  Sir 
T.  Rayn.  204  ;  I  Rd.  Abr.  27.  pi. 
47.  Sty.  249.  Befidea  this  is  after  a 
**r4_}»  *  having  teen  proved  to  the 
fatisfafcion 


f.t8G.t. 

(Tedneiaay, 
fov.   14th. 
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Norman  againff  Beamont. 


*T*HE  caufe  was  tried  at  the  laft  Suffolk  afltzes,  and  one 


Verdict  fet  ««. 

iafc  one  of  ^  Richard  Shepherd  was  fworn  upon  the  jury  who  gave 
>e  jurymen  a  verdid  for  the  Plaintiff,  damages  j/.  It  was  an  a&ion  of 
^U>onr*"  trcfpafs  quarc  claufum  fregit ;  and  the  judge  certified  that  the 
ic  nifi  print  trefpafs  was  voluntary  and  malicious,  which  (hewed  plainly 
Vff^j  that  he  was  not  difatisfied  (a)  with  the  verdifit  But  upon  an 
be  name  of  affidavit  of  Shepherd  bimfelf  that  he  was  not  returned  upon 
perfoa  the  nifi  prius  panel,  *nd  that  he  anfwered  to  the  name  of 
Richard  Getter  a  perfoa  returned  on  the  panel,  we  had  made  a 


ho 


a  met  453. 
.  C. 


fathfaettoo  of  Mr.  J.  Ahwy%  who  tried 
the  caufc,  that  the  irreft  and  promifc 
were  within  the  jorif&tion  of  the  Pa- 
lace Court,  i  ©W  30.  If  t  judgment 
be  irregular  or  erroneous,  to  forbea  r  to 
raewtttxccutioa  it  a  goodconfideration 
to 'rapport  aa  affampfit,  1  B»l.  Rep 
49$*  Teh.  t$\  1  Vnir  tao;  %  Ltv.  3; 
1  Lev.  %V\  1  W.  39H  Sir  T.  Bsym. 
111;  f$pi.  183;  1  Si  J.  89;  1  Sauai. 
a  apt  aod  x  Li.  Kaym.  79$. 

Tbt  Cmtrt  inclined  to  think  that  if, 
the  party  were  under  an  illegal  arreft  or 
tapvttbnmtnt  the  promifc  wai  not  good 
Ji 1 ):  bat  the  qaeftton  wa*  whether  it 
this  wat  after  a  verdict  it  did  not  now 
foAkitQtly  appear  that  Jthe  writ  duly  if. 
fued  below  (a),  and  confeqaently  that 


toe  fait  trafe  within  the  jarifdietion  t 
and  that  this  cafe  area  fly  differed  from 
writs  of  error  on  judgment!  in  the  in* 
ferior  court  where  nothing  Qui!  be  in- 
tended. Bat  they  ordered  it  to  be  fpo- 
ken  to  again;  and  afterwards  the  plain- 
tiff had  judgment,"  M.  S.  Abmy  I. 

(«)  Bat  it  hat  face  been  holdcn  that 
if  it  appear  on  the  trial  that  the  tret» 
pafc  wat  commuted  after  notice,  and 
the  jury  give  left  than  40/.  damages, 
the  Judge  is  boand  under  the  ftatate  8 
or  9  fT.  j.  €  1 1./  4.  lo  ceitify  that 
the  trefpan  was  wilful  and  maliobat, 
in  order  to  entitle  the  pbintiff  %  hit 
full  coih.  Swhntrfn  v.  Jarvii%  £  aa. 
G»  3.  C  B  ;  and  Rtymld  v.  Kdwmris, 


(j)  So  a  promifc  to  pay,  in  confidetalioo  of  forbearing  to  fue  00 *a  void  fecu- 
rity,  is  void,  Lltyi  v  Ltty  Sir  94;  and  fo  is  a  promifc  to  revive  a  feenrity  which 
is  void  in  it*t  creation,  Ctckjbttt  v.  BemmttU  iD.&  R.  763  —See  alfb  TtUey  v. 
Wi*dh*my  Crt.  Eii*.  106.  Bat  ia  Bnil  v.  SttworJ,  1  fPilf  axe,,  in  an  action 
for  an  efc»pe  on  mefne  procefs  oat  of  an  inferior  court  againft  the  bailiff,  it  wat 
boloen  that  the  defendant  could  not  take  advantage  of  -any  error  in  the  procefi 
below,  of  which  the  defendant  below  might  have  availed  himfclf.  And  n  Btmtley 
v.  Dnttlly  and  another,  I  D.&  E.  117-,  in  an  action  00  the  cafe  for  refcoing 
a  debtor  taking  opon  mefne  procefs  foed  oat  of  the  Palace  Court,  it  wat  decided 
that  it  was  not  a  fuffictent  ground  to  arreft  the  judgment,  that  it  was  not  alleged 
that  the  caufe  of  action  in  the  inferior  court  arofe  within  the  jurifdietion,  or 
that  it  was  not  alleged  that  the  party  below  did  not  appear  at  the  return  of  the 
writs-See  however  1  ML  Abr.  809  (P).  pi'  3*  ■■**  ****    >97- 

(a)  It  wat  exprclajs/  llatcd  injfthe  declaration  that  the  writ  JmJj  ijmtd  Gfr. 


rule 
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rule  nifi  (a)  for  8  new  trial,  and  a  rule  againft  Shepherd  to  1 744 
Ifliew  caufe  why  an  attachment  (b)  (hould  not  go  againft  him, v— v— 
as  he  knew  that  he  was  not  returned  and  yet  fuflered  himfelf  j|01MI] 
to  be  fworn  on  the  jury,  and  as  it  looked  like  a  tiick  iq,  him  H«nft 
in  order  to  fet  afide  this  verdid  if  it  (hould  be  given  againft  Biamoi 
•  his  friend. 

And  now  Prime  Serjt.  (hewed  caufe  againft  the  rule ;  and 
Leeds  Serjt.  (hewed  caufe  for  Shepherd. 
Prime  Serjt.  infilled  that  the  Court  could  take  1*0  notice  of 
any  thing  but  what  appeared  on  the  record ;  ancl  that  as  all 
appeared  to  be  right  on  the  record,  the  Court  could  not  take 
notice  of  any  thing  that  appeared  in  the  affidavits.     And  bo 
cited  a  cafe  of  Batman  v.  Crowle  in  B.  R.9  where  the  defen- 
dant paid  24/.  10/.  in  court,  upon  which  a  rule  was  obtained 
according  to  the  courfe  of  that  court  that  it  (hou|d  be  (truck 
out  of  the  declaration,  but  it  feeiro  u  is  never  (truck  out ;  but 
the  rule  is  produced  at  the  trial,  and  then  if  the  jury  do  not 
give  more  damages  for  the  plaintiff  than  the  money  which  is 
paid  in,  the  verdid  is  always  given  for  the  defendant:  but  if 
the  jury  are  of  opinion  to  find  more,  they  only  give  a  verdid 
for  the  overplus.     But  in  that  care  though  the  plaintiff  had 
taken  the  money  out  of  court,  yet  the  rule  not  being  produced 
at  the  trial  the  jury  gave  a  verdid  for  the  plaintiff  for  z+I. 
ly.  6d.  in  which  the  24/.  10/.  was  agreed  to  be  included: 
but  Prime  faid  that  upon  a  motion  id  #.  /?.  for  the  defendant 
either  that  the  plaintiff  (hould  rtfuqd  the  24A  10/.  or  that 
the?  verdid  might  be  amended,  the  Court  faid  the)  could  not 
go  out  of  the  record,  and  therefore  gpve  the  defendant  no 
relief.   He  infilled  likewife  that  this  objedion  was  only  matter 
x  of  challenge  and  could  not  be  taken  advantage  of  after  the 
verdid)  and  alfo  that  this  was  cured  by  the  ftatote  3a  Hen* 
8.  r.  30./  1.  (r).     And  as  it  appeared  that  this  was  not  a 
.verdid  againft  evidence,  bur  plainly  to  the  fatisfadioa  of  the 
*  Judge,  he  hoped  'that  the  Court  would  not'  (train  a  point  to 
fet  afide  this  verdid. 

(s)  On  fPtJitfUf,  QMrr  14th,  in  indifferent  men,  io  say  oC  the  Ring'i 

the  fame  term.  court*  of  record,  then  the  juftic*  or 

(#)  In  the  cafe  of  W*9  ▼■  Brains,  jufticet  by  whom  jadgmeni  thereof 

Cr:  Elm.  779  feve  ml  of  the  j  ury  were  ought  to  be  gi  «eo  fall  proceed  and  give 

Coed  and  irapriJboed  for  mifcondnct.  judgment  in  the  fame,"  notwitbJfoaoV 

(c)  Which  enacts  that  "  if  any  iimc  lag  any  uifpl«adis%  <*c. 
he  tiicd  bj  the  oath  of  twelve  or  mora 

Leeds 


486  KllCHAftLMAS  TEfcM,  ifi  Geo.  II.     C.  >. 

I 744.        Leeds  Scrjt.  read  a  fecond  affidavit  of  Sneptenfst  in  whicji 

*,— v-^^he  fwore  that  he  was  a  young  man  and  was  never  on  a  jury 

before;  that  he  was  returned  as  a  juryman  at  that  affixes  on  the 

Norma*  crawo  fij^  an(j  nor  knowing  the  difference  was  fworn  in  this 

Biiiio»T.  aH>  prius  caufe  ;  and  tjiat  by  reafon  of  a  great  noife  in  the 

court  he  thought  he  was  the  perfon  who  was  called;  and  being 

called' again  in  another  caufe  the  miftake  was  difcovered ; 

and  lie  cleared  himfelf  from  any  imputation  of  having  done 

what  he  did  by  defign;  fo  the  rule  was  difcharged  as  againft 

him. 

Booth  Serjt.  for  the  rule  infifted  that  the  ftatute  32  Hen.  8. 
did  not  at  all  afied  this  cafe ;  and  relied  very  much  on  the 
ftatute  3  Geo.  2.  r.  25.  (a),  which  fays  that  twelve  of  thofe 
who  are  returned  fhall  be  fworn,  and  that  they  (hall  try  the 
caufe.  And  he  cited  the  cafe  of  Fines  v.  Nortt,  Sir  tVm.  Jon* 
362.  Mich.  8  Car.  y.  where  upon  error  from  a  judgment  in 
B.  C:,  the  error  afligned  was  that  but  23  were  returned  on 
the  venire,  and  the  habeas  corpora  was  awarded  againft  thofe 
23  and  one  Lambert,  and  eleven  and  Lambert  were  fworn  and 
found  for  the  plaintiff;  and  the  whole  Court  held  that  this 
was  ill  and  not  helped  by  any  ftatute,  btcaufe  one  was  fworn 
who  was  not  returned  by  the  fheriff,  and  they  reverfed  the 
judgment.  - 

We  were  ail  of  opinion  that  the  ftatute  32  Hen.  8.  did  not 

fextend  to  the  prefent  cafe,  nor  to  any  miftakes  in  the  jury 

procefs ;  for  it  it  did,  there  had  been  no  occafion  for  making 

%    the  ftatote  21.  Jot.  i.e.  13.  {bj\  the  words  of  which  ftatute 

likewtfe 

(a)  The  eighth Te£ ton  dheeH  fherift  h  He  pantl,  tod  they  being  fworn,  (hall 

cVc  to  annex  to  the  ventire  facial  a  |>a-  be  the  jury  to  try  the  ft  id  Aofe,"  fire, 

net  of  not  lefs  than  48  or  more  than  jx  (b)  The  fecond  fc&ion  of  that  ftatute 

jvirort,  containing  their  rhriftian  and  ena &s  that  no  judgment  fhal  1  be  flayed 

ferMtnet,  additions  a  nti  place*  of  abode  or  reverfed  4*'by  reafon  that  the  venire 

Sec.   1  ben  the  1  ith  fc&ion  enacls  that  facias,  habeaa  corpora,  or  diftringat,  is 

the  name  of  each  of  thofe  perfoni  (hall  awarded  16  a  wrong  officer  upon  any 

be  written  on  a  diftincl  piece  of  piper  iof efficient  fuggeftion ;  or  by  reafon  the 

snd  pat  rnro  a  box.  and  ftiaH  be  drawn  vifne  it  in  feme  part  milawardcd  or  feed 

6cc  **  until  11  perfont  be  drawo  who  out  of  more  places  or  of  fewrr  placet 

Vhall  appear*  tad  after  all   caufe*  of  than  it  ought  to  be,  fo  at  feme  one 

challenge  flialJ  br  mHowed  a*  fair  and  place  be  right  named;  or  by  reafon  that 

indifferent ;  mni  i#r  Jfeftf  1%  ft$jmtj§  any  of  the  jury  wnich  tried  the  laid  ifiue 

firjl  drawn  and  appeariitg,mnd  approved  i«  mifnamed,  -either  in  the  lurnamc  or 

at  indifferent,  tbdr  wsm>  btimg  msrktd  *ddrttt*,  in  any  of  the  fiud  writs,  or  m 

...  -any 
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Jikcwife  (hew  that  the  prefent  miftake  was  fuch  an  one  as    1 744- 
was  not  proper  to  be  remedied.  v-  -*-  *j 

NnRMA* 

We  were  of  opinion  likewife  that  this  could  be  nocaufe  of  B^f^r. 
challenge.  It  could  not  be  a  challenge  to  the  array,  for  there 
was  no  obje&ion  to  the  array ;  nor  to  the  poll,  for  there  was 
no  objt&ion  to  Richari  Getter  the  perfon  returned.  But  this 
was  an  extrinfic  objedion,  not  appearing  on  the  face  of  the  r 
poll.  A  challenge  to  a  juryman  fuppofes  him  capable  of 
fcrving  on  the  jury  if  the  objtdion  be  anfwered :  but  Richard 
Siepkeri  was*  no  juryman  at  all.  And  as  to  the  matter  not 
appearing  on  the  record,  we  faid  that  in  cafes  of  this  fori 
where  the  objedion  could  not  appear  on  the  record  we  always 
admitted  of  affidavits;  as  in  refpefik  to  a  misbehaviour  of 
any  of  the  jury,  or  any  declaration  made  by  any  of  them  (a) 
cither  before  or  after  the  verdi£fc  to  (hew  that  a  juryman  was 
partial.  And  we  thought  that  the  ftatute  21  Jac.  j.  r.  13. 
and  3  Geo.  2.  c.  25.  very  much  lengthened  the  plaintiff's 
objedion. 

My  brother  Abmy  faid  that  Blockmarks  cafe,  8  Co.  156, ' 
plainly  (hewed  that  this  was  a  miftake  not  amendable  even 
after  verdi&. 

And  I  cited  the  cafe  of  Haffett  v.  Payne,  Cro.  Eliz.  256. 
Af.  33  &  14  Eliz  B.  R.  where  on  an  attaint  it  appeared  that 
one  George  Ellinger  was  returned  on  the  venire,  but  one 
Gregory  Ellinger  was  named  in  the  habeas  corpora  and  returned 
by  that  name  and  fworn  on  the  jury ;  and  it  was  holden  by 
the  whole  Court  that  no  attaint  would  lie,  becaufe  there  was 
no  verdiS,  the  trial  being  but  by  eleven. 


We  were  therefore  all  of  opinion  that  the  rule  ought  to 
be  made  abfolute  for  fetting  afide  the  verdid,  but  we  bad  a 


toy  return  upon  aoy  of  the  laid  writs,  the  affidavit  of  a  juror  tjefpe&ing  the 
fi  at  np*n  examination  it  bt  frtmi  /#  hi  mifcondoct  of  the  jurymen,  Vnfa  v. 
ttmfamt  man  that  ma*  meant  t*k*retnrn-  JfciauW,  1  D  Of  £.  1  1  ;  though  for- 
te* ;  or  by  reafon  that  jhere  is  no  return  merly  fuch  affidavits  were  received, 
upon  any  of  the  faid  writs,  fo  as  a  panel  Parr  v.  Seamts%  Borne t  438;  and 
ot  the  names  of  jurors  be  returned  and  PUllipt  v.  /#W«r,#i.  441.  the  cafe 
annexed  to  toe  Aid  writ,"  He,  about  sakndti  jut. 

(0)  But  the  Court  will  not  now  receive 

doubt 
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1 744-,  doubt  about  the  cofts.     We  thought  it  hard  that  either  the 

A  ■y^i-;plamtiffpr  the  defendant  (hould  pay  the  cbfts,  becaafe  neither 

of  them  was  in  any  fault.   We  propofcd  that  the  cofts  fhonld 

****&#*  ■'"de  l**e  cvcnr  °*  t'ie  ncxt  tr'a' s  DUt  l*ie  defendant  wou'd 
Biamoiit.  not  content  to  it,  and  wt 'thought  that  we  could  -not  make 
fuch  a  rule  unleft  both  the  parties  confented.  We  deft  red 
that  the  cafe  of  Phillips  v.  Fovokr  (*)%  E  9  Get.  2.  in  this 
court  might  be  looked  into,  to  fee  what  the  Court  did  in  that 
"  cafe  in  refpefik  to  cofts,  where  they  fet  afide  the  verdi&  for 
a  very  great  mifbehaviour  in  the  jury ;  and  we  found  upon 
inquiry  that  the  Court  at  6rft  made  a  rule  for  fetting  afide  the 
verdift  upon  the  defendant1*  paying  the  cofts,  but  that  after- 
wards the  Court  made  a  rule  that  the  jury,  who  had  grofsly 
mifbehaved  therafelves,  (hould  pay  the  cofts  on  both  (ides. 

At  laft  upon  mature  confederation  we  made  the  rule  abfo* 
lute  for  a  new  trial  without  cofts  on  either  fide  (b).n 

— — "  N.  My  Brother  Burnett  faid  he  thought  that  in  thia 
cafe  even  at  common  law  there  ought  to  have  been  a  venire 
ftcias  de  novo,  according  to  the  old  method  of  proceeding 
before  thefe  motions  for  new  trials,  and  that  in  that  cafe  there 
would  have  been  no  cofts;  which  was  a  further  reafon  for 
our  not  directing  any  cofts  to  be  paid  in  the  prefect  cafe  (c). 

{*)  C§m.  Rep.  515;  and  B«rsrr  441.  account  ef  the  mi  (conduct  of  the  jury- 
where  a  verdict  wtt  fet  afide,  becaafe  men,  they  ordered  the  coftt  to  abide 
the  jury  had  caft  lots.  the  event  of  the  new  trial. 

(/)  In  Halt  v.  C#t*,  1  Str.  6it.%  (c)  See  the  iiext  cafe  tTraj  v.  Tfrr*. 
where  the  Court  fet  afide  the  verdict  9a 


M  iSG.a. 

Friday, 

Nov.  i6th.  Wray  again/}  Thorn  and  Hancock. 

The  Coort 
refufedtofet^   fp 

A\ctuJtT~  -I  HIS  was  an  a&ion  of  trefpafs  quare  claufum  fregit  Arc; 
grant  a  new  .  The  defendant  juftjfied  under  a  right. of.  way;  and  the  plain* 
cauieonJof1'^  replied  «xtra  vjani,  on  which  the  iflfue  was  joined,  and 
the  jurors  a  view  had,  and  a  verdift  for  the  plaintiff,  damages  1/.;  and 
j£«  m^  ^  wa$  no1  Prclcn<kd  that  it  was  a  verdict  againft  evidence, 

the  venire, 

the  habeas  corpora,  lnd  the  poftca,  ha  itsJcbriftian  name  being  Bmry.  Barnes  454,  5.  C. 

But 
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Bot  Hfnry  Luppincott  of  AherJifcotJMq.  was  returned  on  the    1744, 
venire  by  the  name  of  lttnryt  and  he  is  fo  named  on  *h*  ——w-  j 
habeas  corpora,  the  panel,  an<(  the  poftea,  (there  being  a 
tales);  and  he  was  one  of  the  viewers.     But  an  affidavit  was    W"*J 
produced  of  John  Thorn  and   L&yis  JVife9  in  which  Thorn  xi^wi. 
fwore  that  his  right  chriftian  name  Vas  Harry ;  and  Wife  that 
he  had  taken  a  copy  of  the  regifter,  by  which  it  appears  that 
he  was  baptized  by  the  name  of  Harry. 

A  motion  had  been  made  (a)  by  Huffry  Serjt.  to  fet  a  fide 
the  verdift  ;  and  he  cited  Cro.  Eliz.  222.  Fermor  v.  Dorring- 
ton\  Cro.  Joe.  u6.  i?W  and  Farbyv.  Sned/lon;  Cro.  Car*. 
202.  Downs  v.  Winterfiood\  and  5  CW' 42.  The  Countefs  of 
Rutland's  cafe.  We  were  inclined  to  make  it  good  if  ftoflible, 
b-it  made  a  rule  nifi  that  the  matter  might  be  thoroughly 
fpoken  to  and  conftdered.  And  now  Bitfield  Serjt.  (hewed 
caufe  againft  the  rule. 

/  gave  my  opinion  in  the  following  manner ; 

This  queftion  can  cdme  only  before  a  court  for  judgment 
jn  one  of  thefe  four  ways ;  # 

By  motion  in  arrtft  of  judgment ; 
By  motion  for  an  amendment ; 
By  motion  for  a  new  trial  in  this  court ;  or 
By  writ  of  error  in  a  fuperior  court. 

In  order  that  I  may  be  onderftood,  I  will  in  the  fir  ft  place 
ftate  the  prefent  cafe.   In  the  next  place  I  will  mention  all  the'    «  , 
cafes  that  I  can  find  that  feem  to  bear  any  refemblanct  to  this.'      < 
And  in  the  laft  place  I  will  give  you  my  opinion  on  the 
prefent  queftion- 

I  then  dated  the  cafe  as  before,  and  then  proceeded  to 
mention  the  cafes  in  the  books.  The  firft  cafe  that  I  cited 
was  Cro.  Eliz.  57.  Dijptyn  v.  Spratt,  P.  29  Eliz.  B.  /?. 
which  was  thus ;  Thomas  Baker  of  D-  was  returned  on  the 
venire,  in  the  diftringas  he  was  called  Thomas  Carter  of  £)., 
and  by  that  name  fworn  on  the"  jury.  A  ipotion  was 
made  in  arrcft  of  judgment,  and  a  cafe  cited  where  George 

(q)  On  fFtJu/Jy  Odtker  14th  in  the  Q^mt  term. 

Thompfin 
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1 744.  -Thompfon  was  returned  on  the  venire  and  Gregory  Tomffim 

*— v"**->  was  returned  on  the  panel  and  fworn,  and  it  wag  held  to  be 

a  void  verdid ;  for  the  Court  faid  that  there  was  a  great 

*^I    deal  of  difference  between  a  miftake  in  a  chriftian  name  and 

Tmok*.   a  miftake  in  a  furname;  for  a  man  may  have 'two  furnamcs 

but  he  can  have  but  one  chriftian  name;  but  no  judgment 

appears. 

Tn  Cro.   Eliz.  222.  Termor  v.  Dorrington,  P.  33  Eliz.  B. 
/?.  in  an  action  for  words,  after  yerdid  judgment  was  flayed, 
becaufe  Tavemer  was  in  the  return  to  the  venire,  and  Tttrnor 
in   the  diftringas ;  and  he  attended  and  was  fworn  by  the 
name  of  Tumor*     flr cafe  was  cited    in  the  fame  cafe  of 
Doufby  v.  JVilhtt,  where  a  juror  was  returned  by  the  name 
of  Gregory  in  the  venire  and  in  the  diftringas  by  the  name 
of  George,  and  he  was  fworn  by  that  name,  and  judgment 
was  a  r  re  (led.     Another  cafe  was  cited  out  of  fiie  Exche- 
quer, where,  one  Mizael  was  returned  on  the  venire,  and  in 
the  diftringas  it  was  Michael \  both  thefe  were  fumames; 
one  Michael  was  fworn  on  the  jury,   and   judgment   was 
Hayed  for  this  reafon.     In  the  principal  cafe  the  Court  at 
*  firft  doubted,  becaufe  the  variance  was  in  the  furname,  for 
the  reafons  before  given ;  but  afterwards  rtfolved  that  the 
judgment  (hould  be  flayed. 

In  Cro.  Eliz.  256-  Haffett  v.  Payne,  M.  33  &  34  Btix.  B. 
R.  in  an  attaint  it  appeared  that  one  Creorge  was  named  in 
the  return  to  the  venire,  and  in  the  diftringas  he  was  named 
Gregory,  and  fo  fworn ;  and  held  per  totam  Curiam  that  no 
attaint  would  lie,  becaufe  no  verdift,  the  trial  being  but  bjr 
eleven.  In  Cro.  Eliz.  258.  Cvttons  cafe,  the  fame  term,  in 
an  adion  for  words  it  was  J.  S.  of  Abbot  fan  in  the  return 
to  the  venire,  and  in  the  diftringas  J.  S.  of  Abbafan,  and 
ordered  to  be  amended  after  a  verdici.  -And  in  t her  fame 
term  between  Mortimer  trigger  it  was  Dt  Huft  in  the  re- 
turn to  the  venire  and  Detturft  in  the  diftringas;  and  on 
a  motion  in  arreft  of  judgment  held  to  be  well  enough,  and 
the  plaintiff  had  his  judgment,  In  5  Co.  42.  The  Counteft 
of  Rutland's  cafer  M.  34  &  35  Eliz.  B.  R.  a  motion  waa 
made  in  arreft  of  judgment  becaufe  Robert  Moore  was  re- 
turned on  the  venire,  and  he  was  fo  named  in  the  diftrin- 
gas :  bttt  in  the  panel  before  the  juftices  of  Nffi  Prius.he 
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was  named  Robert  Mawre,  and  fo  he  was  named  on  the   1744. 
poftea  ;  and  it  was  infilled  that  a  ftranger  who  was  not  re-  <—  ■v.  *j 
turned  was  fworn  on  the  jury:  but,  by  the  whole  Court,  if 
'it  can  appear  by  examination  that  his  right  name  was  Robert    c***p 
Moore,  fo  that  he  was  well  returned  on  the  venire,  and  that .  ?m9*v. 
the  fame  man  was  returned  and  fworn,  the  poftea  may  be 
amended.     It  was  held  otherwife  in  feveral  cafes  there  cited 
out  of  the  Year-Books ;  but  it  was  faid  in  that  cafe  that 
now  the  law  was  that  judgment  (hould  not  be  flayed,  for 
that  thefe  discontinuances  were  aided  by  the  flat.  32  Hen.  8. 
e.  30.  and  18  Eliz.  c.  14.     But  it  was  there  faid  that  even 
now  if  a  juror  be  mifnamed  in  the  panel  annexed  to  the 
venire,  though  he  be  rightly  named  in  the  fubfequent  pro- 
cefs,  it  is  not  amendable,  and  that  it  was  fo  held  in  CodweW% 
cafe  (j).    M.  35  &  36  Eliz.  B.  R.     It  appeared  in  that  cafe 
upon  examination  that  if  was  the  fame  man  who  was  re- 
turned on  the  venire,  and  that  his  right,  name  was  Robert 
Moore;  and  for  the  reafons  aforefaid  by  the  opinjpn  of  the 
whole  Court  the  poftea  was  amended,  and  judgment  given. 

In  Danv.  Abr.  tit.  u  Amendment"  p.  330,  is  the  cafe  of 
Hugo  v.  Payne,  39  Eliz.  B.  R.  where  Tippett  the  true  name 
was  returned  on  the  venire,  but  in  the  habeas  corpora  and 
diftringas  he  was  named  Typper ;  yet  if  he  be  fworn  and  try 
the  iflue  by  his  right  name,  it  (hall  be  amended ;  and  faid 
that  the  fame  was  adjudged  in  MarJbaFs  cafe,  40  Eliz.  B. 
jR.,  and  in  the  cafe  of  Arundel  v.  Blanchard,  Mich.  13  Joe. 
1.  But  in  thecafe  of  Floyd  v.  Bethell,  T.  13  Jac.  1.  B.  R. 
there  alfo  cited,  in  the  diftringas  the  juror  was  Ap  Pell  and 
one  Ap  Bell  was  fworn,  and  faid  that  it  could  not  be  amended 
by  the  Court  after  the  death  of  the  fherifF;  for  it  cannot  be 
•  intended  to  be  the  fame  man,  for  they.are  different  names  in 
Wales  where  this  trial  was ;  but  faid  that,  if  the  fberiff-who 
made  the  return  had  been  living,  he  might  have  amended  it. 
Several  more  cafes  are  there  cited;  and  in  p.  331.  where 
the  miftake  is  in  the  furname  ;  but  if  right  in  the  return  tQ 
the  venire,  the  Court  would  amend  it.  In  Cro.  Jac.  116. 
M.  2  Jac.  1.  B.R.  in  error  from  a  judgment  in  B.  R.  the 
error  afligned  was  the  juror  was  named  ConJIaniinus  in  the 
return  to  the  venire  and  in  the  diftringas,  but  he  was  returned 

(a)  $  Ct.  4ft.  b.  and  43.  a. 

in 


f 
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1744.   *n  ^e  P81^'  *m'  fworn  ty  ^e  name  °f  Gmftmtm$\  and  it 
!■  iV>^  was  held  to  be  a  manifeft  error,  and  not  amendable. 

riij   a"  thcrc  cafts  wcrc  before  the  ftan  ai  y** 1. .«.  13.  / 

•ySoaw.  2.  And  from  thefe  it  appears  that  even  before  that  ftatute 
miftakes  in  the  furoame  of  %  juryman  were  generally  holden 
to  be  amendable,  if  the  Return  to  the  venire  were  right. 

But  the  ftatute  21  Jqc  i.  c.  13.  has  put  the  matter  be- 
yond all  doubt  in  refped  to  fumames.  The  words  are  "  no 
judgment  (hall  be  ftayed  or  arretted  after  a  verdid  becaufe 
any  of  the  jury  who  tried  the  iffue  is  mifnamed  either  in  the 
jurname  or  addition  in  any  of  the  jury  procefs,  or  in  any  re- 
turn thereupon,  fo  as  upon  examination  it  appear  to  be  the 
fame  perfon  who  was  meant  to  be  returned,"  So  this  ftatute 
has  fettled  the  point  as  to  fumames,  but  has  left  the  point  at 
to  chriftian  names  as  it  was  before,  Ncr  do  I  Know  that 
fuch  miftakes  are  remedied  by  any  of  the  fubfequent  ftatutes. 

But  even  as  to  chriftian  names  the  cafes  are  various  both 
before  and  after  this  ftatute.  In  the  cafes  already  cited  it 
feems  to  be  held  that  mi  (lakes  in  the  chriftian  name  were  not 
amendable.  But  in  CodwtlP s  cafe,  35  &  36  EJiz.  B.  R*  $ 
Co.  42.  b.  and  43.  4.,  and  which  is  called  the  cafe  of  Gold" 
wB  v.  Parker%  in  Cro.  Car.  203.,  in  an  appeal  of  maihem 
between  Codwell  and  Parker  verdid  for  tbe  plaintiff;  and 
moved  in  arreft  of  judgment  that  there  was  a  variance  be* 
tween  the  return  of  the  venire  and  the  diftringas  and  the 
poftea  in  the  name  of  a  juryman.  In  the  return  to  the  ve- 
nire he  is  named  Paluj  CAeak,  in  the  diftringas  and  poftea 
Paulus,  by  which  name  he  was  fworn ;  there  judgment  w?s 
arretted,  becaufe  he  was  mifnamed  in  the  panel  to  the  venire, 
but  it  was  held  that  if  he  had  been  rightly  named  on  the 
return  to  the  venire,  and  wrong  in  the  other  procefs,  it 
fliould  have  been  arpended  on  examination. 

If  in  the  return  to  the  venire  a  juror  be  called  Petrfi  Th- 
mas*  and  fo  in  the  habeas  corpora,  but  in  the  panel  anneied 
ro  the  habeas  corpora  he  is  galled  PeeftThma*,  and  is  fworn 
by  that  name,  and  it  appears  upon  examination  that  he  w$s 
the  fame  perfon  that  was  returned  ;  held  to  be  amendable, 

though 
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though  this  was  upon  a  writ  of  error.    7*.  42  El  B.  R,    1744. 
Danv.  Abr.  tit.  u  Amendment."  p.  530.  c-y*-» 

Thefe  cafes  were  before  the  ftatute.  Since  the  ftatute,  in  w*?^ 
the  cafe  of  Rotve  and  Bond  v.  Devys,  M.  1 5  Car.  2.  fl.  /t.  4mm 
in  Cr*.  dr.  $63 ;  Sir  W.  Jon.  448  ;  and  Danvers  330/;  in 
the  return  to  the  venire  a  jdrymah  was  named  Samuel,  and 
fo  in  the  diftringas,  but  in  the  panel  annexed  he  was  called 
Daniel,  and  fworn  by  that  name  as  appears  by  the  record, 
and  gave  *  verdifi  for  the  ptatotiff ;  though  this  was  not 
Within  the  (tat.  li  Jac.  1.,  yet  it  appearing  upon  the  exami- 
nation of  the  juror  himfelf  that  he  w&s  the  perfon  returned, 
and  that  his  right  name  was  Samuel,  and  that  there  was  no 
other  peifoii  of  that  ntfme  in  the  parffti,  and  by  the  exa- 
mination of  the  (heriff  and  his  clerk  that  it  was  thtf  mif-* 
prifion  of  the  clerk,  who,  though  he  had  the  diftringas  be? 
fore  him,  wrote  Daniel  for  Samuel  in  the  panel ;  and  the 
juror  likewife  fwearing  that,  there  being  a  great  noife  in  the 
court  when  he  was  fworn,  he  anfwtred  fuppofing<him(elf 
to  be  called  by  his  right  name  of  Samuel  ;  the  record  was  or-  ' 
dered  to  be  amended,  and  the  judgment  was  not  flayed  ;  and 
the  Court  held,  though  the  ftatute  21  Jot.  1.  extended  only 
to  furnames,  and  did  not  therefore  help  the  prefent  cafe,  yet 
tbit  this  was  amendable  by  the  common  law,  and  by  the 
ftarnte  8  Hen.  6.  c.  12.  as  being  only  a  noifprifion  of  the 
clerk. 

-  There  is  indeed  a  cafe  in  Cro.  Car.  203.',  between  Dbwne 
and  W'mterfloody  At.  6  Car.  2.  where  this  feems  to  be  doubted: 
but  that  was  in  an  attaint,  and  no  judgment  appears  to  be  ' 

given.  The  cat  was  thus ;  one  of  the  jurors  was  returned 
by  the  name  of  Alexander  Prefcot ;  in  the  refummons,  which 
is  in  the  nature  of  a  diftringas,  he  was  called  AUxandms 
Pre/cot,  and  was  fworn  by  that  name ;  the  verdid  of  the 
.  petit  jury  was  affirmed,  and  this  was  moved  in  a r reft  of 
judgment :  the  Court  held  clearly  that  this  was  not  aided  by 
the  ftaiute  21  Jac.  tQ.  13.  But  as  the  cafts  cited  to  arreft 
the  judgment  were  where  the  miftake  was  in  the  return  to 
the  venire,  and  as  it  appeared  there  that  the  return  to  the 
firft  procefs  was  right,  Alexander  being  the,  true  name,  and 
it  appearing  that  he  was  the  juror  who  was  intended  to  be 
returned  and  fworn,  the  Court  fetmed  rather  inclined  to 

think 
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1744*    think  that  thefecond  procers  might  be  amei.  '  ^ 
V^v"**^  journed  the  coofideration  thereof. 

^immjt        Thefe  are  the  rood  confiderable  cares  tha      ~ 
Tmomi.    wnicn  feefn  lo  bear  any  refemblance  to  the  pref  v~ 

And  now  I  (hall  come  to  the  confideration  of  r  m  ' 

cafe.     It  was  truly  faid  by  the  counfel  for  the  p  -"  \ 

we  ought  not  to  go  out  of  the  hecord  (unlefs  in  z  * 

fuch  matters  as  throw  an  imputation  on  the  jury.  1 

appear  on  the  record  itfl-lf,  concerning  which  I  *  ■ 

more  particular  in  the  cafe  of  Norman  v.  Bcamont  4 
•  term,  fo  I  need  not  repeat  what  I  there  faid) ;  and   -   •         1 
the  cafe  of  Arundel  v.  Jrundel,  Cro.  Jac.    i*l\    * : 
163.  b.  pL  56.  which  are  full  to  this  purpofe. 

1 
.  Now  the  record  here  being  right,  and  no  varia !  - 
pearing  thereupon,  there  is  no  occafton  for  any  ami* 
nor  can  the  judgment  be  reverfed  on  a  writ  of  er: 
for   the   fame    reafon  the   judgment   cannot  be  1 :  -■ 
whereas  in  all  the  cafes  cited  the  variance  apptarq   - 
record ;  and  therefore  unlefs  the  record  were  amend 
judgment  ought  to  have  been  arretted,  or  it  would  ha; 
reverfed  on  a  writ  ot  error.     The  only  queftion  t\ . 
in  every  one  of  them  was  whether  the  record  flit*, 
amended. '  " 

So  all  the  cafes  were  very  different  from  the  prefe1 
.which  there  can  be  but  one  queftion,  whether  by  reafd 
matter  not  appearing  on  record  but  laid  before  the  ( 
by  affidavit  we  (hall  fet  afide  the  verdid  and  grant  a" 
trial.     And  1  think  it  would  be  very  unjuft  to  grant  i« 
trial  in  the  prefent  cafe,  fince  there  is  no  objection  tD 
verdict  itfelf,  fince  the  objeSion  does  not  appear  upon 
record,  and  fince  it  appears  by  the  affidavit  which  make* 
the  objedion  that  the  juryman  who  was  fworn  on  the  ft  m 
and  tried  the  caufe  was  the  perfon  w  top  as  fummoned* 
returned  and  intended  to  be  a  juror  iirihe  caufe,  which 
the  very  .reafon  relied  on  in  the  ftatute  21  Jac.  1.  c.  \y  ** 
in  all  the  cafes  where  amendments  have  been  ordered. 

(•)  See  the  preceding  cafe,  fo.  484.  .  ^ 


.-MAS 


fcr»* 


iY* 


C 


C*r* 


«-T 


- 


u*- 


496  MICHAELMAS  TERM,  18  Geo.  II;    C.  P. 

1744- 

m.  18 Geo.  John  ThoMas  Againft  Margaret  Cadwallader, 
day,^aJf  Adminiftratrix  of  Charles  Cadwallader. 

t4th. 

to  an  aaion"  /COVENANT.  The  plaintiff  declares  upon  an  inden- 
Mtanhift  ^  turc  ddledl0lh  of  February  1720,  whereby  the 
a  fcflee  for  plaintiff  arid  orie  Rebecca  Thomas  ftnee  dectafed  dimifrd  to 
^°lrrir"  *****/  Cadwallader  a  meffuage  and  tenement  in  BiJbop%s  Caflle 
JJ^j^with  the  Gable  mill  garden  and  backfide  or  yard  thereto  be- 
dtog"  the  longing  (except  as  therein  excepted)  to  hold  the  fame  front 

|Bfiim?i3ri'ie  2S1'1  °^  Marck  t'ien  next  ^or  fwenty  onc  VC3rs  under 

figningtin-^6  reni  °f  IO'»  *>y*ar  payable  at  Michaelmas  and   Lady-day. 

berfoMhe  And  the  fa  id  Charles  did  thereby  covenant  for  himfelf  his 

UoMdUry  c*ecutors  administrators  and  afligns  to  and  with  the  fa  id 

to  aver  that  John  Thomas  his  heirs  and  afligns  that  he  the  faid  Charles  his 

d£d  !<iio '    e*ecutor8  adminirtrators  and  afligns  (hould  arid  would  from 

and  atigii   ^me  to  time  and  at  all  times  during  the  faid  term  uphold 

timber  Sec  maintain  repair  and  keep  the  (aid  meffuage1  and  other  the 

demifed   buildings  thereto  belonging  in  good  and  fufficient 

repair,  and  the  Tame  at  the  end  or  (boner  determination  of 

the  (aid  term  {hould  and  would  furfender  and  yield  up  to  the 

faid  jihn  and  Rebecca  their  heirs  and  afligns  in  good  and  te- 

nantable  order  and  repair,  he  the  faid  John  his  heirs  and 

sfffignSf  finding  allowing  and  aligning  timber  fufficient  fa*  fuck 

reparations  during  the  faid  term  to  be  cut  and- carried  by  the  faid 

Charles  his  executors  admlniflratorr  and  afffgns. 

And  the  plaintiff  fets  forth  that  Charles  entered  by  virtue 
of  the  faid*  indenture,  and  being  poffeffed  of  the  faid  de- 
mifed premifes  died  at  Ludlow  on  the  aad  of  April  1735  $ 
and  that  adminiftration  of  all  his  goods  &c  with  his  will  an* 
nexed  was  afterwards  duly  granted  to  the  defendant,  who 
by  virtue  thereof  entered  upon  the  demifed  premifes  and 
was  poffeffed  thereof  until  the  end  of  the  faid  term ;  arid 
that  at  the  end  of  the  faid  term  of  twenty-one  years  and 
for  the  fpace  of  five  years  then  before  the  faid  meffuage 
and  other  the  demifed  buildings  thereto  belonging  were 
greatly  ruinous  and  in  decay  and  wanted  neceflary  repara- 
tions and  amendments;  and  that  the  defendant  during 
her  pofftflion  of  the  faid  meffuage  &c  did  not  uphold  main* 
tain  repair  and  keep  the  fame  in  good  and  fufficient  repair, 

and 
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and  the  fame  at  the  end  of  the  faid  term  furrender  and  yield 
up  in  good  and  fufficient  order  and  reparation,  but  at  the  end* 
of  the  faid  term  left  the  fame  To  in  decay  and  wanting  great 
reparations  as  aforefaid;  contrary  to  the  form  and  effed  of  Thoma 
the  faid  covenant  cVc  ;  'and  lays  his  damage  at  ioo/. 

The  defendant  pleads  that  the  plaintiff  during,  the  faid  term ] 
did  not  find  allow  or  aflign  timber  fufficient  for  upholding  1 
repairing  maintaining  or  keeping  the  faid  mefluage  and  other1 
the  faid  dsmifed  premtfes  in  good  and  fufficient  repair;  to  J 
which  the  plaintiff  demurs  generally,  and  the  defendant  joins ' 
in  demurrer. 

And  upon  this  it  came  in  judgment  before  the  Court* 

Booth  Serjt.  for  the  plaintiff  infilled  on  three  things; 

i ft,  That  the  plea  was  too  general ;  it  only  faying  that  the 
plaintiff  during  the  term  did  not  find  &c.  , 

2dly,  That  the  finding  of  timber  by  the  plaintiff  was  not 
a  condition  precedent,  but  a  mutual  or  reciprocal  covenant ; 
and  confequtritly  that  the  breach  of  it  cannot  be  pleaded  to 
an*&ion  brought  on  the  covenant  of  the  It  (Tee. 

3dly,  That  if  it  could  be  infifted  on  by  way  of  pled,  yet 
that  a  requeft  ought  to  have  been  pleaded. 

And  he  cited  the  cafe  of  Warren  v.  AJiers%  Sir  Tho.  Jon. 
206.,  where  the  leffor  covenanted  that  the  leflee  (hould  have 
liberty  to  cut  trees  for  repairing  (a)f  he  making  good  the  fence  t 
and  ditches  >  and  it  was  holden  not  to  be  a  condition  but  a 
mutual  covenant.  That  the  word  "  paying"  has  been  held 
to  be  a  covenant  and  not  a  condition  (b).  And  he  cited  a 
cafe  in  JJ.  R.  reported  in  Lucas  (c)  1  $3,  189,  and  222,  where 
it  was  held  that,  if  a  man  covenanted  to  pay  money  due  on 
a  judgment  to  a  perfon,  he  ailigning  the  judgment,  on  an 

(«)"This  cafe  is  oot  accurately  dated,  plaintiff  demurred,  atid  (hewed  for  ciofe 
It  was  an  action  of  trefpafs  by  a  leffee  that  the  defendant  had  not  alledgedkthat 
for  yean;  to  which  the  defendant  plead-  he  had  mended  the  fences  and  filled  op 
cd  that  Martin,  who  had  Iraftd  to  the  the  pits;  but  it  was  not  allowed,  De- 
plaintiff,  excepted  the  trees  with  liberty  caufe  it  was  not  a  condition  but  a  co- 
tocot  and  carry  them  away,  ht  mending  venant  for  which  the  letfee  had  a  rc- 
theftmcti  and  filling  up  the  fitt%  and  tha  t  medy  by  action. 
Martin  afterwards  granted  the  trees  and  (t>)  The  cafe  of  Sir  Gctrgt  Bitktr* 
the  liberty  to  the  defendant;  and  then  fiaffe,  cited  ib. 
he  jodificd  voder  this  liberty  ficc.  The  (c)  8  Mtdcrn. 

K  k  adion 
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f  -44.    adion  of  covenant  brought  for  nonpayment  of  the  money 

v— v-^~>  the  defendant  could  not  infill  that  the  plaintiff  had  not  afligned 

the  judgment*  it  being  a  mutual  covenant  and  not  a  condition 

Tu*?**   precedent.    He  cited  like  wife  3  Lev.  41 ;  the  eafe  of  Fordage 

Cadwal-  v-  Cok*  1  Sound.  319 ;  and  1  Rol.  Abr.  518,  the  cafe  of  Holder 

LADta.    v.  Taylor ;  to  fliew  that  thefe  words  in  the  prefent  cafe  are 

not  to  be  confidered  as  a  condition  but  as  a  mutual  covenant. 

But  in  the  cafe  cited  out  of  Rotte  the  words  are  plainly  words 

of  covenant ;  and'  it  is  there  faid  that  if  the  words  had  been 

that  the  leflee  (hould  repair,  provided  the  leflee  find  him  great 

timber  for  it,  they  would  not  have  been  confidered  as  a  cove* 

nant  on  the  part  of  the  leflbr,  but  as  a- qualification  of  the 

covenant  of  the  leflee;  fo  that  this  cafe  is  rather  an  authority 

againft  the  plaintiff. 

He  infilled  likewife  that  if  this  were  neceflary  to  be  done 
by  the  plaintiff  yet  that  the  firft  ad  was  to  be  done  by  the 
leflee;  for  that  he  was  to  requeft  the  plaintiff  to  find  timber  ; 
and  that  he  ought  likewife  to  (hew  that  thefe  were  fuoh  re- 
pairs for  which  timber  was  neceflary ;  for  which  purpofe  he 
cited  1  Rol.  Mr.  46$.  pi  28. 

Hayward  Serjt.  for  the  defendant  did  not  much  infill  thai 
the  plea  was  good,  but  faid  that  the  declaration  was  bad;  and 
that  then  it  was  immaterial  whether  the  plea  were  good  or  not. 
He  faid  that  thefe  could  not  be  confidered  as  mutual  cove* 
nants,  for  that  the  finding  of  timber  was  a  condition  prece- 
dent, or  the  qualification  of  the  leflee's  covenant.  That  ipfo 
faciente  and  fi  ipfe  fuerit  have  exa&ly  the  fame  meaning; 
and  that  if  the  words  had  been  fi  ipfe  favenerit,  it  had  un- 
doubtedly been  a  condition  precedent.  That  the  breach 
therefore  is  not  afligned  upon  the  covenant  in  the  deed  ;  for 
the'  covenant  to  repair  is  a  qualified  covenant,  and  fub  modo,' 
and  the  breach  is  afligned  of  an  abfolute  covenant  to  repair. 
He  cited  the  cafe  of  Large  v.  Ctejbire,  1  Ventr.  147.  1  Rol. 
Mr.  414.  and  2  Dormers  229.  title  "  Covenant,"  (C);f.  2  and 
3.  where  it  is  holdeh  thai  though  the  word  "  agreed"  makes 
a  covenant,  yet  that  "  provided  always"  makes  no  covenant 
but  is  a  condition  precedent.  And  he  put  the  cafe  that  a  man 
(hould  covenant  with  A.  to  go  to  Tork%  A.  finding  him  a  iorfe 
for  that  purpofe ;  where  it  was  plain  that  Lbe  covenantor  waa 
not  obliged  to  go  to  Tork  onlefs  A.  provided  him  a  horfe; 
which  cafe  (he  faid)  was  exa&ly  parallel  with  the  prefent. 

He 
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He  therefore  infilled  that  the  plaintiff  ought  to  have  fet  fcrth    1 744. 
in  his  declaration  that  he  was  always  ready  to  find  and  aflignv— v-»» 
him  timber,  and  that  not  having  done  fo  the  declaration  was 
inefficient;  r*°?" 

Cad#al« 
We  were  all  of  that  opinion,  and  gave  no  opinion  upon   ladu. 
the  plea. 

I  thought  that  none  of  the  cafes,  though  in  my  opinion  \ 
they  had  gone  too  far  already,  came  up  to  the  prefent  cafe ;  'Hr 
for  that  this  finding  of  timber  was  a  thing  in  it's  nature  ne- 
cefiary  to  be  done  firft,  and  therefore  muft  be  confide  red  as  a 
qualification  of  the  leftee's  covenant.  When  two  covenants 
in  a  deed  have  no  relation  to  each  other,  I  was  clearly  of  opi- 
nion that  the  non- performance  of  one  could  not  be  pleaded 
in  bar  to  an  a&ion  brought  for  the  breach  of  another  covenant 
in  the  fame  deed ;  and  for  this  plain  re^fon  amongft  others 
that  the  damages  fuftained  by  the  breach  of  one  fuch  covenant 
may  not  be  at  all  adequate  to  the  damages  fuftained  by  the 
breach  of  the  other  ;  and  therefore  I  held  that  all  the  cafes 
were  right  where  nothing  more  was  determined.  The  cafe 
of  afligning  the  judgment  is  plainly  different;  for  a  roan  may 
pay  the  money  before  the  judgment  is  afligned.  The  cafe  of 
pajung^rent  is  alfodifierenu  becaufe  a  man  may'enjoy'ihe 

-  JandJnajLoSgh*  to  finjoy  it,  before  he  pays  rent.  The  cafe 
of  repair  ingTTie  hedges  and  fences  Tile  wife  (lands  on  the  fame 
reafon;  for  there  the  wood  muft  be  cut  down  before  the  hedges 
and  ditches  are  mended.  But  a  man  cannot  repair  until  the 
timber  is  afligned  him  for  fuch  repairs.  And  the  cafe  in  1 
Rol  Mr.  518,  and  that  in  2  Dattvers  2*9,  are  ftrong  authori- 
ties for  the  defendant ;  for  the  word  "  provided",  which  was 
there  holden  to  make  a  condition,  is  not  fo  ftrong  an  expref- 
fion  as  the  words  "  finding  and  allowing,"  in  the  prefent  cafe. 
But  1  exprefled  my  diflike  of  thofc  cafes,  though  tfrey  ape  t*%a 
manyjqhr  ninr  qagjcjuled,  where  ITis  determined  that  thg 
breach  of  one  covenant^ ,  thoqgn  plainly  relative  to  tnc  otfier, 

ctmot  be  pleaded  in  liar  tojM  action  broughtloArte  breach 
oTTBcnDnieT^nrlutlhe"  otW  party  flmft  he  Igft  m  frrjn£-}ju 
aSion  tor  the  breach  of  the  others  as  where  there  are  two  I 
covenants  in  a  deed,  the  one  for  repairing  and  the  other  for  1 
finding  timber  for  the  reparations;  this  notion  plainly  tending  J 

K  k  2  to 
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1744.    to  tnake  two  anions  inftead  of  one,  and  to  a  circuity  of  iQjan 

^■ry^^aftg^TlTultiplying  aftions,    both   which   the   law   fa  miv»h 

,   .^bRorT     If  therefore  mis  were  a  new  point,  I  fliould  be 

THOMAt  inclTned  to  be  of  opinion  that,  though"  wHere  tbere  are  mutual 

cadwal  corenSBTreirt  tKn  fanr  r**A  *  p'roT'1* 

la  dm.  irHllt  ubliged  in  an  afibion  brought  for  the  breach  of  them  to 
aver^fRe^performance  oT  the  covenant  which  Is  to, be  performed 
on 'fits  part,  yeTthaTth^deTendantjn  jTuch  aftion  may  in  his 
pfca  intifrun  tho  nonpcifurffiance  of  the  covenant  to  fre  per> 
formed  on  the  paJToTtrie jgTaintTBT:  but  this  haJLhreQ  fo. often 
cJttermined  otherwiieTTTTat  it  is  too  late  now  to  alter  the  law 
in  this  refpe&.  "ifrut  where  wards'  maETa "condition' prece deft t 
or  a  qualification  of  a  covenant,  as  the  prefent  cafe  plainly 
is,  all  the  cafe's  agree  that  the  plaintiff  in  his  declaration  muft 
aver  the  performance  of  fuch  condition  or  qualification. 

And  my  Brothers  Abney  and  Burnett  being  both  of  the 
fame  opinion  with  me, 

Judgment  was  given  for  the  defendant  (a)." 

(a)  See  MvkUfln*  v.  TfrtMf,  £.    Vtrwtnt /•}>  153;  ficcj  and  the  cafet 
li  Ge$.  t.  f*p.  146;  and  Achtrlty  ?.    there  referred  to. 

M.iSGeo.i. 

Saturday,  Jeffry  Hassell  on  the  Demife  of  John  Hodgson 
0V'Mt  *  ogainft  Francis  Gowthwaite. 

A  ve7aWU1    T1 

Seafeboidcf-  -*•  HE  opinion  of  the  Court  was  thus  delivered  by 

tate  to  B;  *    ' 

ton&Cc?"  WilUs,  Lord  Chief  Juftice.  "  This  comes  before  the  Court 
fobjea  \o  a  upon  a  cafe  made  before  my  Brother  Abney  at  the  Lent  affixes 

ICnhCht5eC ^or  t'ie  coant7  °^  ***  held  on  t*lc  7 A  °f  Merck  174a,  on 
d°urii!gWhCT  fhe  trial  of  an  ejeSmem  for  a  moiety  of  a  mill;  and  the  cafe 

widowhood,  is  AS  follows.  " 
nmtb  pmr 

to  enter  for  Richafid  Didftury,  being  pofleflc &  of  the  premifes  in  quef- 
nonpty-      tion  under  a  leafe  for  lives,  by  his' will  duly  executed  bearing 

men t, and  to  J  *  ^ 

enjoy  ficc 

urftij  the  arrean  were  fatitfied ;  and  after  the*  widow't  marriage  or  death  he  willed  that  B. 
ihoold  pay  the  rent-charge  to  C.  his  executors  admioiftra tort  and  afligns  :  the  widow  mar- 
ried, on  which  C.  received  the  rent-charge  during  his  life,  and  thcn'C.  died,  witboout  dif- 
pofii  g  of  the  rent-charge,  appointing  D.  his  executor ;  held,  that  D.  had  no  tight  of  entry 
for  nonpayment  of  the  rent- charge. 

—If  D.  bad  a  right  of  entry,  a  demand  would  have  been  necefltxy.    Semb. 

— D.  the  executor  is  entitled  to  the  rent-charge*  femb.;  *nd  may  diftrain  for  it. 

date 
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date  tie  29th  of  May  1714  gave,  amongft  other  things,  to 
his  brother-in-law  Francis  Gowthwaite the  defendant,  upon  thev 
exceptions  provifoes  and  payments  following,  all  his  perfonal 

•  eftate  and  all  his  copyhold  tftate  which  he  purchafed  of  SirdemAHoDo- 
J.  lngleby  Bart,  to  him  and  his  heirs  for  ever,  purfuant  to  a 
Surrender  by  him  made  thereof.  And  he  alfo  gave  to  him 
his  executors  adminiftrators  and  afligns  (but  fubjed  alfo  to 
the  following  payments  and  provifoes)  all  the  corn-mill  kiln 
which  he  purchafed  of  Sir  A.  Danby  with  all  it's  perquifites 
and  appurtenances ;  all  which  faid  perfonal  eftate  copyhold 
leafehold  and  mill  and  kiln  with  their  appurtenances  he  the 
faid  Francis  Gowthwaite  his  heirs  and  afligns,  or  his  executors 
adminiftrators  and  afligns,  according  to  the  different  tenures 
thereof,  (hall  or  may  have  and  enjoy  upon  the  following  con- 
ditions provifoes  and  payments  and  no  other ;  and  amongft 
many,  other  payments  provifoes  and  conditions  there  are  the ' 
following  claufes  which  are  the  only  ones  that  are  material  in ' 

-the  prefent  cafe,  viz*  that  he  (hall  pay  to  his  (the  tefta  tor's) 
wife  Elizabeth  quarterly  payments  of  3/.   iox.  per  annum 
without  any  deductions  for  and  during  her  natural  life  or  until v 
(he  (hall  marry  again  and  no  longer.     And  gave  another  3/. 
ios.  per  annum  to  be  paid  quarterly  by  four  equal  payments. 
to  his  wife  for  the  fole  ufe  of  neceflaries  and  education  of  hU 
daughter  Hannah  during  her  minority;  and  di  reded  that  thefe 
two  annuities  (hall  be  charged  out  of  the  moiety  of  the  faid 
mill,  and  that  upon  nonpayment  thereof,  or  of  any  part ' 
thereof  contrary  to  the  true  intent  of  his  will  for  more  than 
thefpace  of  twenty  days  after  each  intended  payment  it  Jbali 
and  may  be  lawful" for  his  faid  wife  in  her  own  or  her  faid  daugh- 
ter's name  to  enter  upon  and  enjoy  the  faid  moiety  of  the  faid  mill 
and  it's  appurtenances,  until  fuch  arrears  with  all  reasonable 
charges  be  fully  difcharged  and  paid,  and  this  when  and  as 
often  as  need  (hall  require.     And  that  his  faid  daughter  fo 
foon  as  (he  (hall  arrive  at  the  full  age  of  twenty-one  years  (hall 
actually  enter  upon  the  quarterly  payment  of  3/.  iox.  per 
annum ;  and  in  oafe  her  faid  mother  (hall.be  then  either  dead 
or  married  again  that  (he  (hall  enter  upon  the  other  3/.  10/, 

per  annum  which  was  payable  to  her  faid  mother;  which 
payments  (hall  commence  from  and  after  the  death  of  his 

faid  wife.     And  that  in  cafe  his  daughter  (hall  die  in  her 
minority  and  without  lawful  iflue  then  living,  his  nephew 

Thomas 


WAITS* 
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1 744.   Thomas  Hodgfon  (hall  enter  upqn  the  fa  id  ront-chorge  belonging 
U>v^to  his  faid  daughter  at  what  time  his  faid  daughter  and  without 
lawful  iflue  fliould  have  arrived  at  the  faid  full  age  of  twenty*- 
dra.H*»o-one  years.     And  further  that  in  cafe  his  faid  wife  (hall  marry 
•on       again  or  however  after  her  death  (his  faid  daughter  being  alfo 
*****     dead  in  her  minority  and  without  iflue)  then  his  will  and  mind 
is  that  his  faid  brother-in-law  Francis  Gowthtuaite  his  execu- 
tors adminiftrators  and  afligns  (hall  pay  alfo  the  quarterly  pay- 
ment of.  3/.  1  ox.  (as  till  then  due  to  his  faid  wife)  to  his  faid 
nephew  Thomas   Hodgfon  his  executors  adminiftrators   and 
afligns,  always  intending  that  in  cafe  any  of  the  faid  three 
lives  then  in  being  i elating  to  to  the  faid  will  (hall  happen  to 
drop  in  the  interim  that  his  faid  daughter  or  her  lawful  iflue 
'or  elfe  the  faid  Thomas  Hodgfon  (hall  pay  one  moiety  of  the 
charge  relating  to  the  renewing  of  the  faid  leafe  to  his  exe- 
cutor.  He  conftituted  his  faid  brother-in-law  Francis  Gowth- 
vtaite  fole  executor  of  his  faid  wiil ;  and  afterwards  the  tef- 
tator  died  fo  fei?ed  on  the  fame  day  and  year. 

Hannah  the  daughter  in  the  lifetime  of  her  mother  died  10 
her  minority  and  without  iflue ;  and  the  faid  Thomas  Hodgfon 
the  nephew  at  the  time  when  the  faid  daughter  would  have 
arrived  at  her  age  of  twenty- one  years  entered  on  the  faid 
rent-charge  of  3/.  10/.  per  annum  fo  devifed  to  the  daughter, 
and  received  the  fame  during  his  life. 

Elizabeth,  the  widow,  afterwards  married  again  one  William 
Woody  on  whofe  marriage  the  faid  Thomas  Hodgfon  became 
alfo  entitled  to  the  faid  other  rent-charge  of  3/.  10/.  fo  devifed 
to  the  faid  wife,  which  by  the  faid  will  is  devifed  to  him  his 
executors  adminiftrators  and  afligns  as  aforefaid,  and  was 
poflefled  thereof  and  received  the  fame  during  hit  life. 

The  faid  Thomas  Hodgfon  in  his  lifetime  on  the  14th  of  Junt 
1 739  made  his  will,  and  the  faid  John  Hodgfon  the  leflor  of 
the  plaintiff  fole  executor,  and  then  died ;  and  becaofe  the 
faid  rent- charge  of  3/.  ioj.  fo  devifed  to  the  faid  Elizabeth 
the  widow  and  after  her  deceafe  or  marriage  to  the  faid 
Thomas  Hodgfon  his  executors  adminiftrators  and  afligns  as 
aforefaid  was  in  arrear  and  unpaid  to  the  faid  John  Hodgfin 

the 
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the  leffbr  of  rhe  plaintiff  as  executor  of  the  Grid  Thomas    17^4. 
'Hodgfon,  the  faid  John  Hodgfon  brought  his  eje &ment.     And  v—->^^ 
three  points  upon  the  trial  were  referved  for  the  opinion  of 
this  Court,  JlfE!? 

lft9  Whether  John  Hodgfon  the  feffor  of  the  plaintiff  had  ZT 
any  right  to  enier  for  nonpayment  of  the  faid  rent-charge  by  «*■«* 
virtue  of  the'faid  will.  ^££ 

adly,  Whether  a  demand  of  the  arrears  of  the  rent-charge 
ought  to  have  been  mack  by  him  before  the  bringing  of  the 
cjedment. 

3dly,  Whether  the  rent-charge  determined  on  the  death 
pf  the  faid  Thomas  Hodgfon. 

As  to  the  3/.  10/.  a- year  given  to  the  daughter,  and  given 
over  to  Francis  Hodgfon,  the  counfel  for  the  plaintiff  (a)  did 
not  infift  on  it,  otherwife  I  (hoirid  have  thought  that  that 
likewife  (b)>  as  to  the  right  of  Thomas  Hodgfon,  (which  is  the 
third  queftion,)  might  have  admitted  of  a  dtfpute,  as  well  as 
the  other :  but  as  that  is  given  up  by  the  counfel  for  the 
plaintiff,  I  (hall  confine  myfelf  to  th;  devtfe  of  the  3/-  tor* 
given  to  the  wife, 

And  if  we  (hould  be  of  opinion  as  to  either  of  the  three 
queftions  againft  the  leflbr  of  the  plaintiff,  it  will  be  juft  the 
fame  thing  as  if  we  were  of  opinion  againft  htm  upon  all  of 
them;  for  if  he  had  no  right  to  the  rent,  or  (if  ho  had)  had  no 
right  to  enter  for  nonpayment,  or  (if  both  thefe  points  were 
with  him)  if  a  demand  were  neceflary  befbre  bringing  the 
a&ion,  as  it  is  admitted  that  no  demand  was  made,  in  either 
of  thefe  cafes  judgment  muft  be  for  the  defendant.  And  as 
we  are  all  clearly  of  opinion  againft  the  plaintiff  on  the  firft 
queftton,  we  need  not  give  any  opinion  on  the  other  two : 
however,  as  they  were  fully  fpoken  to  by  the  counfel,  I  frail 
fay  a  little  upon   them,  but  without  giving  any  pofitive 

(«)  The  cafe  was  argued  on  TuefLm  phew  T.  Asfe/ia  his  ejcecutere  mjmhif-    ' 

the  6th  of  Ne+emhr  1744  by  Beetle  tratert  ana"  afltgns;  but  with  regard  to 

Berk,  for  the  leflbr  of  the  plaintiff,  and  the  other,  which  is  given  to  the  daugh- 

bj  Draper  Sent,  for  the  defendant.  ter,  the  devifbr  merely  laid  that  "  on 

(b)  There  feemt  to  be  a  diftin&ion  her  dying  a  miner  and  without  iflue  his 

between  the  two  fumi  in  the  will  \  the  nephew  T.  Hodgfon  fiall  enter  nfen  the 

firft  11  given  to  the  widow  during  her  faid  rent-charge  belonging  to  hit  Aid 

widowhood,  and  afterward!  to  the  ne-  daughter"  dec. 

opinion 
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1 744.    opinion,  and  (ball  begin  with  the  laft  queftion  firft,  as  being 
^  ■»■      a  queftion  on  the  right  itfelf. 

dem.HoDo-     And  this  may  be  divided  into  two  queftions, 

•o»  ift,  Whether  it  was  the  intent  of  the  teftator  that  the  rent- 

Gowth-  c^ar8e  ftould  determine  on  the  death  of  Thomas  HoJgfon,  or 
waiti.   go  to  his  executors  &c. 

adly,  Whether,  if  it  were  his  intent,  the  devife  can  be  fo 
confirmed  according  to  the  rules  of  law ;  for  if  his  intent  be 
n)t  confident  with  the  rules  of  law,  it  cannot  take  place. 

I  ft,  We  are  rather  inclined  to  think  that  the  teftator  in- 
tended that  the  rent* charge  (hould  continue  as  long  as  the 
eftate  out  of  which  it  iflfued,  and  that  if  that  (hould  laft  (as  it 
did)  after  the  death  of  Thomas  Hodcfin,  the  rent  (hould  go  to 
his  executors  &x.  For  the  rent  is  devifed  in  the  fame  words 
as  the  eftate,  each  of  them  to  the  executors  adminiftrators 
and  afiigns  of  the  firft  devifee.  The  obfervation  made  on 
the  fourth  (a)  claufe  in  the  will  will  not  hold,  that  it  is  plain 
thereby  he  intended  that  the  eftate  (hould  go  to  the  heirs  of 
Francis  Gowthwaite,  for  the  word  "  heirs"  there  is  plainly 
fatisfied  by  referring  it  to  the  devife  of  his  copyhold ;  but 
the  will  is  devifed  in  exprefs  words  to  Francis  Gowthwaite  his 
executors  adminiftrators  and  afligns.  In  the  next  place  it  is 
plain  that  he  did  not  intend  that  the  rent  (hould  determine  on 
his  daughter's  death,  but  that  her  iflue  (hould  have  it ;  9ind  it 
feems  as  if  he  intended  that  Thomas  Hodgfim  (hould  have  as 
good  an  intereft  in  it  as  his  daughter,  ftnee  he  direded  him 
to  pay  as  great  a  (hare  of  the  renewal  money  as  his  daughter 
or  her  iflue  were  to  pay.  Suppofing  it  therefore  to  be  his 
intent  that  the  rent-charge  (hould  go  to  the  executors  &c  of 
Thomas  Hcdgjhn. 

adly,  Let  us  fee  whether  !>y  the  rules  of  law  the  words  of 
the  devife  will  bear*fuch  a  conftru&ion.  Now  all  the  cafes 
cited  to  the  contrary  were  before  the  ftatutes  29  Car.  2.  c.  3. 
/  12.  and  14  Geo.  2.  c.  20.  /  9.  And  though  before  tbofe 
ftatutes  it  might  probably  have  been  very  difficult  to  recor- 
cile  fuch  a  devife  with  the  rules  of  law,  yet  we  think  that 

(a)  The/rft  claufe  in  the  will  at  abstracted  in  this  cafe. 

fince 
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fince  thefe  two  ftatutes  it  may  have  fuch  a  conftru&ion  as  is    1 744. 

contended  for  by  the  plaintiff.     The  material  cafes  cited  to1 — v— ^J 

the  contrary  were  Salter  v.  Boteler,  Moor  664 ;  a  rent  was 
granted  to  one  of  his  executors  adminiftrators  and  affigns  du-  Ha««ll 
ring  the  life  of  another;  the  grantee  died  inuflare  living  thedc,n$^,°°" 
ceftui  que  vie;  it  was  held  that  the  adminiftiator  could  not  Le    again/I 
a  fpecial  occupant  of  this  rent,  but  that  it  determined  on  the  ?owl1- 
death  of  the  grantee;  but  it  was  faid  that  the  grantee  .might   WAI 
have  afligned  it  in  his  lifetime,  and  that  if  it  had  been  giantcd 
to  him  and  his  heirs  the  heir  would  have  been  a  fptcial  occu- 
pant.    The  fame  doQrint  is  laid  down  in  2  Rol  Abr%   151. 
G.  3.     And  it  is  there  faid  that  the  rtafon  is  becaufe  a  free- 
hold cannot  go  to  the  executor  or  adminiftraror.     But   the 
contrary  is  there  held  as  to  lands:  ib.  G.  2      For  it  is  faid 
that  if  a  man  grant  lands  to  one  of  his  cxecutois  during  the 
life  of  another,  if  the  grantee  die  his  executor  (hall  he  a  ipicial 
occupant,  though  it  be  a  freehold.     And  the  fame  is  faid  in 
Fin.  Abr.  title  Occupant,  p.   71.     The  Jaw  therefore  before 
the  ftatutes  feems  xo  be  clear  that  there  could  be  no  general 
occupant  of  a  rent ;  and  for  this  reafon,  becaufe  there  can 
be  no  entry  on  a  rent  according  to  the  rule  bid  down  in  Co. 
Lit.  41.,  that  there  can  be  no  general  occupant  of  any  thing 
that  lies  in  grant.     But/the  books  feem  to  agree  that  the  heir    . 
might  be  a  fpecial  occupant  of  a  rent,  though  not  properly 
called  an  occupant,  but  rather  a  pcrfon  who  takes  by  the 
exprefs  words  of  the  grant,  and  therefore  may  mod  properly 
be  called jl  fpecial  grantee  or  aflignee  (a).     An(l  lne  books, 
mod  of  them,  fay  that  an  executor  or  admi.iiftiator  cannot 

-  be  a  fptcial  giantee  of  a  rent  granted  per  auter  vie,  becaufe 
it  is  a  freehold .  but  there  are  fomecafts  that  I  have  already 
mentioned  to  the  contrary  (b).  So  that  this  was  a  doubtful 
point  before  the  flat.  29  Car.  2.  c.  3.  and  14  Geo.  2.  r.  20.: 
but  the  doubt  new  feems  to  be  removed  by  thofe  ftatutes  frj. 
For  in  both  the  ftatutes  there  are  thefe  words,  an  eft  ate  or 
e flute 5  per  auter  vie,  which  extend  to  rents  as  well  as  lands, 

(4)  Vid.  C#.  Lit.  3S7.  h.  reafon  of  a  fpecial  occupancy;  and  if 

(£)  Vid  3  Atk.  466.  there  (hall  be  no  fpecial  occupant,  they 

U)  By  the  former  (feci.  14)  it  i*  en-  (hall  go  to  the  executors  or  adminift:a- 

aclcd  that  cftates  per  auttr  vie  fl»all  be  torsof  the  gran  tec,  and  be  aflTcts  in  their 

dcvifdble,  and  if  not  deviled  chargeable  hands.     By  the  latter,  »n  cafe  of  in- 

in  the  hand*  of  the  htir  as  affeu  by  de-  tcflacy  the  furplui  is  diftrabutablc  as 

(cent,  if   they  (hall  come  to  him  by  pcrfonal  cftatc. 

And 
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1744.    And  as  thefe  (latutes  make  elecutors  and  adminiftrators  ca- 

* ■  ■  \   wpable  of  taking  fuch  eftates,  and  dired  in  what  manner  they 

(halt  be  applied  and  diftributed,  we  think  that  fince  thefe 

Jcm^Ho"  ^atutcs  an  executor  or  adminiftrator  may  take  as  a  fpecial 

»v      grantee  of  a  rent,  grantedor  devifed  to  one  and  his  executors  or 

n«nl*    adminiftrators  (a).     If  therefore  the  intent  of  the  devifor  in 

waTti."  (^e  Vrt^nl  ^^  was»  as  we  (hink  it  was,  that  the  rent  (hould 

go  to  the  executors  or  adminiftrators  of  Thomas  Hodgfin,  we 

are  of  opinion  that  there  is  now  no  objection  in  point  of  law 

why  they  may  not  take.     We  are  therefore  rather  inclined  to 

be  of  opinion  that  the  leffor  of  the  plaintiff,  as  executor  of 

Thomts  Hodgfon,  had  a  right  to  this  rent :  but  we  give  no  po- 

iitive  opinion  upon  it. 

Secondly,  Nor  do  we  give  any  pofitive  opinion  on  the 
fecond  queftion,  whether  a  demand  were  neceflary  before  the 
leffor  could  bring  his  ejectment ;  but  we  are  rather  inclined 
to  think  that  it  was.  That  a  demand  is  neceflary  where  a 
rent  is  referved  with,  a  condition  of  re-entry,  except  in  the 
cafe  of  the  King,  is  folemnly  determined  in  Boroughs  cafe, 
4  Co.  73.  And  I  know  no  cafe  to  the  contrary,  except 
Kidwelly**  cafe,  Plowd.  70.  which  is  there  denied  to  be  law. 
But  a  man  may  certainly  diflrain  for  a  rent  before  any  de- 
mand ;  and  the  prefent  is  a  fort  of  a  mixed  cafe.  In  Lit 
327.  and  Co.  Lit.  203.  fuch  a  condition  of  entry  as  the  pre- 
sent feems  to  be  compared  to  a  diftrefs.  The  words  of  Lit- 
tleton are,  "  he  (hall  hold  the  land  but  in  manner  as  for  a 
diftrefs ;"  and  of  Lord  Coke,  "  that  he  (hall  take  the  profits 
in  4 he  nature  of  a  diftrefs."  And  this,  I  believe,  occafioned 
the  doubt  at  firft  in  the  cafe  of  Jennet  v.  Cooles,  1  Sid.  223; 
1  Saund.  112;  and  1  Lev.  1 70.  whether  an  eje&ment  would 
be  on  fuch  a  power  of  re-entry:  but  it  was  at  laft  determined 

f  (a)  An  eftate  per  auter  vie  U  not  in-  man  will  take  at  a  fpecial  occupant, 

tillable  within  the  ftatnte  de  donn :  the  iftrtavV.  Frethr%  1  Atk  514;  and  Lm 

£rft  taker  may  difpofe  of  it  by  any  con-  v.  Burrn*>  3  P.  9Pm.  163— Where 

▼eyancc    during  hia  life,   N*rfn    v.  fuch  an  eftate  it  limited  to  4.  hit  hein 

TreckiTy  t  Atk.  susTbtDnkff  Gr*f*  cxecotora  and  adrainiftratort,  on  A*t 

t9%  v.  Hammer \  %  P.  rVms.  166.  n  (*);  dying  inteftate  hit  heir  it  entitled  at 

-  Dee  A  Blah  v .  Luxtn,  6D.&E  189;  fpecial  occupant,  and  confequently  may 

nod  Grey  v.  Man—cky  in  Chanc  Trim,  retain  the  title-deed*  againft  the  admi- 

Vac.  1 765*  cited  in  6  D.  Gf  E.  191 .;  niftrator,  Atkinfm  r  Bmkgr,  4  £>.  Gf  £. 

or  femb.  by  hi*  will  alone,  ib     But  if  aio. 


he  do  not  difpofe  of  it,  the  remainder* 


that 
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that  it  would  (a)9  and  the  judgment  given  in  the  King's  Bench    f  * 
was  affirmed  in  the  Exchequer  Chamber.     And  the  leffor  in  ^-^O^j 
this  cafe  road  admit  that  it* will,  otherwife  it  will  afford  HlWEtt 
another  obje  dion  againft  him.   As  therefore  this  feems  in  thefan.HoD*. 
nature  of  a  penalty  to  take  the  land  from  the  owner,  though      ••* 
but  for  a  time,  and  as  an  ejedment  will  lie  againft  him  as  cow™* 
well  in  this  cafe  as  in  the  cafe  of  a  re-entry,  we  think  that  a    waits. 
demand  is  neccflary  (b)9  but  give  no  pofitive  opinion,  being 
all  clearly  of  opinion, 

Upon  the  firft  queftion,  that  the  leflbr  had  no  right  to  enter 
for  nonpayment  of  the  rent.  Such  a  condition  is  certainly 
to  be5  taken  ftri&ly,  and  therefore  is  not  to  be  carried  farthet 
than  the  devifor  himfelf  has  carried  it.  Therefore  it  has  been 
holden  that  the  lord  upon  an  efcheat  cannot  enter  upon  a 
condition  of  re-entry  for  nonpayment  of  rent.  And  it  has 
been  always  holden  that  powers  to  cut  down  trees,  to  make 
leafes  (e)>  or  to  do  any  thing  that  aflFeds  the  land,  mud  be 
taken  ftrifikly,  and  are  not  to  be  carried  farther  than  the  exprefs 
words.  So  is  the  cafe  of  Sacheveril  v.  Day  or  Dale,  Latch 
163  and  Poph.  193;  and  there  are  feveral  other  cafes  that 
are  exprefs  to  the  fame  purpofe.  So  if  a  rent  be  granted  to 
one  and  his  heirs,  with  a  power  for  him  to  diilrain  during  his 
life,  his  heirs  cannot  diftrain,  Co.  Lit.  147.  b.  Buffs  cafe,  7 
Co,  24  b. 

Though  the  intent  of  the  teftator  therefore  in  this  cafe  had 
been  that  Thomas  Hodgfon  and  his  executors  might  enter  and 
take  the  profits,  yet  as  he  has  not  exprefled  it,  it  cannot  be 
implied ;  for  the  condition  of  entry  is  plainly  confined  to  the 
mother  and  daughter:  but  we  think  likewife  that  his  intent 

(a J  Vid.  Hargr.  Ct.  Lit.  10%.  m.  note  there  be  a  fofficient  diftxeft  on  the  pre- 

3.  mifes  he  cannot  recover  in  ejectment 

(b)  See  alfo  Qnirigbt  d.    Hart  ▼.  without  making  a  demand  of  the  rent. 

C«f«r,Dwv/.  477.  od.  ed.— In  the  cafe  Dte  d.  Firfier  v.  Wtmllafa  7  D.  4f 

of  landlord  and  tenant,  where  the  for-  E,  117. 

mer  hac  a  right  lo  re-enter  for  nonpar-  ( t)  See  G-dtitle  6.Clarget  v.F*mieam9 

neot  of  rent,  the  letgidature  have  re-  £«?/.  564;   Pomery  v.  Ptrtinrdtn,  % 

Ueved  him  from  the  difficulties  attend-  D.  &  E.  665;  and  Dot  d.  Wyndham  ▼. 

ing  a  re-entry  at  common  law,  by  en-  Halcombey  7  D    &  E.   713  ;  where 

abltag  him   to  recover  in   ejectment  moft  of  the  cafes  on  (hit  fnbject  are 

without  any  formal  demand  if  tbert  bt  collected;  the  refolt  of  them  all  is  that 

mt  afmfficitnt  diftrefi  tm  the  demftdpre-  the  cenftruction  of  the  power  is  to  be 

mftty  Eat.  4  Gt9.  2. 1. 18./.  a.  But  if  governed  by  the  intention  of  the  parties. 

was 
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1 744.    was  otherwife.     A  man's  intent  rauft  be  collected  from  his 

words;  and  when  a  man  in  one  part  of  a  will  or  grant  makes 

ufe  of  certain  words  and  omits  them  in  another  part,  it  has 

Ha miill   always  been  holden  that  his  intent  mud  be  taken  to  be  diffe- 

•o»°      pcnt-     Befides,  it  is  very  probable  that  he  might  intend  to 

H™&     givefucha  power  to  his  wife  and  daughter  and  not  to  give  it  to 

Cowtv-  a  morc  Jiftant  relation,  much  Icfs  to  his  nephew's  executors 

and  adminiftrators  who  might  be  no  relations  at  all.     But  it 

was  faid  that  then  it  would  be  hard  for  Thomas  Hodgfonto  pay 

half  of  the  renewal  if  he  had  no  other  rtmedy  to  recover  it 

but  by  a&ion  of.  debt.     But  this  receives  an  anwfer  ;  for  it 

being  plainly  a  rent-charge,  and  fo  exprefsly  called  in  one 

part  of  the  will,  he  may  certainly  diftrain  for  it. 

As  therefore  we  are  of  opinion  that  the  executor  of  Thomts 
Hodefon,  even  taking  it  that  he  has  a  right  to  the  rent,  has  no 
right  of  entry',  the  coofequence  is  that  John  Hodgfin  who 
claims  only  as  executor  of  T.  Hodgfon  cannot  recover  in  this 
ejedmrnt ;  and  therefore  according  to  the  rule,  be  mud  pay 
the  defendant  the  cods  of  a  nonfuit." 

M.  iSC  1. 

Monday, 

No»:  »6th.  Et.  Blissett  againft  J.  Hart. 

In  inaction  [HiK  , ?  G§0#  %t  RoL  ?ft j 

owner  of  an  rr* 

IS*"1  A  HIS  was  an  aaion  on  the  cafe. 

perfon  who 

fen ''.unrtl  ^he  ^  count  a"eged  thal  "  thc  plaintiff  on  the  2d  of 
hif/the  *  April  1 740  before  wa$  and  from  thence  hitherto  hath  been  and 
plaintiff  (ii||  \$ /fifed  of  a  certain  antient  ferry  with  the  appurtenances 
™a„i^afrecommonly  called  BMock  Hithe  Ferry  upon  and  over  tbe  river 
fcflion;  tntlfis  in  the  parities  of  North  Moore  in  the  county  of  Oxford 
ft'  fo*!"0181^  Appleton  in  the  county  of  Berks  for  conveying  and  carry- 
his  decUra-iog  upon  and  over  that  river  forwards  and  backwards  all  por- 
tion thtt  hefons  and  the  horfes  carriages  and  cattle  of  all  perfons  having 
^J^'occafion  for  the  fame  in  boats  kept  by  her  (the  plaintiff)  there 
men  fuffici-for  that  purpofe,  taking  for  the  fame  certain  reafonabie  freights 
ent  to  carry  or  ferryages  to  wit,  for  every  perfon  on  foot  one  halfpenny,  for 
Ever"*"*  every  pei fon  on  horfeback  one  penny,  for  every  horfe  one 
Bull.  n.  p.  Pcnn7 ' 

76.  s.  c.  ' 
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penny,  and  for  every  carriage  as  follows,  to  wit,  for  every    1 744, 
coach  or  chariot  2/-  6d.9  for  every  waggon  1 /.  and  for  every  Uy«J 
cart  or  chair  6d.  and  for  every  fcore  of  (heep  4^.,  and  for 
all  other  cattle  one  halfpenny  by  the  head,  which  (aid  ferry  Blwitt 
has  been  in  the  form  aforefaid  from  time  whereof  the  me-    hamp. 
mory  of  man  is  not  to  the  contrary  [and  no  other  ferry  ever 
was  over  the  faid  river  within  the  faid  parifties  or  either  of 
them  or  near  the  faid  ferry  of  the  faid  Elizabeth97] ;  Never- 
thelefs  the  defendant  on  &c  unlawfully  injurioufly  and  wrong- 
fully ere£ked  and  fet  up  another  ferry  upon  and  over  the 
faid  river  near  to  the  faid  ferry  of  the  faid  Elizabeth  at  the  > 
parifhes  of  Fifield  and  North  Moore  in  the  faid  counties  and 
continued  the  fame  &c,  and  at  divers  days  and  times  &d* 
and  unjuftly  carried  arid  conveyed  in  his  boat  a  great  many 
perfons  and  divers  hgrfes  &c  &c  over  the  fame  river  there 
forward  and  backward  near  to  the  plaintiff's  faid  ferry  ;  by 
reafon  whereof*  the  plaintiff  was  obliged  to  let  her  faid  ferry 
at  a  much  lefs  rent  than  (he  did  before,   and  had  been  de- 
prived of  a  great  part  of  the  profit  and  emolument  of  the 
faid  ferry,  which  of  right  belonged  to  her  &c. 

There  were  five  other  counts  in  the  declaration.  The 
fecond  only  differed  from  the  firft  in  thefe  two  particulars, 
in  faying  that  the  plaintiff  kept  boats  for  carrying  perfons 
carriages  and  cattle,  "  for  certain  reafonable  freights  and 
ferryages"  without  faying  what  the  freights  were,  and  in 
omitting  the  words  between  the  parenthefis  in  the  firft  count* 

The  third  and  fourth  counts  varied  from  the  two  firft  in 
this  refped,  that  they  charged  the  defendant  with  continuing 
another  ferry  unlawfully  erefted  by  the  defendant  near  the 
plaintiffs  ferry. 

The  fifth  count  was  fimiiar  to  the  fecond,  except  that  the 
ferry  was  dated  to  be  over  the  Thames,  inftead  of  the  Ifis  j 
and  the  fixth  refembled  the  fifth  with  this  difference  only, 
that  it  was  for  continuing  another  ferry  unlawfully  fet  up  by 
the  defendant  &c. 

The  defendant  having  pleaded  .the  general  iflue,  the  caufe   . 
was  tried  at  the  afGzes  at  Reading,  when  a  verdiS  was  given 
for  the  plaintiff  with  one  (hilling  damages. 

A  motion 
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1 744.        A  motion  was  then  made  in  arreft  of  judgment,  and  the 

c.i  y-  ■■/cafe  was  twice  argued,  on  the  16th  of  April  and  on  the  26th 

of  November   1 744  by  Belfield  and  Hayward  Serjeants  in 

B"2J*  fupport  of  the  motion  and  by  Skinner  King's  Serjeant  and 

hTTt;    Booth  Serjeant  contra: 

Several  objc&ions  were  taken  to  the  declaration,  ift, 
That  this  was  a  prescription  againft  common  right,  and  there* 
fore  (hould  be  clearly  laid.  That  it  was  only  ftated  that  the 
plaintiff  was  feifed,  not  that  he  was  feifed  in  fee  ;  whereas 
no  one  can  prefcribe  who  has  not  an  eftate  in  fee.  Co.  Lit. 
li$i  Carytonv.  Uthebye.  2  SaknJL  113;  LuttrePs  cafe,  4 
Co..  86.  Aldrefs  cafe,  9  Co,  5*7.  b.  Eve  v.  Wright,  Cra. 
Car.  75  y  Harrifon  v.  Peck,  Latch,  no  ;  Cowper  v.  Andrew, 
Hob.  39  ;  Scoble  v.  Skehon,  2  Mod.  318  ;  2  Show.  195  ;  and 
Skirt.  36. 

2dly,  That  there  mud  be  foroe  valuable  confideration  to 
fupport  fuch  a  toll,  fuch  as  repairing  &c.  Farmer  t.  Brook, 
Owen6y9  1  Leon.  142,  3;  Bali  v.  Collie,  3  Bulftr.  61  ;  17 
Fin.  Abr.  title  "  Prejcription,  B.  259.  But  no  confideration 
is  here  ftt  forth. 

3dly,  It  ought  to  be  a  reafonable  toll,  Savile  14.:  whereas 
here  the  tolls  were  unreasonable ;  2/.  6d.  for  a  coach  or 
chariot,  and  only  is.  for  a  waggon;  and  that  the  prefcrip* 
tion  here  laid  could  not  be  fupported,  becaufe  there  were 
no  chariots  or  coaches  before  the  time  of  Queen  Elizabeth. 

4thly,-That  it  (hould  have  been  averred  in  the  declara- 
tion that  the  plaintiff  kept  boats  and  ferrymen  fufficient  to 
carry  goods  and  paflengers  over  the  river ;  and  that  the  want 
of  this  averment  was  not  aided  by  the  verdi£k. 

On  the  part  of  the  plaintiff  it  was  anfwered, 
iff,  That  it  was  fufficient  for  the  plaintiff  to  declare  on 
his  poffeffion  only  without  dating  a  feifin  in  fee ;  this  being 
an  adion  againft  a  wrong -doer  for  disturbing  the  plaintiff  in 
his  right,  and  not  an  adion  for  the  toll  or  duty.  That  ac« 
lions  for  diverting  watercourfes,  for  (lopping  up  lights,  for 
difturbing  rights  of  common,  and  for  rights  of  way  were 
founded  on  poffeffion,  Strode  v.  Byrt9  4  Mod.  41 8  ;  Hobble- 
thwaite  v.  Palmes,  3  Mod.  48 ;  Anon.  1  Ventr.  248  ;  and 
Saunders  v.  Williams,  ib.  319.  And  that  in  an  adion  for 
not  grinding  at  the  plaintiff's  mill  it  was  fufficient  to  ftate 
hat  the  plaintiff  "  had  and  ought  to  have  toll"  &c,  Chap- 
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v.  Flexman,  2  Pentr.  291.     So  in  the  cafe  of  ere&ing  a    1  744. 
new  market,  it  is  fufficient  to  allege  that  the  plaintiff  "  hath  1 
and  ought  to  have  a  market  and  toll"  &c,     Tard  v.  Ford,  2 
Sound.  172;  Robinfon's  Entr.  51. 

idly.  That  it  is  not  neceflary  to  fet  fprth  any  conflderation. 
%  BrownL  and  Goldejb.  177;  and  Fofter  v.  Holyman,  1  Lev. 
103. 

3dly,  That  there  was  nothing  unreafonable  in  the  ctaim 
of  tolls  as  fct  forth  ;  and  that  the  rates  being  dated  after  a 
videlicet  it  was  net  neceflary  to  prove  them  as  laid.  Stapleton  - 
v.  Morfe,  Gra*  Eliz.  798.  And  with  regard  to  coaches  being 
of  modern  invention,  it  was  fufficient  to  fay  that  the  fads 
confirming  the  prescription  are  found  by  the  jury  (a). 

4thly,  That  in  fafik  it  was  fufficiently  averred  that  the 
plaintiff  kept  boats  Arc,  "  boats  kept  by  her  (the  plaintiff) 
for  that  purpofe ;"  that  if  not,  the  want  of  fuch  an  averment* 
if  neceflary,  was  aided  by  the  verdift ;  and  that  in  fuch  an 
afiion  as  this  it  was  not  even  neceflary  to  make  fuch  an  aver- 
ment at  alL  That  this  was  not  like  the  cafe  of  a  mere  pri- 
vate right.  That  though  fuch  an  averment  was  to  be  found 
in  fome  of  the  precedents  of  declarations  of  this  kind,  the 
greater  number  of  precedent*  was. without  it.  Raft.  9.  *;  1 
Brown*  1  Entr.  68,  9  ;  Robin/.  Entr.  51 ;  Hearn  101,  190  ; 
II  Hen  4.  82,  83;  pi  28;  Harbin  v.  Green,  Hob.  189; 
Finkerfterne  v.  Ebdtn,  1  Ld.  Raym.  384  ;  Buxton  vi  Batenum, 
1  Sid.  88  ;  203  ;  I  Keb.  386  ;  457  ;  Hall  v.  Wifeman,  Dyer 
l  IT.  a.  and  Stedman  v.  Hay9  Com.  Rep.  366.  And  that  the 
defendant  might  indi6fc  the  plaintiff  for  not  keeping  a  fuffi- 
cient number  of  boats  Arc,  this  being  a  right  of  a  public 
nature,  or  he  might  bring  an  a£tion  againft  him  for  damages 
if  he  had  fuftained  any  particular  injury,  2  BrownL  &  Gol- 
dejb.  180;  Payne  r.  Partridge,  Salt.  12;  and  Carth.  191. 

The  Court  over-ruled  all  the  obje&ions  but  the  laft  on  the 
firft  argument.  The  fecond  argument  was  dire&ed  for  the 
fingle  point  only,  whether  it  were  neceflary  to  aver  in  the 
declaration  that  the  plaintiff  kept  boats  and  ferrymen  fuffi- 
cient to  carry  goods  and  paflengers  over  the  river ;  and  on 
the  fecond  argument  this  obje&ion  was  alfo  over-ruled. 

(«)  Vid.  CbicbiJUr  v.  LttHriige,  1 1  €V#.  a.  fif.  71,  73. 

The 
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1744.   The  Court  therefore  difcharged  the  rule  for  arrefting  the 
'judgment. 


BtlWITT 
sgmimft 
Hart. 


(a)  The  reafons  given  by  the  Court 
for  the  opinion  they  entertained  do  not 
appear  in  Lord  Chief  Juftice  WtlU?% 
papers  :  bat  the  following  note  is  taken 
ftom  Mr  J.  Abney*  note  book. 

"  By  the  Court.  A  ferry  is  public! 
juris  It  is  a  franchifc  (hat  no  one  can 
creel  without  a  licenfetrom  the  crown: 
and  when  one  is  eredted,  another  can* 
not  be  erected  without  an  ad  quod 
damnum.  If  a  fccoml  is  erected  with, 
out  a  licence,  the  crowu  has  a  remedy 
by  a  quo  warranto,  and  the  former 
grantee  has  a  re  nicely,, by  action  (i). 
But  what  profits  it  yielded,  and  what 
repair  it  was  in  were  proper  for  the 
consideration  of  the  jury  to  found  their 
damages  upon.  The  county  cannot 
change  a  bridge  or  highway  from  one 
place  to  another  6  M$d.  307 ;  a  In  ft. 
701.     The  franchifc  is  the  ground  of 


Judgment  for  the  plaintiff,  (*). 

the  action.  Br§.  Abr.  "  A8iew  m  the 
Caft\"  pi.  14;  41  ;  57.  In  cale  of 
erecting  a  new  market  or  ferry  to  my 
nuifanre,  I  may  have  an  affile  of  nui- 
fance  or  an  action  on  the  cafe.  If  the 
ferry  be  not  well  repaired,  it  is  popu- 
lar, and  in  nature  of  a  highway  (2), 
and  no  action  lies  without  fpecial  da- 
mage by  reafon  of  the  infinity  of  foils  1 
but  it  is  to  be  reformed  by  prefentment 
or  information  at  the  fuit  of  the  crown. 
This  differs  from  the  cafes  of  mills, 
bakeboufeft,  6rc,  which  are  grounded 
on  cufloms  and  of  a  private  nature  ; 
and  this  declaration  is  good  without  an 
averment  of  the  fumciency  of  the  fer- 
ry.— And  the  plaintiff  had  judgment. 
N.  B.  The  Court  rather  inclined  to 
conceive  that,  if  the  averment  had 
been  oeceftary,  the  verdict  had  not 
cured  it."— MS.  Abney]; 


(1)  But  the  owner  of  a  ferry  from  A.  to  B.  cannot  prevent  perfons  going  in 
the  boats  of  any  other  perfon  from  A.  directly  to  C,  though  C.  lie  near  to  B.y 
provided  it  be  not  done  fraudulently  and  as  a  pretence  for  avoiding  the  regular 
fcrry.     Tripp  v.  Franks  4  D  ST  E.  666. 

(a)  Vid,  Br$  Abr.  tit.  "  Adi$m  fw  the  Caft,"  pi.  93.— But  in  the  cafe  of  * 
county  bridge,  no  action  can  be  maintained  by  an  individual  again  ft  the  inha- 
bitants of  a  county,  though  be  fuftain  a  particular  injury  in  confeqnence  of  the 
bridge  being  out  of  repair.  Ruffe  I  I  y.  Ibt  Men  §f  De+tn,  a  D  &  £•  66^  i 
Pauib.  340. 


wdncS'*'  Nathaniel  Simpson  agmnft  Chxverton  Hartopp. 

•Nov.  a  8  th. 

^    *  [Hil.  16  Gio.  i.    Rol.  1*60] 


Implements  A  HE  opinion  of  the  Court  was  delivered,  as  follows,  by 

of  trade  are  • 

privileged  mmm%  . 

fromdiftrers  Wilks%  Lord  Chief  Juftice.  «  Trover.  This  comes 
the '  fc*  iif  before  the  Court  on  a  fpecM  verdift  found  at  the  Leiajlcr 
aftLlVfc   aflizes,  held  at  Lcicejler  on  the  3d  of  Auguft  1 743. 

at  the  time, 

or  if  there  b?  any  other  fufficient  diftrefs  on  the  premifes.  ^^ .. 

But  if  they  he  not  in  actual  ufc,  and  if  there  be  no  other  fufficient  diftrefs  on  the  premies, 
thee  tbey  may  be  diftraiacd  for  real.  -,. 
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*f  he  plaintiff  declared  againft  the  defendant  for  that  on  the    ,  7  *  j 
^6th  of  Ofiober  1741  he  was  poflefled  of  one  frame  for  the.    -u-,__r 
knitting  weaving  and  making  of  (lockings,  value  20/.  as  of 
his  own  proper  goods,  and  being  To  poflefled  he  loft  the  fame,  ^"J*?1 
and  that  afterwards  to  wit  on  the  18th  of  Auguft  1742  it  h?mw. 
.  Came  to  the  hands  of  the  defendant,  w*io  knowing  the  fame 
to  be  the  goods  of  the  plaintiff  afterwards  to  wit  on  the  19th 
day  of  the  fame  month  of  Auguft  converted  the  fame  to  hit 
own  life  \  damage  30A 

The  defendant  pleads  hot  gtiitty ;  and  the  jury  And  that  the 
plaintiff  on  the  27th  of  March  1741  was  poflefled  of  one 
frame  for  knitting  weaving  and  making  (lockings,  value  8/., 
as  his  own  proper  goods.  That  upon  that  day  he  let  the  faid 
frame  to  John  Armftrong  at  the  weekly  rent  of  cj</.f  and  fo 
from  week  to  week  as  long  as  they  the  faid  Nathaniel  Simffon 
(the  plaint iffj  and  John  Armftrong  (hould  pltafe;  by  virtue 
of  which  letting  the  faid  John  Armftrong  was  poflefled  of  the 
(aid  frame  at  the  faid  rent  until  the  time  after  mentioned, 
when  the  fatne  was  feifed  as  a  diftrefs  for  rent  by  the  defen- 
dant. That  the  faid  John  Armftrong  is  by  tcade  a  (locking-  ' 
weaver,  and  ufed  the  faid  (locking- frame  as  an  inftrument  of 
his  trade,  and  continued  the  ufe  thereof,  and  his  apprentice 
was  ufing  the  faid  (locking* frame  at  the  time  therein  after 
mentioned,  when  the  fame  was  feifed  by  the  defendant  as  a 
diftrefs  for  rent.  That  the  faid  John  Armftrong  held  of  the 
defendant  a  certain  mefluage  and  tenement  in  the  parifti  of 
JVoodhoufe  nni  couptyof  Leicefter  by  virtue  of  a  leafe  to  htm 
the  faid  John  Armftrong  thereof  granted  by  the  defendant, 
under  the  yearly  rent  of  35A  for  a  term  of  years  not  yet  ex- 
pired, and  was  in  the  aSual  pofleflion  of  the  (erne  when  the 
faid  (locking-frame  was  diftrained  for  rent  by  the  defendant. 
That  on  the  19th  of  December  1 751  John  Armftrong  was  in- 
debted to  the  defendant  in  53/.  for  arrears  of  rent  of  the  faid 
mefluage  and  tenement ;  and  that  the  faid  docking-frame  was 
then  upon  the  faid  mefluage  in  the  pofleflion  of  the /aid  John 
Armftrong*  and  that  there  were  not  goods  or  chattels  by  law. 
diftraihable  for  rent  in  the  faid  mefluage  without  the  faid 
docking-frame  fufficient  to  fatify  the  faid  rent  To  in  arrear  at 
the  time  when  the  faid  ftocking-.frame  was  feiztd  as  a  diftrefs 
for  the  faid  rent.    That  on  the  faid  19th  of  December  the 

X,  1  defendant 
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defendant  entered  in  the  faid  meflbage  and  leneraent9  and 
then  and  there  prized  the  Aid  flocking- frame  on  the  faid  pre- 
njifes  as  a  diftrefr  for  the  faid  rent  fo  in  arrear,  as  the  faid 
J*h*n&rmfirmg*  apprentice  was  then  weaving  a  flocking  on 
the  fame  frame.  And  that  the  defendant  (though  often  re- 
queued) hath  rtfufedto  deliver  the  faid  ftocking-frame  to  the 
faid  plaintiff,  and  continues  to  detain  the  fame.  The  fpecial 
-vardift  concludes,  as  ufual,  by  fubmittiag  the  matter  to  the 
opinion  of  the  Court  whether  the  faid  flocking- frame  was  by 
law  diftrainable  for  the  Aid  arrears  of  rent  or  not;  and  if  the 
Court  (houhJ  be  of  opinion  that  it  was  not,  they  aJfei*  the 
damages  of  the  plaintiff  at  8/.  cVc 

Upon  this  fpecial  verdiS  three  queftions  (#)  arife, 
Firft,  Whether  a  flocking- frame  has  any  privilege  at  all,  as 
being  an  mftrument  of' trade;  or  whether  it  be  generally 
diftrainable  for  rent  as  other  goods  am,  even  though  there 
was  fufficient  diftrefs  befides» 

Secondly,  Though  it  may  be  fo  far  privileged  as  not  to  be 
diftrainable  if  there  be  no  other  goods  fufticient,  yet  whether 
or  not  it  may  not  be  diftrained  if  there  be  not  Aifficieot 
diftrers  befidet. 

Thirdly,  Though  it  be  difttataable  either  in  the  one  cafe 
or  the  other  when  it  is  not  in  a  Anal  ufe,  yet  whether  or  no  it 
has  not  a  particular  privilege  by  being  aAually  m  ufe  at  the 
time  of  the  diftrefs,  as  the  prafent  cafe  as. 

I  fhall  tot  touch  upon  the  two  firft  questions,  becaufe  they , 
are  not  the  prefent  cafe;  but  yet  it  may  be  proper  to  confider 
them  a  little,  to  introduce  the  Child,  which  is  the  very  cafe 
now  in  qneftkm. 

There  are  five  forts  of  things  which  at  commonhw  were 
not  diftrainable; 

I  ft,  Things  anaeaed  to  the  freehold 

2d,  Things  delivered  to  a  perfoacxercifing  a  public  trade 
to  be  carried  wrought  worked  up  or  managed  in  the  way  of 
his  trade  or  employ. 

t«JTh«  ctfe  «»•  take  tiftc*  ten   Kiag^i  Sojl  «o4  M*k  ««r}t.  for  tl« 

fk'wliff,  tod  by  &tiimer  cod  /~*k* 
xktf*  wjt*.  fo  tke  dtfcndaat. 


Mhwim  fdnmy  6th   1943.  4.  tod    pitiatiff;  tad  by  &tim*r  cod  fftllet 
Wi*f+9  &9  l«ft>  »744t  *J  Wis   kias^teju.  fo 
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3d,  Cocks  or  (heaves  of  corn.  I  »ja  a. 

4th,  Beads  of  the  plough  anri  inftrutnents  of  hufbandry.  «w  -^n^r 

5th,  The  indrumenrs  of  a  man's  trade  or  pofleffion. 

The  firft  three  forts  were  abfolotely  free  from  diftrefs,  and  Sm>yw 
could. not  be  diftraiped,  even  though  there  were  no  other  I1^^g> 
goods  befides.  .       . ' 

The  two  lad  are  only  exempt  fob  modo,  that  is  upon  a* 
fuppoiition  that  there  is  fufficient  diftrefs  befides. 
4  Things  annexed  to  the  freehold  (a)  as  furnaces,  mitldones; 
chimney-pieces,  and  the  like,  cannot  be  drftrained,  becaufe? 
they  cannot  be  taken  away  without  doing  damage  to  the  free- 
hold,  which  the  law  will  not  allow. 

Things  fent  or  delivered  to  a  perfan  exercifing  a  trade,,  to 
be  carried  wrought  or  manufadured  in  the  way  of  his  trade, 
as  a  horfe  in  a  fmhh's  (hop  (b),  materials  feril  to  a  weaver,  v 
or  cloth  to  a  taylor  to  be  made  up,  arc  privileged  for  the  fake' 
of  trade  and  commerce,  which  could  not  be  carried  on  if 
fucH  Thing's  under  thefe  circtimftances  could  be  diftrained  for 
rent  duefiom  the  perfpn  in  whofe  cuftody  they  are. 
'  Cocks  and  (heaves  of  com  were  not  dtfttainable  before  the 
ftatute  2  W.  fcf  Af.  r .  5.,  (whfch  was  made  in  favour  of  land- 
lords), becaufe  they  coold  not  be  redored  again  in  the  famef 
plight  and  condition  that  they  were  before  upon  a  replevin,  but 
inuft  neceflarily  be  damaged: by  being  removed. 

Beads  of  the  plough  &c  were  not  didrainable  (r),  in  favor 
of  hu/bandry  (which  is  of  fd  great  advantage  to  the  nation,) 
and  likewife  becaufe  a  man  ihould  not  be  fcft  quite  deflitute 
of  getting  a  living  for  himfelf  and  his  family.  And  the  fam* 
rtafons  hold  in  the  cafe  of  the  indmments  of  a  man's  trad* 
orproftflion. 

But  th^fe  two  lad  are  not  privileged  in  cafe  there  is  diftrefs 
enough  beiges;  otherwtfe  they  may  be  diftrained. 

Thefe  rules  are  bid  down  and  fully  explained  in  Co.  Lit. 
47.  a.  b.  and  many  other  books  which  are  there  cited ;  and 

(«)  Vid#  mitt  v.  Smith,  4D.VM.  U)  But  they  may  bt  diftmM  for 

j#4,  nonpayment  of  the  poar«ratev  thongfe 

(I)  Or  brought  into  a  common  inn.  there  be  no  other  goods  fuftcicmt  to  an* 

Brk  uDiftr*fi"pt  $7.  But  a  carriage  rwer  the  demand,  fuch  a  diftreft  hriajg 

at  1 B  very  fable  is  not  pmilened  from  in  the  nauic  •£  an  earcntioa,  Jfcttifrf 

diftreft  for  rent  by  the  leflbr.  Frond*  w.  r.  Cbmmkert,  1  Burr.  75$. 


HTjatt,  1  »l  *tf .  4*1*  a  for'-  »49«. 
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1744*    there  are  many  fubfequent  cafes  in  which  the  fame  do&rine 
t_    w-    **-  eftabliftied,  and  which  1  do  not  mention  becaufe  I  do  not 
know  any  one  cafe  to  the  contrary. 

8 1  Mr  tow 

HAtrorr.  From  what  I  hare  faid  on  this  head,  the  fecond  queftson  is. 
likewife  anfwered ;  for  as  the  (locking-frame  in  the  prefent 
cafe  could  only  be  privileged  as  it  was  an  inftrument  of  trade, 
we  think  that  it  might  have  been  diftrained  if  it  had  not  beea 
afloally  in  ufe,  it  being  found  that  there  was  not  fufficient 
diftrefs  befides  (*).  Thefe  are  the  words  in  Carth.  358.  in  the 
cafe  of  Vinkinftont  v.  Ebden,  "  the  very  implements  of  trade 
may  be  diftrained  if  no  other  diftrefs  ean  be  taken." 

But  whether  or  no  this  (locking-frame's  being  aSually  in 
ufe  at  the  time  of  the  diftrefs  gives  any  further  privilege  is 
the  third  and  principal  queftion  in  the  prefent  cafe.  And  we 
are  all  of  opinion  that  upon  this  account  it  could  not  be 
diftrained  for  rent  for  tbefe  two  plain  reafons  ; 

1  ft,  Becaufe  it  could  not  be  reftored  again  upon  a  replevin 
in  the  fame  plight  and  condition  as  it  was,  but  muft  be  dam- 
nified in  removing,  for  the  weaving  of  the  (locking  would  at 
leaft  be  flopped  if  not  quite  fpoiled,  which  is  the  very  reafon 
of  the  cafe  of  corn  in  cocks  &c; 

adly,  Whilft  it  is  in  the  cuftody  of  any  perfon  and  ufed 
by  him,  it  is  a  breach  of  the  peace  to  take  it.  And  thefe 
are  two  fuch  plain  and  ftrong  reafons  that  even  if  it  were 
quite  a  new  cafe  I  ftiould  venture  to  determine  it  without  any 
authority  at  all ;  but  I  think  that  there  are  feyeral  cafes  and 
authorities  which  confirm  this  opinion. 

It  is  ezprefsly  faid  in  C:  Lit.  47.  *.  that  a  herfe  whilft  a 
man  is  riding  upon  him  (£),  or  ah  axe  in  a  man's  band  cut- 
ting wood,  and  the  like  cannot  be  diftrained  for  rent.  In 
Brofton  and  feverat  other  old  books  there  is  a  diftinftion 
made  between  catalla  otiofa  and  things  which  are  in  ufe.  It 
was  held  in  P.  14  H.  8.  pi  6.  that  if  a  man  has  two  millftones 
and  only  one  is  in  ufe,  and  the  other  lies  by  not  ufed,  it  may 
.be  diftrained  for  rent.  In  Read's  cafe,  Cr:  Eliz*  594.  it  was 
-  holden  that  yarn  carrying  oA  a  man's  (boulders  to  be  weighed 

(«)Cir*iav.  j0Mtfr,40*  A  5*$.  (*)  J/irtfvJW*,/*, 6 !>.¥£.  13*6.? 

could 
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eould  not  be  diftrained  any  more  than  a  net  in  a  man's  hand,    1 744. 
or  a  horfe  on  which  a  man  is  riding.     So  in  Moor  214,  T?ht^~~>r**J 
Vifcountefs  of  Binder? s  cafe,  it  is  fa  id  that  if  a  man  be  riding  8tMMOW 
on  a  horfe  the  horfe  cannot  be  diftrained,  but  if  he  hath    *g*nft 
another  horfe  on  which  he  tides  fometimes,  this  fpare  horfe  HaaTo»*. 
may  be  diftrained.  / 

I  could  cite  many  other  cafes  to  the  fame  purpofe,  but  I 
think  that  thefe  are  fufficient  to  fupport  a  point  which  has  fo 
ftrong  a  foundation  in  reafon,  efpecially  fince  tfyere  is  but  one 
-cafe  which  feems  to  look  the  contrary  way,  which  is  the 
cafe  of  Webb  v.  Bell9  1  Sid.  440.,  where  it  was  holden  that 
two  horfes  and  the  harnefs  fattened  to  a  cart  loaden  with  corn 
might  be  diftrained  for  rent.  But  in  the  firft  place  1  am  not 
clear  that  this  cafe  is  law ;  and  befides  it  is  ezprefsly  faid  in 
that  cafe  that  a  horfe  upon  which  a  man  was  riding  cannot  be 
diftrained  for  rent ;  and  therefore  a  quaere  is  made  whether 
if  a  man  had  been  on  the  cart  the  whole  bad  not  been  privi- 
leged, which  is  fufficient  for  the  prefent  purpofe,  it  being 
found  that  the  flocking- frame  was  to  be  in  the  a&ual  life  of 
a  man  at  the  time  when  it  was  diftrained.* 

• 

For  thefe  reafons,  and  upon  the  ftrength  of  thefe  authorities, 
we  are  all  of  opinion  that  this  ftocking-frame,  the  apprentice 
being  a&ually  weaving  a  (locking  upon  it  at  the  time  when  it 
was  diftrained,  was  not  diftrainable  for  rent,  even  though  there 
were  no  other  diftrefs  on  the  premifes  j  and  therefore  judg- 
ment muft  be  for  the  plaintiff  («)." 

(-»)  Thit  cafe  was  cited  and  relied  of  Davits  ▼.  Powell y  Hit.  1 1  Get.  t. 
upon  by -Mr.  J.  Bmller  in  Gorton  v.  ftp.  46;  and  Eaton  v.  Senthby,  Hi  I.  u 
faihur,  4  Z>,  &  £  s*S.»S*e  the  cafes    Get.  %-fip.  1 36*. 

H.  18G.S. 

Hunter  againft  French  and  Others.  Jan.*  19th. 

4€    y^T  Anallega- 

iN  OT  being  well,  I  did  not  go  to  Wejttnmfler,  #  SoV*" 

But  my  Brothers  Abney  and  Burnett  gave  judgment  in  this(cfora  ml. 
cafe  for  the  plaintiff,  the  point  referved  being  given  up  by  Boom  pro- 
the  defendant'  J-*? 

plaintiff 
*«  by  a  jury  of  tte  laid  county  ficc  wai  duly  and  in  a  lawful  manner  acquitted"  it  proved  by 
the  production  of  the  record  by  which  it  appeared  that  the  jury  found  the  pUintiffne*  £""/» 
and  upon  thAt  judgment  wa«  entered  that  the  plajntiff  JbouJd  go  thereof  acquitted. 

The 
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1 744,   5.     The  cafe  was  fpoken  to  on  the  «d  of  November  laft  by 
\— v— ^  /V/flir  Seijt.  for  the  plaintiff,  and  JBotffc  Serjt.  for  the  de- 
fendant ;  and  is  as  follows. 
HwTim 

JJjfl(  It  was  an  a&ion  on  the  cafe  for  a  malicious  profecotion  ; 
wherein  the  plaintiff  in  the  ufual  form  fees  forth  that  the 
defendant  caufed  him  to  be  indi&ed  for  perjury,  and  that  he 
falfely  and  malicioufly  caufed  the  faid  indifiment  to  be  pre- 
Tented  againft  the  plaintiff,  and  fuch  proceedings  were  there- 
upon had  that  afterwards  to  wit  at  the  fcflions  of  our  lorjL 
the  King  of  oyer  and  terminer  held  at  the  caflle  of  Tork  W 
-and  for  the  county  of  Tork  on  Monday  the  18th  day  of  July 
in  the  1 7th  year  of  his  prefent  Majefty  before  Thomas  Demfon 
Efq.  one  of  the  juftfees  afligned  to  hold  pleas  before  the 
King  himfelf  Thomas  Birch  Efq.  one  of  his  Majefty  vs  (erjeants 
at  law  and  their  affociafes  Arc  the  faid  Thomas  Hunter  (the 
plaintiff/  by  a' jury  of  the  faid  county  of  York  was  Jury  and  hi  a 
lawful  manner  acquitted  of  the  premifes  in  the  faid  indictment 
specified ;  Damage  500A     Verdid  for  the  plaintiff  for  200/.' 

And  a  cafe  was  referred  for  the  opinion  of  this  Court  upon 
this  point,  whether  the  record  of  acqnhtal  produced  in  evi* 
dence  proved  the  plaintiff's  declaration  as  laid.  The  evidence 
produced  was  a  copy  of  the  record  of  acquittal,  whereby  it 
appeared  that  the  jury  found  the  prefent  plaintiff  not  guilty, 
and  that  upon  that  verdifit  the  judgment  of  the  Court  was 
entered  that  the  prefent  plaintiff  fhould  go  thereof  acquitted: 

Bootle  Serjt.  for  the  defendant  objeded  that  the  acquittal 
is  by  the  court  and  not  by  the  jury ;  and  it  appears  by  the 
evidence  that  the  plaintiff  in  the  prefent  cafe  was  fo  ac- 
quitted; and  that  therefore  he  ought  to  have  fet  it  forth  that 
he  was  acquitted  by  the  judgment  of  the  Court  and  not  that 
he  was  acquitted  by  the  jury,  as  be  has  done.  For  that  the 
jury  only  find  a  perfon  guilty  or  not  guilty  of  the  fad,  and 
then  the  Court  partes  the  fentence,  till  which  time  the  party 
cannot  legally  be  faid  to  be  acquitted.  He  infifted  that*  all  the 
precedents  are  in  this  manner,  that  the  party  was  acquitted 
by  the  Court,  and  not  one  that  he  was  acquitted  by  the 
jury.  And  he  cited  Stroud  v.  Lady  Gerrard\  Salt.  8; 
Went  worth  \.Wentworth\  Cro.  Eliz.  02-,  Francis  Tkrogmortans 

cafe. 
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caft,  fa*  Eliz.  563  \  and  %  jEMfr  Hifi.  of  tie  flats  of  the  I744»  5- 
Crown  243,  where  it  is  faid  that  there  muft  not  only  he  an  ^^° 
acquittal  by  a  verdift  hut  a  judgment  thereupon  quod  eat  fine 
die ;  for  the  bare  verdi&  of  his  former  acquittal  is  not  a    JZ?** 
fufficient  bar  .without  a  judgment  pleaded  aUb ;  and  ditto  Ftsxc* 
306.    [But,  on  looking  into  that,  it  plainly  appears  to  relate 
only  to  verdicts  in  chril  adions.  Vide  14  Hen.  7.  r.  30.  there 
cited].    He  alfo  cited  1  U.  Roym.  376.  SovilU  v.  Roberts, 
where  the  record  is  fet  forth  at  large,  and  it  is  there  faid  thai 
the  party  debito  modo  fecundum  legem  et  confuetndines  regni 
Angliae  inde  acquietatus  fair,  prout  patet  per  recordum  kc ; 
which  (hews  that  the  fame,  as  repotted  in  SsJk.  13.,  is  miff 
taken;  for  it  is  there  faid  that  the  record  was  et  fuit  inde  per 
veredi&um  juratorum  acquietatus,  which  (he  faid)  was  the 
only  book  where  any  fuch  entry  could  be  found* 

Prime  Serjt.,  on  the  other  fide,  infifted  that  the  entry  waa 
fight ;  that  a  man  might  be  properly  faid  to  be  acquitted  by 
a  jury,  as  be  undoubtedly  may  be  faid  to  be  convt&ed  by  the 
>erdi$ ;  that  the  judgment  was  the  neoetbry  oonfequcaot, 
and  could  not  be  rcfufed  ex  debito  juftitisa  in  a  oriminal  caff 
when  the  party  was  acquitted  by  a  jury,  for  that  no  new  trial 
could  be  granted ;  which  we  agreed.  If  this  were  not  fo,  he 
faid  that  the  words  "  by  a  jury  of  the  faid  county  of  Torkn 
ought  to  be  rejeAed,  and  then  it  would  be  well  enough  ac- 
cording to  the  precedent  in  Lord  Raymond  \  and  the  evidence 
fbewed  that  he  was  duly  acquitted  by  ▼erdift  and  judgment 
of  the  court  thereupon.  And  he  cited  2  In  ft.  385.  on  Weftn. 
%.  e.  I  a.  Co.  Entr.  a$.  4.  Tbmffi  Entr.  43,  pi.  64.  WineUs 
£ntr.  74,  Trem.  P.  C.  a86,  289.  Cliff s  Entr.  29.  Hernis  Plead 
88.  a  Hnwt  P.  C  199,  200.  HoU's  Hift.  P.  C.  1  vol.  560 
and  a  vol,  64,  300, 301,  a,  41  and  5;  and  CowoiFs  Interpreter. 

My  Brother  Abney  was  of  opinion  that  it  was  well  enough; 
for  that  the  worth  "  by  a  jury  £ro"  might  be  rejefted. 

My  Brother  Burnett  thought  that  they  could  not  he  re- 
je&ed;  but  that  a  man  might  properly  be  faid  to  be  acquitted 
by  the  jury  At  lead ;  that  it  is  fufficient  to  fay  that  a  party  is  ' 

duly 
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.duly  and  in  a  lawful  manner  acquit  ted  by  the  jury  (*).     And 

fM  took  notice  where  exprefi  malice  is  neceflkry  to  be  proved 

in  thefe  a&ions,  and  wh$re  not ;  that  where  a  perfon  is  ac- 

**a*h,T  q0'1^  ^y  a  lury  ma^ce  need  not  **  proved  at  firft  on  the 
Funch.  part  of  the  plaintiff,  but  it  is  incumbent  on  the  defendant  to 
flvcw  on  the  other  fide  that  there  was  a  probable  cauTe  (b )  1 
but  that  where  the  indidment  is  quafticd,  it  is  neceffary  for 
the  plaintiff  to  prove  exprefs  malice  ;  and  this  diftin.&ion  he 
fa'id  would  reconcile  all  the  differences  in  refped  to  this  matter. 

/  was  of  opinion  that  the  words  ,f  by  a  jury  &cw  could  rjot 
be  reje&ed;  they  appearing  from  what  my  Brother  Burnett 
Taid  to  be  very  fnaterial  words.  I  doubted  whether  a  man 
could  properly  be  faid  in  a  legal  fenfe  to  be  be  acquitted  by 
the  jury ;  as  the  jury  do  not  acquit  him  of  the  crime,  but 
only  find  him  not  guilty  of  the  fads,  and  then  the  Court 
acquits  him  of  the  crime.  But  1  was  clearly  of  opinion  that 
the  acquittal  was  fufficiently  laid  in  the  declaration ;  for  I 
thought  that  the  words  might  fcirly  be  conftrued  in  this 
manner,  that  he  was  duly  acquitted  by  the  jury  and  in  a 
lawful  manner  acquitted,  and  then  it  would  be  very  well  ac- 
cording to  the  precedent  in  Lord  Raymond ;  to  which  con- 
firudion  my  Brother  Burnett  agreed. 

(a)  In  an  aftion  for  a  malicious  pro,  action  far  a  malicious  profccution.  Ma* 
ecutjon  the  plaintiff  muft  allege  that  lice  may  be  implied  from  the  want  of 
the  profccntion  is  determined.  Anmdelt  probable  caufe,  but  not  e  converfo.  AV- 
y.  7V*£*t»,  Ttlv.  1 1 7;  Liw's  ▼.  Ferret,  fa  v.  Jtb*ft—ty  i  /).  Qt  E.  $4$.— A 
l  Sir.  114;  Ftjkir  v.  BriJ}rwy  DngL  action  will  lie  for  a  iruiiciou?  proleca- 
91$.  So  in  an  action  for  a  majicious  tion,  thpngh  the  indictment  be  defective 
commitment  on  a  charge  of  felony,  and  cannot  be  fupported  in  law.  J**t* 
M§rga%  v.  Hmgbtt>  %  Dmrnf. &  E.  115.  v.  Gww'rar,  Gitb.  Caf  h  E*u  toi ,  a  1 0, 
In  foch  a  cafe  Mating  that  the  plaintiff  an ;  and  10  M$J.  ai  7;  Chamber  t  v./?#- 
was  J'fcbargeJ  from  his  imprifonment  Jrs/fv,  1  Str.  6*91  *  and  tVicktv  Fettbam, 

.  p  not  fufficient.    H.   So  in  actions  for  4  />  Gf  E.  147.— But  no  action  can  be 

malicio<  fly  holding  to  bail.     Parker  v.  mainuined  for  a' malicious  profecution 

Lanrlejy  Qilb.  Caf.  in  Eqm.  16*31   10  before  a  conrt  martial  for  an  offence 

MfJ  145,  too— Entering  a  nolle  pio-  cognisable  by  that  Court %  nor  for  de» 

fequi  by  the  Attorney  General  is  not  a  laying  tq  bring  an  officer  under  arrcft 

termination  of  the  ptofecution  fo  as  to  to  a  court  martial,  it  being  a  military 

enable  the  partj  accufed  to  bring  aq  offence.    *V/«t  v.  Jib* /It**,  1  J).  & 

action  for  a  malicious  profecution»  be-  E.  493.— Nor  can  fuch  an  action  be 

caufe  new  procefs  may  (till  iflqe  on  the  maintained  againft  an  officer  in  the 

v  tame  indictment.     GqdJard  v.  Srn^tb,  army  for  an  improper  exercife  of  nis 

4  M*d.  16*1  power  flagrante  bcllo  and  out  df  the 

(b)  Malice  and  the  want  of  probable  kingdom.  Barmrit  v.  Keppel,  1  W^f* 
Uufe  mnft  both  concur  to  fuppoxt  an  314. 

However 
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However  the  matter  was  ordered  to  be  fpRken  to  again :  1 744*  5« 
but,  a5  1  faid  before,  upon  its  coming  on  this  day,  the  counfel*—- v— - ■ 
for  the  defendant  declined  fpeaking  to  it ;  HtJNTir 

againft 

So  judgment  for  the  plaintiff  according  to  the  rule,"  P**«cii. 


John   Gott  and   Mary   his  Wife  agafafl  Henry H.iSGwt 
Atkinson  Son  and  Heir  of  Henry   Atkinson  ^"^th* 
of   Otley   Efq.   deceafed,    William    Vavasor, 
Thomas  Micklethwaytje,  and  H^nry  Atkinson 
of  Leeds,  Devifees  of  certain  Lands  of  the  faid 
Henry  Atkinson. 

"   T^EBT#      TbC  P,aintlff  dec,arCS  on  a  bond  dated  th*  lft  flMte^- 

JL/  of  November  1737,  whereby  Henry  Atkinfon  decea  fed  vtibr's  land 
became  bound  to  the  plaintiff  Mary  when  fole  in  200/.  and  &?* in  ^uj 
bound  himfelf  and  his  heirs ;  and  he  lays  his  damage  at  10/.!^ a\* \ 

*     dcviforV 

The  defendant  Henry  Atkinfon  (being  an  infant)  by  hk^Jj^Jf 
guardian  pleads  Hens  per  difcent  (<i) ;  and  the  plaintiffs  pray  fuen  under 
judgment  againft  him  of  afllts  cum  acciderint.  thenars 

The  defendants  William  Vavafor  and  Henry  Atkinfon,  twoBarocaifij 
of  the  devifees,  plead  that  the  teftator  died  feized  of  divers8,  c# 
lands  and  tenements  in  the  county  of  York  to  the  value  of 
the  debt;  and  that  in  his   life-time,  on  the  21ft  of  Auguft 

•  1743,  be  made  his  will,  and  gave  to  the  defendants  IV t  lit  am 
Fava/or  Thomat  Mickletkwayte  and  Henry  Atkinfon  all  his 
meffuages  lands  and  tenements  which  he  had  any  power  to 
dtfpofe  of  by  his  will  &c  and  all  his  goods  and  chattels 
and  other  perfonal  eftate  what  foe ver  upon  this  fpecial  truft 
and  confidence,  that  in  fuch  convenient  time  after -his  death 
as  to  them  (hould  feem  proper  they  (hould  fell  and  drfpofe 

■  of  fuch  his  meffuages  &C  and  alfo  all  his  goods  6Vc  for  as 

(tf)If  thehdrpajhhanccftor^dcbti  not  plead  that  he  claim«  to  retain  a 

jothe  value  of  the  knd  defcended,  he  certain  fam  for  money  laid  out  in  re- 

nt^fcaMjhc  land  riifcharged  from  the  pairing  the  premifct  defer  nded.  Sb*ul- 

othcr  debTS*  ihc  acceftor.    Buckltj  v.  wrtb  v.  NtwlU%  I  D.&£  454.  • 


Wgbti*l*I*t Tt^SCC^S*-- B^  he  can- 


much 
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1744,  5.  much  moneys  coold  reafoaably  be  got  for  the  fame,  and 

*.^v-w  that  the  faid'  three  defendants  (hould  pay  and  apply  the 

money  arifing  by  fuch  Tales  in  payment  of  his  juft  debts  and 

Gott    funeral  expences;  and  if  it  (hould  happen  that  any  fur  plus 

Allure*.  Should  remain  after  all  Tiis  juft  debts  tad  funeral  expences 

paid  and  fatitfied,  then  upon  this  further  truft  that  the  faid 

-    defendants  (haold  pay  over  the  fame  to  his  dear  and  loving 

wife  Elizabeth  Atkinfon,  to  whom  he  gave  and  bequeathed  fuch 

furplus  money ;  and  he  gave  his  faid  truftees  power  to  dedufit 

"out  of  the  money  fo  raifed  their  charges  and  expences  in  the 

\  execution  of  the  faid  truth     That  the  faid  Henry  Atkinjon 

died  on  the  fame  day,  and  that  at  the  time  of  his  death  there 

*  were  divers  other  creditors  of  the  inteftate,  as  well  Upon 
bond  as  upon  fimple  contrad,  beiides  the  plaintiffs;  and  that 
at  the  time  of  fuing  out  the  original  writ,  nor  at  any  time 
before  or  fince,  the  faid  defendants  are  not  and  were  not 

*  devifees  of  any  lands  &c  of  the  faid  teftator  otherwife  thin 
upon  the  trufts  and  for  the  purpofes  aforefaid;  andtjiat  thofe 

p  whieh  were  devifed  to  them  all  remain  unfold ;  and  this  they 
'4%e  ready  to  verify ;  wheiefore  &c. 

The  ether  defendant  Thomat  MieHttkwayte  pleads,  and  fays 
m  that  he  cannot  deny  the  adion  of  the  plaintiffs,  nor  that  the 
bond  is  the  deed  of  the  teftator,  but  that  the  devifor  in  hit 
ltfe-bme~taade  his  will  as  aforefaid,  and  fets  forth  the  fame 
as  in  the  other  plea,  only  omitting  the  devtfe  of  the  forptas 
to  his  wife ;  and  fays  that  he  never  entered  into  the  lends 
&c  devifed  to  him  and  the  other  defendants  in  truft,  but  has 
totally  refufed  to  aeeept  of  the  truft,  and  has  not  at  all  inter- 
meddled  therewith;  and  this  he  is  ready  to  verify  &c;  where- 
fore he  prays  judgment  whether  he  ought  to  be  charged  with 
the  faid  debt,  by  virtue  of  the  faid  bond,  except  in  the  faid 
meflTuages  &c  fo  aa  aforefaid  devifed  to  the  faid  three 
defendants. 

The  plaintiffs  pray  judgment  againft  the  defendant  Mtckk* 
tkwayte  of  their  debt  and  damages  to  be  levied  of  the  faid 
t   meflTuages  &c  fo  devifed  as  aforefaid. 

"•  And  they  demur  to  the  plea  of  the  other  two  defendants ; 

and  for  caufes  of  demurrer  (hew  that  the  plea  is  pleaded  in. 
v  fear  of  the  adion,  whereas  it  ought  to  have  been  pleaded  in 
>  -  bar 


* 
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tar  of  the  execution  of  the  judgment  for  the  dtbt  and  da- 1744,  5, 
mages  on  any  other  lands  and  tenements  or  in  any  other  *■■■»■'  -» 
manner  than  on  the  lands  and  tenements  in  the  plea  men* 
tioned,  and  for  that  the  lands  and  tenements  fo  mentioned    °°T^ 
and  devifed  are  not  particularly  fpecified  or  defcribed ;  norA*£i,„^ 
have  they  confefled  or  acknowledged  any  lands  or  tenements 
devifed  whereof  the  devifor  died  feized  in  fee,  nor  in  what 
place  or  place*,  county,  or  counties,  the  fame  or  any  of 
them  lie. 

The  faid  two  defendants  join  in  demurrer ;  and  upon  this 
demurrer  it  came  before  the  Court. 

Draper  Serjt.  for  the  plaintiff  infilled  that  this  was  not  a 
plea  to  tfie  a£kion,  becaufe  the  bond  is  admitted.  And  for 
this  purpofe  he  cited  CartA.  353,  354,  and  5  Mod,  119. 
Redfbaw  v.  Heftier.  But  thefe  are  quite  to  another  purpofe. 
He  infifted  alfo  that  the  lunds  and  tenements  confefled  ought 
to  have  been  particularly  defcribed,  and  where  the  fame  lay, 
that  the  plaintiff  might  be  informed  how  to  take  out  execution 
againft  them.  He  faid  that  this  was  alfo  held  to  be  neceflary* 
iatbe  cafe  of  an  a&ion  againft 'an  heir;  and  that  it  was  faid  in 
*he  feventh  fedion  of  the  ftat.  j  &  4  IV.  bf  M .  c .  14.,  that 
the  devifces  (hould  be  chargeable-  juft  in  the  fame  manner  as 
the  heir.  And  he  infifted  that  this  cafe  was  plainly  within 
fefi.  2.  of  that  ftatute,  entitled  "  an  4ft  for  relief  of  creditors 
againft  fraudulent  devifes ;"  the  words  being  very  general, 
"  that  all  wills  Arc  (hall  be  deemed  and  taken  to  be  fraudulent 
'and  void  againft  the  creditor  or  creditors  of  the  devifor/9 

Battle  Serjt.  for  the  defendants  infifted  that  this  was  a  good 
plea  in  bar  of  the  a&ion,  for  that  the  defeadants  as  devifees  . 
were  not  liable  to  any  fudh  a&ion  at  common  law ;  and  if 
•therefore  they  were  not  within  the  ftatute,  po  fuch  adion 
would  lie  againft  them.  He  faid  they  were  plainly  not  within 
the  ftatute;  for  taking  it  that  they  were  within  the  words 
and  intent  of  the  fecond  claufe,  which  he  did  not  admit, 
they  were  excepted  out  of  it  by  the  fourth  fed  ion ;  the 
words  of  which  are  "  that  where  there  (hall  be  any  devife  or 
difpofition  &cNof  any  lands  &c  for  the  ratting  or  payment  of 
any  real  or  juft  debt  or  debts,  or  any  portion  or  portions  fum  x 

or 
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1744,  5.  or  fuim  of  money  for  any  child  or  children  of  any  per  (on 
*— v*-~>  other  than  the  heir  at  law  in  porfuance  of  any  marriage  con- 
trad  or  agreement  in  writing  made  bona   fide  before  fuck 
GoTJ    marriage,  the  fame  and  eveiy  of  them  (hall  be  in  full  force  ; 
At£i*i»w.  an<*  the  lands  &c  (hall  be  held  and  enjoyed  by  the  devifee  or 
devrfets  for  fuch  eftate  or  intereft  as  (hall  be  limited  or  de- 
vifed  until  fucb  debt  or  debts  portion  or  portions  (hall  be  rat  fed 
paid  and  fatisfted."   He  admitted  that  if  the  cafe  were  within 
the  ftatute,  the  objedion  that  the  lands  &c  were  not  parti- 
cularly defcribed  would  have  been  good ;  but  he  relied  upon, 
it  that  the  cafe  was  not  within  the  (tatute. 

I  WAS  rather  inclined  to  be  of  opinion  that  the  cafe 
would  have  been  within  the  fecond  fedion  of  the  ftatute,  if 
it  hod  not  been  excepted,  the  words  of  the  claufe  being  very 
general.  Bat  I  was  clearly  of  opinion  that  it  was  within  thfe 
exception  ;  that  therefore  this  adion  would  not  lie,  and  con* 
fequently  that  the  plea  was  a  good  plea  to  the  adion ;  for 
though  the  bond  was  admitted,  it  was  not  admitted  that  any 
a&ion  lay  upon  itagainft  thefe  defendants,  butexprefsly  denied. 

As  the  exception  is  worded,  if  there  had  been  a  devifefor 
the  payment  of  any  particular  debt  upon  fimple  contrad,  it 
uould  have  been  a  good  devtfe  even  againft  the  plaintiffs, 
though  bond  creditors;  much  more  when  the  devife  is  for  the 
payment  of  all  the  teftator's  juft  debts,  andconfequently  the 
plaintiffs  among  the  reft.  Though  the  law  indeed  is  other  wife, 
it  is  mod  equitable  that  all  a  man's  juft  debts  fhoujd  be  paid 
equally ;  and  whenever  there  are  equitable  aflets,  a  Court  of 
Equity  always  diftributes  them  equally  amongft  all  the  cre- 
ditors.    But  to  let  the  plaintiffs  prevail  in  this  aQion,  would 
be  quite  to  overturn  the  intent  of  the  devifor  aid  to  give  the 
plaintiffs  a  preference  over  the  reft  of  his  creditors  in  refpeft 
to  the  lands  clevifed.     And  as  to  what  was  faid  by  Draper 
that  by  this  mean  the  plaintiffs  would  be  without  remedy,  it 
Tcceives  this  plain  anfwer,  that  they  have  the  fame  remedy 
as  the  reft  of  the  creditors  by  a  bill  in  Equity.     If  this  had 
been  a  cafe  within  the  ftattite,  I  was  clearly  of  opinion  that 
the  other  objedion,  that  the  lands  were  not  particularly  de- 
fcribed, would    have   been   a   fatal  objection;   the   ftatute 
plainly  putting  a  devifee  on  the  fame  foot  as  the  heir,  and  it 

has 
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has  been  often  holden  to  be  a  good  obje&ion  in  fuch  an  1 744.    - 
a&ion  brought  againft  the  heir.  %  -, *'  ^ 

Corr 
Mr.  J.  Abrity%  and  Mr.  J.  Burnett,  were  of  the  fame  opinion.    *&"**'. 

So  judgment  was  given  againft  the  plaintiffs  for  thefe  two 
defendants;  and  the  counfel  for  the  plaintiff*  did  not  choofe 
to  enter  up  any  judgment  againft  the  defendant  MickUthwayte 
upon  his  plea,  but  coutented  theirtfelves  with  taking  judg- 
ment againft  the  infant  heir  cum  aflets  accidcrint."  x 


H.iSGeoit* 

Winifred,  Jackson  againft  Thomas  Sharp.  Tuefday, 

J  J  ?eb.5th.   , 

•*  /^ASE.    The  aftioq  is  brought  for  a  malicious  profecu- 1„  an  aaioa 
v^  tibn  (a)  i  in  which  an  iodidment  (6)  fe  fet  forth  inf?ram*ji- 
the  declaration  found  at  the  feifion  of  oyer  and  terminer  fo*^3Ja  fc8" 
the  city  of  London  held  at  the  Old  Bailey  on  the   14th  ofchargingtkc 
January  16  Geo.  2.:  but  the  plaintiff  does  not  fet  forth  the*1™1*  . 
indidment  in  hsec  verba,  but  only  fays  that  the  jurors  by^ngfritv" 
the  faid  indi&ment  upon  their  oath  did  prefent  \  and  then  fets°thors  «• 
forth  four  Eaft  India  bonds  fpecified  in  the  indi&ment,  and^£j2JJnj^ 
(inter  alia)  in  fetting  forth  the  fit  ft  bond  faith  with  interest*  intereft 
for  the  fame  as  therein  WAS  mentioned ;  and  in  fetting  forth J*  an  *** 
the  fecond  third  and  fourth  faith  with  fuch  intereft  for  the^dectara- 
fame  as  IS  therein  affo  mentioned;  and  afterwards  it  is  fet  forth  tioo  ftated 
that  the  Baft  India  Company  having  on  the  aift  day  of  Jww^1^ 
in  the  year  1729  given  due  and  public  notice  jn  the  Lamfot  intereft  "*a 
Gazette  for  the  payment  and  difcharge  of  the  firft  of  tjie  te-|^inj^ 
fore  mentioned  bonds,  fuch  bond  by  virtue  and  according  toDlcnU^. 
the  tenor  of  fuch  notice  ceafed  to. carry  any  farther  intereft c<V» 
from  and  after  the  31ft  day  of  December  then  next  enfuing;"^1* 
and  it  is  fet  forth  in  the  fame  manner  in  refped  to  the  three  *> 
other  bonds,  only  the  notices  and  times  ceafing  of  payment 
were  laid  upon  different  days,  but  the  word  then  next  enfuing 
is  made  ufe  of  in  the  fame  manner*    And  the  plaintiff  lay  a 
her  damage  at  3000/. 

(a)  See  Buftr  v.  Frt*cb>  ftp.  517     confpiracy  to  cheat  and  defraud  the  dc* 

(b)  It  was  an  indidmerit  againft  the    fondant. 
plaintiff  and  three  ether  pcrfoni  for  a 

A  verdift 
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1744,  5.     A  verdift  was  given  for  the  plaintiff;  damages  ioo£  And 
^■v^j  a  cafe  was  referved  for  the  opinion  of  the  Court  whether 
the  indi&ment  produced  in  evidence  fupported  the  declare- 
J*c*«"  tion;  and  upon  this  cafe  it  came  before  the  Court. 

Skikner  Serjt.  for  the  plaintiff.  Prime  Serjt.  for  the  de- 
fendant. 

The  only  objedions  were, 

1  ft,  That  in  fetting  forth  the  three  laft  bonds  the  plaintiff 
Ihould  have  faid  was  and  not  is  j  both- the  bonds  and  indift- 
roent  being  of  a  time  pad;. 

2dly,  That  the  words  then  next  piuft  relate  to  the  31ft  of 
December  next  after  the*  indi&ment,  and  not  the  31ft  of 
December  next  after  the  notice ;  and  if  fo,  the  declaration 
varies  from  the  indiflment. 

To  fupport  thefe  objedions  Prime  Serjt.  infilled  that  it  did 
Hot  appeat  that  the  bonds  did  ftill  fubfift;  and  if  not,  it  could 
'not  be  faid  of  them  "  as  is  therein  mentioned."  And  he 
cited  the  cafe  of  Dr.  Drake  reported  in  Salk.  660,  and  in  the 
fejtorts  of  Lord  Hob's  time  350,  where  upon  a  fpecial  verdid 
judgment  was  given  for  the  defendant,  becaufe  the  word  ner 
was  in  the  information  and  the  word  was  mi  in  the  libel.  Bat 
that  cafe  is  very  different  from  the  prefent,  becaufe  that  was 
an  information  for  a  libel,  and  it  fet  forth  that  the  defendant 
dtd  make  a  libel,  in  which  libel  were  contained  divers  fcan- 
datous  matters  fecundum  tenorem  fequentem,  which  was  held 
to  be  the  fame  as  letting  forth  the  libel  in  hsec  verba,  which 
formerly  was  thought  neceflary  to  be  done,  though  of  late  it 
has  been  feveral  times  determined  other  wife,  and  it  is  now  a 
fettled  point  that  it  is  not.  He  cited  likewife  Dyer  299,  300, 
where  the  demife  being  laid  to  be  by  a  perfon  in  thelife  time 
of  his  father,  whofe  heir  he  was,  though  his  father  was  dead 
ex  the  time  of  bringing  the  ejeftment,  was  held  not  to  be  good. 
*  And  the  cafe  of  Wanderhsrg  i$c,  v.  Bl*ke,  where  in  an  infor* 
motion  "  pro  domino  prote&ore,"  without  faying  "  pro 
domino  prote&ore  et^jeipft?  was  held  not  fufficient.  And 
die  cafe  of  Bomer.  v.  Walker f  Cro.  Eiiz.  524,  where 
the  iffue  in  replevin  was  whether  the  place  where  &c 
was  the  freehold  of  the  avowant,  and  it  was  found  by  the 
fpecial  verdid  that  it  was  the  freehold  of  the  avowant'*  wife, 

and 
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and  the  Court  were  of  opinion  againfr  the  avowant ;  for  i  744,  5. 
w"hen  he  fays  it  was  his  freehold,  it  tnuft  be  intended  to  be  <u   y— j 
his  fole  freehold  and  in  his  owi^rtghr.  And  the  cafe  of  Odell . 
v.  Moreton  Cro.  Jac.  254,  where  upon  a  writ  of  error. from  J***2* 
a  judgment  in  Durham  the  writ  of  error  was  holden  not  to  be   2aaaL  ' 
good,  becaufe  it  recited  a  judgment  before  the  Biihop  and 
eight  Juftices,  whereas  the  judgment  removed  appeared  to  be 
before  the  Biihop  and  nine  Juftices,  viz.  pne  Sir  H.  linfef    .,  * 
who  was  not  mentioned  in  the  writ  of  error.'    He  filfo  cited,   * 
the  cafe  of  Sherley  v.r  UnJerb%  where  a  writ  of  error  was 
holden  not  to  be  good,  (but  was  amended)  becaufe  it  recited     -\ 
a  record  between  George  SHertey  Knight  and  Baronet  and 
UnderhUh  whereas  by  the  record  it  appeared  that  Sherley  was' 
only  a  Baronet  and  not  a  Knight.     And  Strange  v.  Greenhjl, 
a  Lev.  1 66.  where  open  a  demurrer  in  debt  on.  a  bond  quan-     # 
toginta  was  holden  to  be  an  impoflible  word  in  the  declaration.         # 
And  the  cafe  of  Buckfim  v.  Ho/kins,  Salk.  52V;  but  thii  is  but    4 
an  iofenfible  cafe,  and  Co  far  as  it  is  to  be  under&ood  is  rather   ~     * 
an  authority  againft  the  defendant.    And  the  cafe  of  tto 
gvttnv.Hiver,  2  Lord  Raym.  7 $6,  tirhere4  judgment  Upon  *    f 
demurrer  was  given  for  the  defendant  in  a  fcire  facias  brought      ' 
on  a  recognizance,  becaufe  there  was  a  material  variance  be*   ~. 
tween  the  fcire  facias  and  the  recognizance.    And  the  fame  .f. 
book  1 1 70,  reported  likewife  in  Salk.  660.,  where  a  writ  of  , 
error  was  quafhed  between  Darby  v.  Anety>  becaufe  there  was    . 
a  material  variance  between  the  record  recited  in  the  writ  of 
error  and  the  fecord  returned.    And  the  cafe  of  Chetiey  v.      ;% 
Wood,  Salk.  659,  where  the  plaintiff  declaring  on  a  recogrtn  • 

zance  and  not  fetting  it  forth  right,  on  nuTtiel  record  plea  Jed    m 
judgment  was  given  for  the  defendant.  « 

But  we  were  all  clearly  of  mother  opinion,  and  thought  that 
the  cafes  cited  by  Prime  were  not  at  all  parallel  to  the  prefent     * 

cafe. 

.  •  •    •  * 

We  tftougkt  that,  fpeaking  of  a  thing  pad  which  ftitt    ■ 
exifts,  it  may  very  property  be  faid  nuar  and  bK  as  in  the    . 
cofe  of  a  tuftom ;  and  that  therefore  either  of  „  the  words 
might  be  madte  ufe  of  in  the  pfeferit  oafe.     As  to  what  was 
faid,  that  it  does-  not  appear  ths£thi  bond  w  dill  in  being,  k        .' 
mull  be  taken  to  exift  at  thriime  of  the  indi&rtient  found, 
other  wife  the  grand  jury  eotild  nqi  -have  fbuadk  j  and  thg 


\. 
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1.744,  5-'s  enough  f°r  t'ie  pitfent  purpofe,  the  declaration  in  this  re- 
v— -v-^>  fpeft  being  in  the  very  words  of  the  indi&raent. 

**"!*"  And  fo  is  the  declaration  in  the  other  places,  where  the 
5nA*r.  objedion  is  taken  to  the  word  then.  And  we  were  all  of 
opinion  that  the  word  "  then"  muft  relate  to  the  time  of  the 
notice,  being  the  prpximum  antecedens;  and  that  the  objec- 
tion would  have  been  much  ftronger,  if  the  word  "  then9*  had 
been  omitted.  The  declaration  in  the  prefent  cafe  does  not 
.  fet  forth  the  indidment  in  hxc  verba  (a),  nor  fecundum  teno- 
rem  fequentem ;  fo  the  cafe  of  the  jgjfcen  v.  Drake  is  in  no 
wife  parallel  to  this* 

%  •    We  therefore  over- ruled  the  objcdions;  and  judgment  was 
given  for  the  plaintiff." 

*       (a)  In  *.  v.  May,  Dtigt.  1 93.  it  was  and  form  following,  that  it  to  fay, ••  did 

holden  that  the  wordt  (in  in  indictment  not  bind  the  party  to  recite  the  former 

for  perjury  committed  00  the  trial  of  in  indieament  verbatim,,  nor  rtnder  the 

/    indictment  for  an  aflault)  **  in  manner  omiffioaof  the  word  u  defpaircd"  fatal. 


H  18GM.1.  Johnson  again/}  Warner  and  Another. 

Wednefday, 

Feb.  6th.  rpRESPASS  for  breaking  and  entering  the  plaintiffs  houfe 
oufof^pL  ^  at  ^ra^h  in  the  county  of  Derby,  and  taking- and  car* 
ferior  court  rying  a  way  divers  goods  and  chattels  belonging  to  the  plaintiff. 

** to  attach 

the  gooSftf  The  defendants  pleaded  not  guilty  to  all  the  trefpafles,  ex- 
the  defend-  cept  the  breaking  and  entering  the  houfe  and  taking  the  goods; 
MihUap?'80*'  as  fo  that  they  P'eaded  two  justifications,  refpe&jng  two 
pcarance,ufeveral  parts  of  the  goods  fpeci&ed  in  the  declaration. 

good. 

ceedbglT  As  to  the  breaking  and  entering  of  the  houfe  and  taking 
an  inferior  fome  of  the  goods  (fpecifying  which),  they  pleaded  that  the 
tTpleadeS  Honor  of  latbury  in  the  counties  of  Stafford  |fid  Derby  waa 
by  '■  taliteran  immemorial  honor  and  parcel  of  the  Duchy  of  hamcafier  ; 
procctfiim  that  at  the  Court  Baron  of  the  King  of  the  Honor  of  Tutbury 

thVcafcof  holdeli  on  lhe  lit}>  o(  J*™**}  1 742. before  W.  Ward,  J. 
officers  of   Deant  D.  Aflle,  and  P.  Warner,  fuitors  of  the  f*id  Court  on« 

oftheconrt; 

and  in  the 

cafe  of  the  nam  alfo.    Semb.— If  it  be  ftated  in  a  plea  that  a  precept  iflucd  oat  of  an  iat» 

ferior  court,  ft  will  be  taken  that  i|  was  uTued  by  the  Judge  of  that  court. 

W.  H*B 
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ty.  Hall  levied  his  plaint  againft  the  now  plaintiff  in  a  plea  of  1744,  5. 
trefpafs  on  the  cafe  to  the  damage  of  Hall  of  39/.  lid.  For  a;  —  y  w 
taufe  of  aft  ion  arifmg  within  the  jurifdiQion  of  the  faid 
Court ;  and  thereupon  fuch  proceedings  were  had  in  the  faid  Court  J0"*?1 
Ace  that  afterwards  at  the  Court  Baron  of  the  faid  Honor  \%»2$i. 
holden  on, the  8th  of  February  1 742  before  IV.  Ward  &c  &c 
fuitors  &c  there  ijjued  out  of  the  faid  Court  a  certain  precept  - 
in  writing  direficd  to  the  two  defendants  bailiffs  of  the  faid 
faonor  and  minifters  of  the  faid  Court,  commanding  them  t0 
attach  OR  dijlrain  the  plaintiff  by  his  goods  and  chattel* 
within  the  faid  Honor  fo  that  he  might  be  and  appear  at  the 
then  next  court  on  the  ift  of  March  then  next  to  anfwer  the 
faid  Halliic ;  that  the  precept  was  delivered  to  the  defendants* 
to  be  executed;  by  virtue  whereof  they  entered  the  faid 
tioufe,  being  within  the  jurifdifiion  of  the  Court,  and  attached! 
took  and  carried  away  the  faid  goods  for  the  caufe  aforefaid  ; 
that  the  defendants  at  the  next  court  holden  on  the  ift  of 
March  returned  the  faid  precept  ferved  and  executed;  and 
that  the  plaintiff  had  not  yet  appeared  to  the  faid  plaint  in  the 
(aid  Court* 

And  as  to  taking  away  the  refidiie  of  the  goods  (mentioning 
them,)  they  juftified  under  a  (imilar  precept  dire&ed  to  theity 
which  was  iffued  out  of  the  hundred  Court  of  Appktrei 
holden  at  Sudbury  before  the  Steward  of  that  Court.    * 

To  this  plea  there  was  a  general  demurrer. 

belfield  Serjt.  for  the  plaintiff  took  feteraf  objeSiofts  to 
the  plea. 

ift,  The  fecond  part  of  the  juftification  uftder  the  precept 
from  the  huhdred  Court  is  bad,  for  that  gives  bo  atffwer  to  the 
breaking  of  the  houfe ;  and  that  part  of  the  trefpafs  betntf 
tfnanfwered,  there  is  a  difeoatinuance,  I  RoL  Rip.  135.  lj& 

sdly,  Both  the  precepts  are  bad,  being  in  the  disjunctive  tp 
"  attach  or  diftrain,"  and  therefore  uncertain  and  void*  An 
Attachment  and  diftrefs  are  of  a  different  nature;  the  fonfrer 
alters  the  property  of  the  goods,  the  latter  does  not.  And 
be  fides  an  attachment  does  not  lie  in  inferior  courts.  I  Bulftrt 
$2  -9  fili.  104 ;  Cro.  Jos.  155 ;  1  RoL  Abr.  7*0.. 
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3<Jly»  The  precepts  are  too  genera! ;  they  are  to  attach  the 

*  plaintiff  by  his  goods  and  chattels  generally.     But  thefe  dtf- 

treffes  are  only  in  the  nature  of  a  notice,  to  compel  an  ap- 

wf  e»ie,  4thly,  A  taliter  proceflum  eft  in  inferior  courts  is  not  fuf- 
fioient ;  all  the  procedings  ought  to  be  fet  out.  Sir  7*.  Jon. 
129;  2  Lutw.  1413. 

S:h!y,  No  place  or  vill  it  here  alledged  where  the  caufe 
5  within  the  jurifdi£tion. 
6thly,  It  is  not  faid  by  whom  the  precepts  were  ifltied, 
whether  by  the  fuitors  or  the  (teward. 

Draped  Serjt.,  in  anfwer  to  the  firft  objedion,  faid  that  only 
tone  breaking  was  alledged  in  the  declaration,  and  one  was 
juftified,  which  was  fufficient. 

^dly,  An  attachment  again  ft  the  goods  is  the  firft  procefa 
in  adions  of  trefpafs  on  the  cafe;  it  is  only  to  compel  an  ap- 
pearance, and  is  in  the  nature  of  a  fummons.  Dak.  Sher.  a 
31,  32.  p.  152,  3.  Finch.  545,  6.  In  the  fuperior  courts 
goods  attached  are  forfeited  and  may  be  fold,  but  in  inferior 
courts. they  cannot  be  fold.  Cro.  Jac.  255.  And  when  it  it 
/aid  in  the  books  that  an  attachment  cannot  be  iflued  out  of 
an  inferior  court,  it  is  only  meant  that  kind  of  attachment  by 
which  goods  are  forfeited  and  fold,  or  under  which  perfona 
are  taken,  or  the  profits  of  land  diftrained. 

3dly,  The  procefs  is  always  general :  but  the  officer  mod 
take  a  reasonable  diftrefs,  other  wife  he  is  liable  to  an  a&ion 
on  the  cafe  on  the  ftat.  pf  Marlbr.  52  Hen.  3.  c.  4,  but  not  to 
an  aftion  of  trefpafs. 

4thly,  Taliter  procefluro  eft  is  fufficient  in  the  cafe  of  officers 
of  the  cootj,  and  perhaps  alfo  in  the  cafe  of  the  party  (a) ; 
I  Lord  Raym.  80;  1  Vtntr.  369;  2  Lutw.  1414  ;  2  Lev.  81  ; 
3  Lev.  20)  3  Keb.  126;  2  Mod.  102,  195  (b)\  and  in'this 
ca(e  all  the  proceedings  in  the  inferior  court  are  fet  out  in  the 
plea. 

5thly,  It  appears  that  the  houfe  was  broken  and  entered 
at  Bradley  within  the  jurifdi&ion  of  the  honor  court,  and  that 
the  goods  were  taken  within  the  jurirdi£kion  of  the  refpe£kive 

fs)8*y  tl.  and  Say  Si  ;   and  RhbUmJ  v.  *W, 

(I)  See  alfo  Pstrirtr.  WwV  3  Uv.  Cntp.  1 8.  &  P.  Though  this  mode  of 

403,  4;  Moray  ▼.  Wilfi*\  1  JPi#  pleading  was  oot  allowed  before  the 

31 6  j  Jdam  v.  Frttma*)  a  tVtlf,  5,  time  of  CbarUs  the  Second. 

courts. 
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courts.     If  it  did  not  fo  appear,  the  objection  arifing  from  1744*  5- 

the  want  of  a  venue  Is  cured  by  the  flat.  4  6V  5  An.  c.  16.  it 

not  being  fpecially  pointed  out  as  a  caufe  of  demurrer.  ^°mM 

6thly,  It  appears  that  the  prectpts  were  iflued  out  of  the  Wariisiu 
refptftive  courts,  that  is,  the  one  by  the  fuitors  who  are  the  * 
judgesi  and  the  other  by  the  fteward. 

fie  Court  overruled  the  objections  (a)9  and  gave 

,  Judgment  for  the  defendants  (t), 

(a)  The  reaibnt  (riven  by  the  Court        (h)  See  M«ravia  ▼.  SUfiir,  M.  1 1 
do  not  appear  in  the  Lord  Chief  Juf-     Ge$.  t.  f*p.  30;  and  Mirjt  v.  J«»*h 
tice'«  paper*,  but  according  to  Mr.  J.    M.\\Gt$  a.  fo  11a. 
<Jbwy\  note   the  Court  agreed   with 
Mr.  Serjt  Draper  in  his  anfwen  to  all 
the  objc&ioas. 


AM 
of 


H.itOeo.t. 

Childs  againft  Prowsx*  *t°ttdtT* 

0     J  Peb.  nth. 

Motion  was  made  to  difcharge  the*  defendant  out  Bringing  aa 

of  cuftodv,  becaufe  he  was  not  charged  in  execution***""  °°  * 

within  two  terms  after  judgment,  according  to  ihe  rule  of  2?.^,^^ 
8  Geo.  I  •  terma  is  not 

G*H»r  Serjt.  for  the  motion.  JJ*J« 

the  defend* 

Wynne  Serjt.  (hewed  caufe  againft  the  rule;  and  admitted**. in«*~ 
that  no  execution  was  fued  out  againft  the  defendant  in  ^me^J^^^ 
but  iniifted  that  an  adion  was  brought  upon  the  judgment  inaccordiagto 
the  fecond  term,  which  ought  to  he  confidered  as  a  charge  id**  *■!• 
execution  within  the  meaning  of  the  rule,  or  at  leaft  that  it 
was  a  fufficitnt  caufe  why  the  plaintiff  had  not  proceeded  to 
take  out  execution  within  the  time  prescribed  by  the  rule. 

But  wo  wore  all  clearly  of  another  opinion,  that  it  was  no 
charge  in  execution.  And  we  would)  Hot  give  fo  moch  coun- 
tenance to  this  method  of  proceeding  by  ad  ion  upon  the 
judgment,  when  the  defendant  was  liable  to  be  charged  or 
taken  in  execution  (though  by  law  this  may  be  done)  as  to 
allow  it  to  be  a  fufficient  caufe. 

W«  therefore  made  the  rule  abfolute  (*)." 
(#)  See  rak  of  Court,  tf.ttf.  j.CB. 

M  m  a 
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H.'i«Geo.«.  Pauhbau  and  Three  Otben  st*injt  Pacit  and  Seven 
#».  Other/    ' 

The  defend-  *TK3  trefpafs  for  breaking  and  entering  the  plaintiffs'  cfofe, 
6^l^r-  "*  endearing  the  grafs  with  Oleep&c,  the  defendants  jufti* 
P*fr,uoderafied  under  a  prcfcripti?e  right  of  common  of  pafturc  in  the. 
°f  «r  P*acc  ^^te  *c  P*rcel  °^  A*  wa^  or  common  called  Map- 
^rt^&tprt*}  &**  otherwife  M*pperUy  HUU  in  the  town  of  Not* 
•kitttiff  r+ttnghm,  in  the  defendant  Paceyy  in  right  of  a  certain  mefluage 
cMbreaad" w*1*1  ^  appurtenances  in  Nottingham,  of  which  be  was  fcifed 
approve-  in  fee9  for  all  hb  commonable  cattle  levant  and  coochant  at 
sncut  of i  the  a II  times  of  the  year. 

place  who*  ' 

cVebv  the 

fertWthe  The  plaintiffs  replied  that  the  wafte  or  common  called 
"*?*»  **  MtppirUi  PUns  &c  had  been  immetnoriaMy  parcel  of  the 
^2,*f  manor  of  Nottingham  *  that  the  mayor  and  bargefles  of  Not- 
mmmnmuhtgkmn  were  feafed  of  the  faid  manor,  and  that  before  the 
J^*  *"  time  when  he  they  enofofed  and  approved  the  place  in  qaef- 
"aadali  *»ot,  partof  tbefaidwafeoraoflMTOrtc 
2^/^:  there  being  then  left  in  the  refidne  of  the  faid  wafte  not  in- 
^j^^ddofed  fofficicnt  common  of  pafture  for  all  the  commonable 


cattle  of  the  defendant  (P&ey)  levant  and  coochant  upon  hit 
5S££  faid  mefluage  «rc  and  M  of  all  other  perfons  of  right  fewfig 
mat  titvtif.«tnd  ufing  common  of  pafture  in  the  faid  wafte  Arc  ;"  and  that 
ctf  the  fofc-  the  mayor  and  burgefies  afterwards  and  before  the  time  when 

A<£^*jH&c  dcmifc^  the  fai<* clofe  &c  t0  the  defendants  for  999  years, 
and  after    by  virtue  whereof  they  entered  Ire 

vcrdiafor 

•MSbf    The  defendants,  in  their  rejoinder,  traverfed  the  fwfficieooy 
«•  that  tra»of  the  common  not  inclofed  left  for  the  commonable  cattle  of 

Cemrt    ****  mA  "  of  al>  othtr  P*1*08  of  right  having  aad  afing 
fofcd  to     common  of  pafture  in  Che  feid  wafte"  &c.     * 

graatarc- 

KS?T"     Up«tlaatraverfeani0beirastsdien. 


«*■ 


ngbmlJ^    Ani  ftftcr  a  ▼crd"&  for  the  plaintiffs,  the  defendants  obtained 
u>ga right*"*  rote  t0  *ew  ^"^  why  a  repleader  fliould  not  be  awarded 

ton*  the  Which 

common." 
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which  after  argument  wai  difcharged  (a)f  and  the  plaintiffs    t  J44. 
had  judgment.  v^^iij 

(u)  The  following  account  of  thu  cafe  moot  tint  the  tenants  do  not  nfe,  leav-  P**^*^1 

ittaken  from  Mr.  ).Akwtf%  MS. "£#*&  iog  fufficient  common  of  pafture  at  the    J^f 

ieijt.  obtained  a  rale  to  (hew  caofe  why  time  of  the  approvement.  **  UfiAftnd    **«»*• 

(he  entry  of  6nal  judgment  fhoold  not  having"  impjv  no  more  than  a  prefcrip*- 

bfc  flayed,  and  why  a  repleader  (honld  tive  right \  uftge  it  the  evidence  of  the 

not  be  awarded!  and  be  and  SMmtr  right.  Gad».  555 1  Sid  %tf   The  irroe 

King't  Serjt.  infilled  that u  having  and  it  not  tmmatcnaU  and  if  it  be  only  Ism 

ufiog"  wat  an  immaterial  iflne  and  too  proper,  a  repleader  ought  not  to  be 

narrow  1  for  every  ooe  hating  a  right,  awarded.  1  Ltrdttmym.  16*7  (1).  The 

might  not  poffibly  ale  it.  And  therefor*  true  rale  it  that  where  the  Conrt  can 

the  iflne  ought  to  have  been  anjjr  m  th$  give  iodgmeat.on  the  whole  verdjA  gut 

rlrbt  §/  €$wnma%  and  not  on  the  mage,  pleadings  no  repleader  ought  to  be 

Thia  it  not  only  an  improper  ifloe,  but  awarded,    t  £#».  3a. 
quite  immaterial,  like  debt  apon  bond        By  TO*  Our*,  Here  it  fnffident  for  the 

nod  paymen*  before  the  day   Cm,  Jet.  Conrt  tofrvejodgment  upon.     In  the 

434 ;  Cm.  Rep  1 48  \  Salt.  **3 ;  and  a  plea  and  iflne  it  it "  of  right  having  and 

l*m.  1 1.    And  an  immaterial  htnt  it  ufiog  common,"  that  b  *•  all  pctfanf 

not  aided.    1  £«v.  *a.  having  a  tight  to  ufe  tad  common  " 

For  thep Uuntifft 9rilU$%Btlfitld^9A        And  per  the  Chief  Juftice  and  Bgr* 

Prmpet  8eriu  argved  that  by  law  and  gett  I.  the  plaintirTt  bad  lodgment, 

within  the  ftat.  of  Mtrtm  a  b#.  67.  Jh$f).  being  a  bwgeftwf  Atamjewar 
Lords  njay  approve  the  wafte  and  com-    gave  no  opinion," 

(1)  Cary  v.  Malta,  a  §tr.  yfy  8»  C. 


Q 


The  Kwa  ggainjl  The  ArehbiAop  of  York  and      ji.i8Ceo,t, 
Hayes.  Tneflay/ 

Feb.  it*. 

|UARE  impedit.    The  defendant  moved  to  plead  two  wbttl  „* 

pleat  od  the  ftat.  4&r  5  An.  c.  16  (*j.  *m*'" 

plaintiff  in  a 


The  objedion  made  againft  it  by  Agar  Serjt.  was  that  theXuhc  dT" 
King  was  not  bound  by  this  ftatute,  becaufe  not  exprefsty  ***"***• 
named.  Tfcat  the  words  of  the  claufe  being  M  plaintiff  *nd£jfil£* 
defendant"  could  never  be  intended  to  include  the  King  ;der  the  ftat. 
and  that  is  plain  by  the  next  {VJ  claufe  that  the  King  was  4  »*■$**• 
not  intended  to  be  included,  beoanfit  thefe  are  dirtd'toae*  • '  ' 

(h)  By  fed.  4-  it  •«  enaOed  that 4t  *«/  *all  be  given  at  the  difcrctioa  of  tfc* 

defmdatt  w  team*  in  any  aaioo  or  fail*  Conrt  |  or  if  a  verdiA  (hall  be  found  Tajji.  tfJ 

or  any  pimmtif  in  replevin  in  any  eonrt  on  any  iflne  in  the  did  cam*  i*t  thd 

of  record/*  may,  with  the  leave  of  the  pUfrifw  eWnAmt,  eSfit  (hall  be  an*, 

lame  conrt,  plead  at  many  ieveral  mat-  tiven  hi  the  like  manner,  ttnltit  th»; 

ten  at  he  (hall  think  neceflary  for  hit  Judge  who  tried  the  iflne  Dial!  certify 


defence.                                                  that  thophid  4*j*dmmt  mr  '*•**  w  einfe, 
"  " "*  ...-..- ibabkcauHjbi 

concerning 


(r)  The  fifth  fcafon  provide*  tbst  if   tif  in  replevin  had  a  probable  canfe  * 
mn  fab  mmtur  (hall,  upon  a  demurrer    plead  mcb  matter  frc. 
joined,  be  deemed  infumaent,  onlt , 
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'744*  5.  concerning  the  payment  of  cofts  in  cafe  there  is- a  demurrer 

y,  v— ^  to  the  pleas  or  a  verdid  for  the  plaintiff  and  the  Judge  does 

not  certify  that  there  was  good  caufe  for  pleading  fuch  doable 

The  Ki  ho  matter.     And  he  faid  that  it  had  been  holden  that  the  ftatutes 

Thc*JTwh-  °^  je°fa»fe  do  not  extend  to  the  King.     That  the  Court  of 

bifhop  of  King's  Bench  had  denied  a  defendant  to  plead  two  pleas  in  an 

Yoek.    information  in  the  nature  of  a  quo  warranto  (a),  though  by 

the  opinion  of  fix  Judges  againft  fix  that  is  to  be  confidence! 

as  a  civil  adion  (£).    That  the  fame  had  likewife  been  denied 

after  twofolemn  arguments  in  th£  Exchequer  on  an  informa* 

tion  of  intrufion  (e),  which  is  certainly  a  civil  a&ron,  where 

it  was  holden  (P.  16 /Geo*  2. J  that  the  King  was  not  within 

the  words  (d)  or  intent  of  the  ftatute. 

Booth  Ser jt.  for  the  defendant  infifted  that,  this  being  a  civil 
a&ion,  the  King  was  within  the  intent  of  the  ftatute  ;  it  being 
a  remedial  law,  and  therefore  included  though  not  exprefsly 
named.  He  relied  much  upon  the  exceptions  in  the  provifo 
(e)  of  fome  criminal  profecutions,  and  fatd  that  exceptio 
probat  regulam  de  non  exceptis.  He  admitted  that  it  had 
been  denied  in  informations  in  nature  of  a  quo  warranto,  but 
infifted  that  they  are  to  be  confidered  as  criminal  profecutions, 
and  fo  there  is  a  great  difference  between  thofe  and  the  pre- 
fern  cafe.  And  he  endeavoured  to  make  a  diftinQion  between 
an  information  for  an  intrufion  and  the  prefent  cafe.  He  re* 
lied  likewife  on  the  ftat.  9  An.  c.  20.,  which  extends  the  (hr. 
4  &  5  An.  to  writs  of  mandamus  and  informations  on  that 
ftatute. 

I  THOUGHT  it  a  difficult  point,  and  defired  time  to  con- 
fider  of  it,  and  fo  did  my  Brothers  Abney  and  Burnett ;  but 
•  they  feemed  inclined  to  think  that  two  pleas  could  not  be 
pleaded  in  the  prefent  cafe.     And 

(m)  Vid.  R.  v.  Ja/ry,  cited  in  Psri.  qoeot  cafe,  R.  v.  Frmwcif%  %  D.  &  E 
Rtp.  10.  But  now  by  ftat.  31  Geo.  3  r.  4S4, the  Court  of  King'*  Reach  granted 
$8./  1  ,  which  allows  a  defendant  to  a  new  trial,  faying  that  of  late  yean  a 
plead,  to  an  information  in  nature  of  a  quo  warn  n  to  inform  a  tion  hid  been  con- 
quo  warranto,  that  he  h'a<  exertifed  his  fidered  merely  in  the  na  ore  of  a  civil 
office  or  franchifa  for  fix  year*  before  proceeding,  and  that  there  were  feve- 
the  exhibiting  of  the  reformation,  he  ral  inftaacca  fince  the  cafe  in  Strsmla 
may  plead  fevefal:  mo*Ura,vwith4t»e  which  a  new  trial  had  beeo  granted. 
leave  of  the  Court.                   **  (0  *aV  Atfrmfj  General  v.  «*/£»«/, 

(a)  R.  v.B<n*ely  4  Ge§  i    i  AVr.  ioi;  Part.  Rep  i 

aad  cited  in  Park,  io,  1 1      Thia  point  (J)  .ExCfrpHi 

w*a  again  doubted  in  R.  v.  J<m*s.  M.  rated  in  feet,  a 

io  Get.  i.  8  Med.  soi.  But  in  a/ubfe-  (t)  Sect.  7. 


aad  cited  in  Park.  10,  1 1      This  point        (J)  .Exttpt-to  certain  cafe*  eanme- 
w*a  again  doubted  in  R.  v.  J<m*s.  M.     rated  in  feet.  94. 


My 
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My  Brother  Abney  eited  2  In  ft.  424,  and  Savilt  2.9  where  1744,  5* 
it  was  holden  that  the  flatute  of  Weflm.  2.  c.  30.  concerning  ^-v*-^ 
ntfi  pr»u5  does  not  extend  to  the  King  (a);  and  that  although 
the  a&  is  general,  yet  a  nifi  prius  cannot  be  granted  where  '^'Fy*  * 
the  King  is  party,  or  where  the  matter  toucheth  the  right  of  xiKirofc- 
the  King,  without  a  fpecial  warrant  from  the  King  or  the  biftop  of 
c6nfent  of  the  Attorney  General.     He  faid  likewife  that  r.  .  *■*• 
31*  of  the  fame  ad,  concerning  bills  of  exceptions*  was  never  - 
thought  to  extend  to  the  crown  (£)•    And  he  mentioned  fome 
cafes  (c)  where  fuch  pleas  had  been  denied ;  and  faid  that  he  . 
thought  that  the  flat.  9  An.  c.  20.,  extending  this  ftatute  to 
writs  of  mandamus  &c  rather  (lengthened  the  obje&ton. 

Burnett  J.  alfo  cited  a  cafe,  where  it  had  been  holden  that 
the  words  "  plaintiff  and  defendant"  could  not  mean  the  King." 


-The  rule,  for  leave  to  plead  double,  was  in  the 


Softer  term  following,  difcharged.     Vid.  Barnes,  353. 

(m)  R.  v.  Dyde  and  oather,  7  Dnrnf.  (hip,  they  are  |>rofterly  civil  iota  for  the 

H Eafi  tftfi.  S.  P.  King**  debit \  lb  in  .devencrunt  \  bat 

\b)  The  flat   Wiflm.  i.  (13  Ed.  1.  they  are  called  the  KhgN  adions  of 

ft.  1  )  f.  31  ,  which  gives  the  bill  of  ex-  trover,  and  before  the  lite  a6  of  par- 

cep  tioas,  nfes  thefc  words  ••  When  one  Ha  men  t  the  Khig  recovered  nothing  but 

that  is  impleaded  Mart  any  of  the  luf-  the  value." — Bat  a  bill  of  exception* 

tiers  doth  a  Hedge  an  exception**  fire,  cannot  be  allowed  by  the  Jofticea  of  the 

Lord  C$h%  m  his  comment  on  this  fta*  peace  at  the  quarter  fefffont  on  the 

tnte,  %  Inf.  417,  fays  **  This  a£k  doth  hearing  of  ao»ppcal  againftao  order  of 

extend  as  well  to  the  demandant  or  removal.    The  JC/ag  v.  The  Inhabitants 

plaintiff  to  the  tenant  or  defendant  im  •/  Prefttn%  Rep  temp.  Hard*.  140. 
all  aSieai  real  perfmal  ami  mixed."        (r)  •*  Attorney  General*  B»titUy{\)y 

And  in  it.  v.  Hirjimj  and  ether j,  00  a  in  the  exchequer;  M.  tofP.  3.     The 

trial  at  bar  of  a  quo  warranto  infoima-  defendant  died  after  the  verdid  and  be- 

tiont  a  bill  of  exceptions  was  tendered  fore  the  day  in  bank  <  and  per  Cmriam% 

by  the  defendant'*  connfcl,  and  allowed  the  crown  is  not  within  the  ftat.  17 

by.  the  Court,  though  it  does  not  appear  Car.  %  c.  8.  to  eater  up  judgment.— 

that  the  cafe  was  afterwards  argued  in  Hit.  $  Get.  a.  B.  R.    Rex  v.  Franhljn\ 

the  Conn  of  Error.   1  Fentr  360*  \  Sir  7be  Ceart  denied  a  venire  racks  de  00- 

T.  Raym.  484;  and  Shim.  91.— So  in  the  vo,  becaufe  the  King  is  not  comprifcd 

cafe  of  infermatiemt  in  the  exchequer  within  the  words  *'  plaintiff  or  defend- 

Lord  Hardwcke  (Rep  temp.  Uardm.  ant,  demandant  or  tenant"  in  7  and  8 

aci )  said  that  when  he  was  Attorney  W.  3.  c.  *t  (*).— TA#  Attorney  Gent* 

Genera)  he  had  known  a  bill  of  excep-  raj  v.  Allr-d  f  3)."    M.  8.  Jbmy  J. . 
tionsallowed, "  but  then  (faid  his  Lord- 

(r)  Park.  Rep.  164.        ft)  See  R.  v.  Perry,  $  Dnntf.  fir  Baft  453. 
(3  J  Reported  in  Park.  Rep.  1. 
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JT44»  J: 

Johh  Andksws  tgmnft  Thomas  Cawthorwc 

Tueflty, 
Mt.  islk  £***•  1 3  9e*.  «•    *d.  101 7.} 

SudwmtTT^^  ,WI8  ^  a^,on  *'  affiw&pfit  *°  recover  5/.  for  money 
comra^T  X  had  end  reoeived  by  the  defendant  to  the  ufe  of  the 
Jaw  1  but  ft  plaintiff 

*jftaybedner 

fcjcaftomiii  "  ' 

aaypartico-     The  defendant  having  pleaded  the  general  iflue,  a  fpecial 

^Tbc^b^  vcr*&  ***  found;  dating,  that  as  to  4/.  16/.  84.  the  defend-, 
rial  fees  Id  *n*  did  not  undertake  &c;  and  as  to  the  fum  of  3/.  4^.  re- 
st. George'ifidtie  of;the  fum  of  5/.  they  find  that  the  defendant  received 

mdhSS u  bx lhe  order of  Edw^d v****  rca°r  of  |he  p*rifli  and 

fcy  rut.j.c.parifli  church  of  S/.  Jorge's  Bbamjbwry  in  the  county  of  AW- 
WCfi  '^  b°  **&**  as  a  buria'  %  claimed  by  Dr.  ttmwi  for  the  burial  of 
eerulocom.^-  Mickkbrough  in  the  new  cemetery  or  churchyard  affigned 
iaUEqAm.  and  belonging  to  the  pariih  of  St.  George's  Bloom/bury.  That 
the  faid  cemetery-  before  the  time  that  A.  Mkklebrough  wae 
buried  there  had  by  virtue  of  certain  ads  of  parliament  9 
An.  c.  22',  10  An*  c.  1 1  ;  1  Geo.  1.  ft.  1.  c.  23  ;  4  Get.  1.  c. 
14;  and  %  Geo.  3. 1.  19.  been  purchafed  and  affigned  as  a 
pemetery  for  the  pariih  of  St.  George's  Bloomfhury,  and  had 
been  duly  confecrated,  as  by  the  faid  ads  is  direded.  That 
A  Mickkbrough  was  a  parifliioner  of  the  pariih  of  St.  George's 
Bloom/bury  ai  the  tiiqe  of  her  death,  and  the  plaintiff  Andrews  > 
her  executor ;  and  that  at  the  time  of  taking  the  fee  of  3/. 
4</.  Dr.  Vernon  was  and  (till  is  redor  of  the  faid  parith.  That 
the  whole  of  the  pariih  of  St.  George**  BUtmfbury  (except  the 
faid  cemetery)  was  formerly  part  of  the  pariih  of  St.  Giles 
in  the  fields,  and  was  duly  divided  and  feparated  therefrom  by 
the  commiffioaers,  in  purfuanoe  of  the  diredions  of  the  faid 
feveral  ads  of  parliament,  and  the  inftrament  for  the  ap- 
pointment of  the  faid  pariih  of  St.  George's .  RJoom/byry  was 
duly  tnroHtd  in  chancery  as  the  faid  ads  dired ;  and  that 
before  the  burial  of  the  faid  A.  MicklekroMgithe  pariih  church 
of  St  George's  Bloomftury  was  duly  confecrated.  That  there 
is  an  immemorial  ctiftom  within  the  pariih  of  Sit.  Giles  t  for 
the  redor  of  the  pariih  of  St.  Giles  to  receive  a  fee  of  3*.  4^ 
for  the  burial  of  every  pariihioner  buried  in  the  cemetery  of 
the  fa|d  pariih  or  in  any  pther  of  the  burial  places  of  the  faid 

pariih, 
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parifli,  and  a  larger  fee  for  every  pariflrioner  buried  within  m-  '  « 
the  church  of  the  faid  parifli.    That  the  new  cemetery  in^-v^ 
which  J.  Mickkbrougk  was  buried  never1  was  any  part  of  the 
ancitnt  burying  places  belonging  to  the  parifli  of  St.  Giles,  A"J9T 
nor  ever  waa  part  of  the  pariih  of  St.  Giles,  fp*  was  port  of    c*j£ 
the  parifli  of  Saint  Pancrafs,  and  lies  in  the  fields  upwards  of  TB«**«- 
p  mile  diftant  from  the  church  and  re&ory-houfe  of  Saint 
GtorgeU  Bloomjbury.     And  then  the  jury  made  the  general 
ponclufjon,  and  prayed  the  advice  of  the  Court  to. 

*  * 
After  two  arguments,  the  one  in  the  Michaelmas  term  pre- 
Ceding,  the  other  in  this  term,  by  Skinner  and  Prime  King's 
Serjeants  for  the  plaintiff,  and  JVilles  King's  Serjeant  and 
Wynne  Serjeant  for  the  defendant,  and  alfo  by  Dr.  Verm*  him* 
felf,  the  opinion  of  the  Court  was  given  for  the  plaintiff  by 
Abmy  J.  (*),  the  Lord  Chief  Juftice  declining  to  give  any 
Opinion  on  account  of  his  being  a  pariihiontr  of  Saint  George* t 
Bloomjbury. 

Judgment  for  the  plaintiff, 


(m)  ft*  following  opinion  of  the 
Court  wa*  given  by  Mr.  Juftice  Abuty% 
who  firft  ft* ted  the  pleading*  and  the 
fpecial  verdict. 

"  The  general  qaeftion  is  whether 
Dr.  f>nw«,  rector  of  Saint  QurgSi 
BJ*vJbmryi  it  well  entitled  to  the  burial 
fee  of  3/.  4/  for  the  burial  of  Awm 
MuhlArmgh  bis  parilhioner  in  the  new 
cemetery;  and  thisqucftioo,  as  my  Bro- 
ther Burnett  and  I  jcpnccive,will  depend 
entirely,  not  on  any  conftrucYion  but, 
on  the  plain  words  of  the  ftatute  to 
An.  c.  1 1.  and  3  Gt§.  ft.  t.  19.  which  I 
will  read  at  large  by  and  by. 
,  Bnt  as  I  conceive  it  not  altogether  fo- 
reign or  improper  to  follow  the  learned 
Serjeants  in  their  arguments,  I  (hall 

In  the  firft  place  give  a  (hort  abftrac* 
oje  hiftorical  account  of  burial  by  the 
ancient  law  civil  and  canon, 
.ftdly,  A  fuccincl  hiftory  of  burials  and 
-  burial  fees  by  our  common  law  ;  and 

3oHy,  Confider  the  particular  cafe  of 
Dr.  Verwn>  the  rector  of  Saint  Gtnrgt't 
BUomjburj. 

Now  it  is  moft  notorious  and  certain 
that  ail  burials  by  the  Roman  laws  were 
prohibited  not  only  within  the  temples 


bat  eveq  in  cities  and  Urge  towns,  and  0 
by  the  very  words  of  the  law  of  the 
twelve  tables  homincm  mortuum  intra/ 
urbem  ne  fepelite.  And  this  prohibi- 
tion was  founded  on  a  prudent  ftate  po* 
licy,  to  prevent  infection,  from  a  great 
number  of  corrupt  corpfe  lying  conti- 
guous in  putrefaction ;  and  it  is  well 
known  that  the  poorer  forts  in  great 
parts  of  the  kingdom  are  buri-rd  in 
(hrouds  without  coffins  even  to  this 
day. 

But  when  popery  grew  to  it1*  height, 
and  blind  fu perdition  bad  weakened 
and  enervated  the  laity,  and  embolden* 
ed  the  clergy  to  pillage  the  laitv,  then 
in  the  time  of  Pope  Grtprj  ift.  (vid, 
1  Qibfin  Ccd.  $44  )  and  foon  after  . 
other  canons  were  made,  that  bifhops 
abbots  priefts  and  faithful  laymen  were 
permitted  the  honour  of  burial  in  the* 
church  itfelf,  and  all  other  parilhioner* . 
in  the  church-yard,  on  a  pretence  that 
their  relations  and  friends  on  the  fre- 
quent view  of  their  fepulchrt*  would 
be  moved  .to  pray  for  the  good  of  the 
departed  fouls. 

And  as  the  parifli  prieft  by  the  canon 

was  the  fole  judge  of  the  menu  of  the 

dea4 
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Omichund  tgdinfl  Barker. 


Feb.  tj*  C EVER  AL  pecfons  rcfidcnt  in  the  Eafl  fadief  and  proft  fling 
in  Chan-  O  the  Gentoo  religion,  having  been  examined  on  oath  ad- 


read  is 
evidence. 


eery 

The  depofi- 

tiontof  wit-  dead  and  the  fitneft  of  burial  in  the 
nefTes  pro-  chuch,  and  bt  would  only  determine 
tcfliog  the  wbo  wat  a  faithful  layman,  they  only 
Ctatooreli-were  judged  faithful,  whofe  executor 
g ion,  who  came  up  to  the  price  of  the  pried,  and 
were  ("worn  ^tj  Ooly  were  allowed  burial  in  the 
according  to  church,  and  the  poorer  fort  were  buried 
the  ccremo-,n  the  chorea-yard.  But  in  neither  cafe 
itietof  their  was  any  fee  claimed  or  pretended  to  be 
religion  la-  due  for  the  celebration  of  the  office, 
ken  under  a  R„t  jQ  the  firft  place  a*  the  church  wa* 
conimiffion  tSe  rector's  freehold,  the  payment  wat 
our  of  chan-  njiadr  in  confideration  of  breaking  the 
eery, admit- ground  and  floor, and  the  fum  wa*  con- 
ted  to  be  tracked  for ;  and  in  the  latter  cafe  fome 
fmall  voluntary  oblation  wan  frequently 
made,  and  which  by  tenet h  of  time  has 
grown  up  iu  many  nar(hc«  into  a  cuf- 
•lomary  payment ;  and  yet  LjawfarW 
Lib.  {tit.  %,'fi  178  condemns  it  as 
Simmry- 

Thi*  affair  of  burial  foon  growing 
very  profitible,  anew  canon  wa«  made, 
(Vtd.  1  Gibfn  543  )  That  no  perfon 
was  to  be  buried  out  of  his  parifh  with* 
out  thr  consent  of  or  till  the  oblation  wai 
paid  to  the. parochial  min  fter  But  it  is 
worth  while  to  obferve  that  none  of 
thrfe  canons  are  in  force  here  at  thb 
^y  ;  and  I  think  the  only  canon  now 
admitted  and  received  by  our  law*  rela- 
ting to  thi*  queftron  i»  the  canon  6*8  of 
the  canon*  1 60 3, which  *n  in  thefe  words;  ' 
••  No  minitter  (hall  refufe  or  delay  to 
bury  any  corpfr  that  is  brought  to  the 
church  or  church-yard  on  convenient 
warning  given  him  thereof  ;•*  and  this 
feems  a  kind  of  Tranfcript  of  the  old 
law*.  Jus  tepultura!  vel  facramenta 
eccMi*  nullo  denegentur  ob  defectum 
yecnn.se;  LfmJmuI  page  178. 

And  the  burial  of  the  dead  is  (as  f 
apprrhend)  the  clear  doty  of  every  pa-  ' 
rochiat  pried  and  minifter ;  find  if  he 
atfglcti  or  refufe  to  perform  the  office, 


miniftered 


be  may  by  the  exprcft  word*  of  the  ca- 
non 86  be  fufpended  by  the  ordjoary  for . 
three  month*.  And  if  any  temporal  in- 
convenience arilie  at  a  nuifanc;  from  the 
neglect  of  interment  of  the  dead  corpfr, 
be  ia  punishable  alio  by  the  temporal  1 
coort»,bv  indtelmcnt  or  information,//. 
y.C  t.  B.  R  That  court  made  a  rule 
on  Mr  T#y/w\  rector  of  Dcmewtrj  ia 
Nftbamptiajbtrfy  to  (hew  canfe  why  an 
information  (nou.d  not  be  lied,  hecaofe 
he  negteQed  to  bury  a  poor  par.Otioocr 
who  died  in  (hat  parifh. 

It  it  worth  observation  that  no  an- 
cient or  modern  conftitofion  or  canon 
fixed  or  pre -ended  to  fix  any  fee  either 
for  lepul'ure  or  the  bum  I  office;  and 
£rWoW(ubi  fupra)  call*  it  fimonv. 
The  truth  it,  the  capon*  could  not  fix 
any  fee ;  for  Lord  #*//,  in  Sa/k.  331., 
truly  fayc  that  the  canon*  caaoot  take  ' 
any  money  out  of  laymen**  pockets. 
Thus  much  i«  fufficient  for  the  firft  head, 
how  fepultare  flood  at  the  canon  law. 

N  >w.  Secondly,  to  confider  how  it 
(land*  by  the  common  law.  My*  Bro- 
ther tVymt  attempted  to  prove  that  the 
burial  fee  wa<  the  fame  at  tb<*  corfe  pre- 
fent,  or  mortuary;  and  cited  11  H.  8. 
f .  6.  to  (hew  that  31.  4J  was  the  lea  ft 
fum  by  the  (latute  paid  for  a  mortuary. 
If  he  had  been  plea  fed  to  cite  the 
preamble,  he  would  fee  bow  the  poor 
labourers  and  others  were  foueexed  by 
the  clergy.  And  Dr.  Gthfia  doc  by  no 
mean*  like  tint  ftatote  (vid  t  Gr//#*, 
745  )  But  there  is  00  colour  to  ima- 
gine that  a  prefeot  made  on  the 
burial  of  the  dead,  which  was  a  gift  - 
by  way  of  recompence  for  fubtrac*. 
mg  perfonal  tytbes  and  offering*,  a 
kind  of  commutation,  it  like  to  a 
burial  fee;  vld.  a  /■/.  491.  And 
even  in  mortuaries  it  ia  to  be  noted 
that  they  were    not    doe    by  com- 
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minift?red  according  to  the  ceremonies  of  their  religion  mi- 1744*  5 
der  a  commiffion  fent  there  from  the  Court  of  Chancery,  it  *-  -y - 

became 

Omichuvi 
againft 
mon  right,  but  by  cuftom  only.    Tbe    Mickl*hr—gb  in  the  new  cemetery  of  Bark  it. 
word  "coife"  it  *bt  fame  a*  "corpfe."     Saint  Geerge%t  Bhemjbnrj. 


word  "coife"  it  ifce  fame  a*  "corpfe, 
80  that  code  prel'ent  is  a  gift  with  the 
dead  body.  However  this  may  be, 
thii  is  rooft  clear  and  certain,  that  by 
the  common  law  of  England,  no  fee  it 
or  ever  wa»  doc  for  baptifm  or  burial, 
which  is  de  jure  or  of  common  right ; 
and  where  any  fee  is  doc,  it  mo  ft  be 
by  the  cuftnir  of  tbe  radicular  parifh 
'  or  place,  which  cuftoms  like  all  other 
cuftom*  (if  controverted)  if  triable  and 
determinable  only  in  the  King's' tem- 
poral courts  by  the  King's  temporal 
Judges.  To  this  purrofe  I  cite  Bor- 
deaux v  Dr.  Laneafur  el  al  fftl.  9  W, 
3.  Salk.  331,  but  more  fullv  reported. 
Cafes  IF.  3  f§.  1 7 1  ( 1 )  Bnrdeavx  a 
Frtucb  "Proteftunt  had  his  child  bap. 
fixed  at  the  French  ihorch  in  the  S^ery,* 
and  Dr  Laneajter  vicar  of  Saint  Mar- 
Ira's  in  the  fields,  in  which  parifh  the 
Savty  wa%  together  with  the  parifh 
clerk  libelled,  againft  him  for  the  fee 
of  1/  6J.  for  tbe  vicar  and  1/.  for  the 
clerk ;  and  per  Belt  no  fee  is  da*  0/ 
common  right  lor  baptifm  or  burial, 
and  where  doc  it  moft  arife  from  cul- 
toro,  and  the  duty  mnft  be  performed; 
and  he  allowed  the  cafe  in  Heb.  17$ 
to  be  law  \  and  upon  folemn  argument 
a  prohibition  was  granted  1  Lntto 
1030.  Anderfen  v.  Walker  SacramenU 
debent  tfle  libera;  in  the  cafe  of  a 
baptifm  fee.  And  in  Salk.  134.  The 
dean  and  chapter  of  Exeter*  t  cafe,  it 
was  adjudged  that  no  lee  it  due  for 
bo  rial,  unlcfc  by  cuftom. 

But  thofe  few  cafes  are  fofficient  on 
this  head  ;  fince  the  defendant's  coou- 
fcl  candidly  owned  this  point,  that  no 
burial  fee  wa«  due  of  common  right, 
and  not  due  without  the  help  of  a  cuf- 
tom ;  and  this  brings  me  to 

The  third  and  laft  aoint  which  we 
thiok  to  be  a  very  clear  and  a  fhort 
one,  whether  Dr.  Yemen  is  entitled  to 
the  tee  of  31.  4J.  for  tbe  burui  of  Ann 


Had  the  right  of  Dr  rerun  depend- 
ed on  the  canon  law  only,  it  would  not 
have  aflifted  him.  Had  it  depended 
00  cuftom,  it  would  have  helped  him 
in  the  ptrifli  of  Saint  Giles,  if  he  were 
rector  there. s  Bat  this  right  depend* 
neither  on  the  common  law  or  cuftom, 
but  on  the  plain  clear  and  exprefs 
word*  of  two  acts  of  parliament, v.  h'«ch 
have  deftroyed  thecuftomary  payment 
of  3J  4J.  in  foch  part  of  Saint  Giles** 
parifh  a «  is  now  part  of  Saint  Geerge't 
Blermjbury,  and  introduced  a  parlia- 
mentary payment  and  a  new  method 
of  afcertaining  adjufting  affixing  and 
fettling  the  burial  fee*. 

Th*  words  of  to  An  e  11. /at. 
are  thefe ;  ••  It  i*  erased  and  declared 
that  all  parochial  cuftom*  ufnges  bye- 
laws  and  privileges  as  are  now  in  force 
or  ufe  within  any  prtferit  pariih  which 
(tail  be  divided  by  viituc  of  this  aft 
fhall,  notwithstanding  fuch  divifion, 
continue  and  be  in  force  as  well  in  and 
for  every  new  parifh,  at  in  and  for 
fuch  parifl»'a»(hiil)  remain  to  the  pre- 
fent  pa  roc  hi*  1  church  &c."  If  this 
cJenfc  h'd  ftood  without  any  variation, 
we  are  of  opinion,  that  Dr.  Verne* 
would  be  entitled  to  receive  the  fom 
of  3/.  4</.,  which  the  ieuti&  find*  to 
be  the  cuftomary  fee  due  to  the  rector 
of  Saint  Giles  on  the  burial  of  every 
parifhioncr  And  we  arc  of  opinion 
that  this^daufe  hath  clearly  transferred 
and  carried  over  to  the  new  parifh  of 
Saint  Geerps  BUemjbury  all  legal  and 
rcafooable  cuftoms  in  Saint  Gilts' m% 
and  even  though  the  new  cemetery  of 
Saint  Ge$rgf%»  Blumfinrj  was  never 
any  part  of  Saint  Giles*:  But  feci. 
31.  has  varied  the  twenty.firft  feclion, 
and  cqaar,  "  That  it  fhall aod  may  be 
lawful  for  the  commiflioncrs  or  any 
five  of  them  to  aJceiuin  the  turn  of 
money  that  (hall  be  paid  to.  tbe  reclot 


(1)  \x  Med.  171. 
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1744,  f.  became  a  qutftion  whether  thofe  depofitions  could  bs  read 
>■     **  i^in  'evidence  here  ;  and  the  Lord  Chanceihr  conceiving  it  to 
be  a  queftion  of  oonfiderable  importance,  defired  the  afliftance 
*i**7  of  Lee  Lord  Chief  Juftice  B.  R.,  Wilki  Lord  Chief  Juftice 
»AtKi«.  C.  B.y  and  the  Lord  Chief  Baron  Parker,  who  after  bear- 
ing the  cafe  argued  were  unanimously  of  opinion  that  the 
depofitions  ought  to  be  read. 

The  cafe  is  fhortly  reported  in  1  Wilf.  84,  and  more  fully 
in  1  Atk.  2i.    The  following  opinion  was  delivered  by 

rViiles  Lord  Chief  Juftice  C.  R  •«  I  could  fatisfy  myfelf 
hy  merely  faying  that  as  to  the  prefem  queftion  I  am  of  the 
fame  opinion  as  the  Lord  Chief  Baron ;  but  as  this  is  in  a 
great  meafure  a  new  cafe,  as  it  is  a  queftion  of  great  impor- 
tance, and  as  fo  much  has  been  (aid  by  the  counfel  on  both 
fides,  I  believe  it  will  be  expeded  that  I  fitould  give  nuy 
reafons  for  the  opinion  which  I  am  going  to  give,  though  10 
the  courfe  of  my  argument  I  muft  neceflarily '  touch  upoa 
many  things  that  have  been  already  better  expreffed  by  the 
Lord  Chief  Baron, 


tod  each  officer  belonging  to  each 
church  for  every  burial  hi  any  of  the 
cemeteries  or  churchyards  by  chit  aft 
intended  to  be  purchafed."    ' 

And  the  ftarute  3  G.  1.  t.  10.  (eg. 
5.,  after  taking  notice  of  former  fta- 
tutes,fuperadds  feveral  conditions  pre* 
cedent  to  the  recta's  right  of  a  burial 
fee.  "  Whereas  by  the  faid  recited 
ae>s  the  commiffiooers  or  any  five  of 
them  are  empowered  to  afcertain  the 
rams  of  money  that  (hall  be  paid  to 
each  officer  belooging  to  each  new 
ebnrch,  be  it  enacted  that  the  commit 
liooers  wfth  the  confent  of  the  veftry 
flssill  have  full  power  to  fix  and  afcer. 
lain  what  fnms  (hall  be  paid  to  the  rec- 
tor and  each  officer  of  the  new  church 
of  Saint  Qnrie%s  Bl—mfonry  for  or  in 
irefpea  of  any  burial,  which  fnms  when 
fo  afcettaincd  (hall  be  regiftered  in 
V&trs*  C—mm%  and  when  fo  regif- 
tered (hall  be  deemed  and  are  hereby 
declared  to  be  the  fnms  that  (hall  be 


paid  to  the  (aid  reeta  and 
cers  for  every  foch  burial.** 

80  that  until  the  commiff  oners  and 
veftry  have  fixed  the  fum  to  be  taken 
and  the  fame  regiftered  neither  the  doc- 
tor as  recta,  or  any  of  the  parochial 
officers,  can  take  jr.  4/  or  any  fee  for 
the  burial  in  the  new  cemetery  in 
Saint  Harp's  Blfmjkrj 

The  commiffioners  and  veftry  have 
Jan  arbitrary  power  to  fettle  the  fum, 
which  maybe  more  or  left  thau$r  4/. 
in  the  old  pa  rife.  When  it  is  fettled 
and  regiftered,  the  recta  will  be  le- 
gally entitled  to  the  fum  lb  afcertained. 
But  it  is  not  aJcertaiaed  and  regiftered  \ 
therefore 

Judgment  muft  he  for  the  plain- 
tiff." 

"  K.E  A  writ  of  error  was 

brought  on  this  judgment  in  B.  R.  \ 
and  m  Bticbtlmat  term  a>  G.  %.  the 
judgment  of  C.  B.  wfta  affirmed.** 


Though 
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Though  it  be  neceflary  only  .to  give  cny  opinion  whether  1744*  5 
tlie  deposition*  taken  ia  the  prefent  cafe  can  be  read  or  not,^-~v    - 
yet  tt  may  be  proper  in  order  to  c6me  at  this  particular  quef-^^JV 
Hon,  in  the  firft  place  to  confider  the  general  queftion,  whe-  Bamm* 
ther  an  infidel,  I  mean  one  who  is  not  a  chriftian,  for  in  thai 
cafe  Lord  Coke  certainly  meant  it,  can  be  admitted  as  a  wit*- 
nefs  m  any  cafe  whatsoever.     If  I  thought  with  my  Lorjf 
Cake  that  he'conld  not,  I  muft  neceffarily  be  of  opinion  that 
the  depofitions  in  the  prefent  cafe  could  not  be  read  as  evi- 
dence.   On  the  ether  hand,  if  I  thought  that  infidels  in  all 
cafe%  and  under  all  circomAances  ought  to  be  admitted  as 
witneffes,  the  conference  wo^ld  be  as  ftrong  the  other  way* 
that  thefe  depofitions  ought  to  be  read.    But  if  I  (hould  be 
of  opinion  (and  I  (hall  certainly  go  no  further)  that  fome  in* 
fidtls  19  fome  cafes  and  under  fome  circumftances  maybe 
admitted  as  witneffes,  it  will  then  remain  to  be  confidered, 
whether  thefe  infidels,  who  are  examined  in  the  caufe  under 
the  cirenmftances  in  which  they  appear  in  thi*  co art,, are 
legal  witneffes  or  not. 

As  to  the  general  question,  Lord  Coke  has  refolded  it  in  the 
negative,  Co.  Lit.  6.  b    That  an  infidel  cannot  be  a  witnefs* 
and  it  is  plain  by  this  word  "  infidel*9  he  meant  Jews  as  well 
as  Heathens,  that  is,  all  who  did  not  believe  the  chriftian  reU* 
gion.    In  2  Infl.  507.  and  many  other  places,  he  calls  the 
Jews  Infidel  Jews ;  and  in  the  4  Infl.  1 55,  and  in  feveral 
other  paflages  of  his  books,  he  makes  ufe  of  this  elpreffioif 
Infidel  Pagans,  which  plainly  (hews  that  he  comprized  both 
Jitvt  and  Heathens  under  the  word  Infidels  \  and  therefore 
oerjt.  Hawkins  (though  a  very  learned  pains-taking  man)  is 
plainly"  miflak'en  in  his  HiJIory  of  the  Pleas  of  the  Crown,  a' 
▼ol.  p.  434.,  where  he  underftands  Lord  Cake  as  not  exclud- 
ing the  Jews  from  being  witneffes,  but  only  Heathens.     But 
Lord  Chief  Juftice  Hale  understood  this  in  another  fenfe  ia 
that  remarkable  paflagc  of  his,  which  I  (hall  mention  more 
particularly  bye  and  bye.  I  (hall  therefore  take  it  for  granted 
that  Lord  Coke  made  ufe  of  the  word  Infidels  here  in  tb* 
general  fenfe ;  and  that  wilt,  I  think,  greatly  leflen  the  au- 
thority of  what  he  fays*  becaufe  long  before  his  time,  and 
of  late  ahnoft  ever  fince  the  Jews  have  returned  into  Bng* 
land,  they  have  been  admitted  to  be  fwornas  witneffes.     Jtyt 
I  tbink  the  aounfel  for  the  defendant  Teemed  to  roifiake  tba 

reafoa 
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44»  5*reafon  upon  which  Lord  Coke  went.    For  he  certainly,  did 
■v^'not  go  upon  this  reafon,  that  an  infidel  could  not  take  a 
chriftian  oath,  and  that  the  form  of  the  oath  cannot  be  al- 
t[CJljKt>  tert^  out  by  a^  °^  parliament ;  but  upon  this  reafon,  though 
irui.   I  think  a  much  worfe,  that  an  infidel  was  not  fide  dignus  nor 
worthy  of  credit ;  for  he  puts  them  in  company  and  upon 
the  level  with  ftigmatized  and  infamous  perfone.     And  that 
this  was  his  meaning  appears  more  plainly  by  what  he  fays 
in  Cafoin**  cafe,  7  Co.  17.  £.,  that  all  infidels  are  in  law  per*, 
petual  enemies;  for  between  them  as  with  the  devils,  whofe. 
fubjefils  they  are,  and  the  chriftians  there  is  perpetual  hosti- 
lity, and  can  be  no  peace.     For  as  the  apuflle  faith   2  Cor. 
b.  v.   15;  quae  convent  io  Chrifti  cum  Tialial  ?    Que   pars, 
fideli  cum  infideli?    Infideles  funt  Chrifti  et  chriftianorum 
inimici.     And  herewith  agreeth  the  book  in  12E  8.  fol.  4, 
where  it  is  holden  that  a  Pagan  cannot  maintain  any  ad  ion 
at  all.     But  this  notion,    though  advanced  by  fo  great  a 
man,  is  I  think  contrary  not  only  to  the  fcripture  but  to  com-  . 
jnon  fenfe  and  common  humanity.     And  I  think  that  even 
fhe  devils  themfetves,  whofe  fubjeds  he  fays  the  Heathens 
are,  cannot  have  worfe  principles ;  and  btfides  the  irreligton 
of  ir,  it  is  a  moft  impolitic  notion  and  would  at  once  deftroy 
all  that  trade  and  commerce  from  which  this  nation  reaps 
fuch  great  benefits.     We  ought  to  be  thankful  to  providence, 
for  giving  us  the  light  of  chriftjanity,  which  he  has  denied 
to  fuch  great  numbers  of  his  creatures  of  the  fame  fpecies. 
as  ourfelves.     We  are  commanded  by  our  Saviour  to  do 
good  unto  all  men,  and  not  only  unto  thofe  who  are  of  the 
houfehold  of  faith.     And  Saint  Peter  faith  A&i  10.  v.  34.. 
35.  That  "  God  is  no  refpe&er  of  perfons,  but  in  every 
nation  he  that  feareth  him  and  worketh  righteoufnefs  is  ac- 
cepted with  him."     It  is  a  little  mean  narrow  notion  to  fup- 
pofe  that  no  one  but  a  chriftian  can  be  an  honeft  man.    .God 
has  implanted  by  nature  on  the  minfls  of  all  men  true  notions 
of  virtue  and  vice,  of  j  11  ft  ice  and  injustice,  though  Heathens 
perhaps  more  frequently  acl  contrary  to.  thofe  notions  than 
ehriftians,  becaufe  they  have  not  fuch  ftrong  motives  to  en- 
force them.    But  (as  Saint  Peter  fays)  there  are  in  every 
paTton  men  that  fear  God  and  work  righteoufnefs ;  fuch 
men  are  certainly  fide  dtgm  and  very  proper  to  be  admitted 
as  witnefles.     I  will  not  repeat  what  was  faid  by  Sir  George 
Srefy  10  the  cafe  of  monopolies  in  jhe  State  Trials,  vol.   7. 

P.  $02, 
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502,  of  this  notion  of  Lord  Ccke\  add  which  was  cfted  by  1744,  5- 
one  of  the  counfel,  but  I  think  that  it  very  well  defervesi— y— «s 
every  epithet  that  he  has  bellowed  on  it.  I  have  dwelt  the 
longer, upon  this  faying  of  his,  becaufe  think  it  is  the  only0"1^??* 
authority  that  can  be  met  with  to  fupport  this  gtneral  after-  b?ik«r. 
tion,  that  an  infidel  cannot  be  a  witnefs.  For  though  it  may 
be  founded  upon  fome  general  fayings  in  Braflon,  FJeta,  and 
Briton,  and  other  old  books,  thofe  I  think  of  very  little 
weight,  and  therefore  (hall  not  repeat  thtm  ;  fiift,  becaufe 
they  are  only  general  dtda ;  and  in  the  next  place,  becaufe 
thefe  great  authors  lived  in  very  bigoitcd  Popifh  times,  when 
wc  carried  on  very  little  trade  except  the  trade  of  religion, 
and  ennftquently  our  notions  were  very  narrow,  and  fuch 
as  I  hope  will  never  prevail  again  in  this  country.  As  to 
what  is  faid  by  that  great  man  the  Lord  Chief  Juftice  For- 
te/cue, in  his  book  Dt  Laudibus,  b.  26,  that  witnefles  are  to 
be  fworn  on  the  holy  evangelifts  ;  he  is  fpeafiting  only  of  the 
oath  of  a  chrifitan,  and  plainly  had  not  the  prefent  quefticit 
at  all  in  his  contemplation.  To  this  aflertion  of  my  Lord 
Coke's  (befides  what  I  have  already  faid)  I  will  oppofe  the 
practice  of  this  kingdom  before  the  Jews  wrre  expelled  out 
of  it  by  the  flat.  18  E.  1..  For  it  is  plain  both  from  Modox'e 
Hi  ft  or y  of  the  Exchequer,  p.  167  and  1*74,  fand  from  SeU. 
vol.  2.  p.  1469,  that  the  Jews  here  in  the  time  of  King 
J*hn  and  Henry  the  Third  were  both  admitted  to  be  witnefles 
and  likewife  to  be  upon  juries  in  caufes  between  Chrifliant 
and  Jews,  and  that  they  were  fworn  upon  their  own  books 
or  their  own  toll  which  is  the  fame  thing.  I  will  likewife 
oppofe  the  conftant  pra&ice  here  almoft  ever  fince  the  Jewt 
have  been  permitted  to  come  back  again  into  England;  viz. 
from  the  19  Car.  2.,  (when  the  caufe  was  tried  which  is  re-  • 
ported  2  Kebh  314,)  down  to  the  prefent  times,  daring  which 
I  believe  not  one  inflance  can  be  cited  in  which  a  Jew  was 
refuted  to  he  a  witnefs  and  to  be  fworn  on  the  Pentateuch. 
To*  this  aflertion  1  (hall  likewife  oppofe  the  very  great  autho- 
rity of  Lord  Hale,  2  vol.  279.  And  though  this  has  often 
been  mentioned  by  the  counfel,  it  is  fo  full  of  law,  of  good 
fenfe,  and  the  fpirit  of  chriftianity,  that  I  think  it  cannot  be 
/epearerf  too  often  ;  dtcies  repetita  placebit.  "  It  is  faid  by 
Lord  Coke  that  an  infijlel  is  not  to  be  admitted  as  9  witnefs; 

the 
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,  1*4,  c.th*  conrequence  of  which  would  be  chat  a  JeH>9  who  ortly 
v-^v-^Jowns  the  Old  Te foment,  could  not  be  a  witnefs.  But  I  take 
it  that  although  the  regular  oath,  as  it  It  allowed  of  by  the 
OMicmnriiLaws  of  England  is  tacVis  facrofan£kis  Dei  Evangeliis,  which 
%Emm  ^PP0^1'1  a  man  to  be  a  chnftian,  yet  in  cafes  o&  neceffity* 
as  in  foreign  cootra&s  between  merchant  and  merchant  which 
are  many  times  tranfa&ed  by  Jewijb  brokers,  the  tcftinoooy 
of  a  Jiw  ta£to  libro  legis  Mofaicte  is  not  to  be  rejeded,  and 
is  ufed  (as  I  hate  been  inf6rmed)  amongft  all  nations.  Tea 
the  oaths  of  idolatrous  infidels  have  been  admitted  by  the 
municipal  laws  of  many  kingdoms,  efpecially  fi  jurayerint 
per  verura  Denm  creatorem  ;  and  fpecial  laws  are  inftituted 
in  Spain  touching  the  for  mi  of  the  oaths  of  infidels;  vick 
Covarruviam,  torn.  I.  p»  i.  de  juramenti  for  mi."  And  be 
mentions  a  cafe  where  it  would  be  very  hard  if  fuch  an  oath 
fliould  not  be  taken  by  a  Turk  or  Jew,  which  he  holds 
binding ;  "  for  poiCbly  he  might  think  himfelf'  under  no 
obligation  if  he  were  fworo  according  to  the  ufual  form  of 
the  Courts  of  England:  but  then  it  mod  be  agreed  that  the 
.  credit  of  fuch  teftimony  muft  lie  left  to  the  jury."  Upod 
this  citation  of  Lord  Hale  out  of  Cevarruviam  1  (hall  fay 
9nce  for  all,  that  I  do  not  lay  any  great  ftrefs  on  the  citations 
out  of  the  Civil  Law  Books,  not  only  becaufe  I  think  the 
prefect  cafe  does  not  want  them,  but  likewife  becaufe  the/ 
only  (hew  that  there  are  particular  laws  and  edi&s  in  other 
Countries  which  determine  this  qutftion  there,  and  therefore 
they  are  not  fo  applicable  to  the  prefent  cafe,  fince  it  is  not 
pretended  that  there  is  any  a&  of  parliament,  which  baa 
fettled  this  rftatter.  This  ufc  indeed,  and  this  ctoly,  can  be 
made  of  thefe  citations  to  fbew .  that  the  opinion  of  the  le- 
ft giflature  in  other  countries  has  been  for  admitting  this  fort 
of  evidence. 

The  laft  anfwer  that  I  (hall  give  to  this  afiertion  of  Lord 
Coh\  as  explained  in  Cahin\  cafe  are  his  own  words  in  his  4th 
Injl.  p.  1 55.  "  Fotdus  pacts  or  commarcii,  (faith  he,)  though 
not  motui  auxilii,  may  be  ftricken  between  a  Chrifttan  Prince 
and  an  Infidel  Pagan ;  and  as  thefe  leagues  are  to  be  efiablifhed 
by  oath,  a  queftion  will  arife  whether  the  Infidel  or  Pagan 
Prince  may  fwcar  in  tbi$  cafe  by  fatfe  gods*  Imp*  he  thereby 

oftndeth 
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qffatdeth  the  true.  Cod  by  giving  worthip  to  falfe  gods.  This  *  744*  5* 
dotfbt  (faith  he)  was  moved  by  Pubtitda  to  Saint  Augufttne^        -  '"■* 
Who  thus  refolveth  the  fame;  ««  He  that  taketh  thcoredit  of0dBllf#irD 
him  who  fweareth  by  falfe  gods  not  to  any  evil  bat  good,  he    «****? 
doth  not  join  himfelf  to  that  fin  of  fwearing  by  devils  but  is  &*****• 
partaker  with  thofe  lawful  leagues,  wherein  the  other  keepeth 
his  faith  and  oath  s  but  if  a  chriftian  (hould  anyways  induce 
another  to  fwear  by  them,  \\e  wtould  grievoufly  fin.     Bite 
fating  that  fuch  leagues  are  warranted  by  the  word  of  God* 
oH  incidents  thereto  are  permitted'"    This  is  (I  think)  as  in* 
oonfiftent  as  poffiirie  with  his  notion  that  an  infidel  is  not  fide 
digitus,  and  a  foil  anfwer  to  what  he  faid  \mmhhf%  cafe  on 
this  head;  and  therefore  1  (hall  leave  him  hare,  having  (I 
think)  quite  deftroyed  the  authority  of  his  general  rule,  that 
sane  but  a  ahriftkiA  ought  to  be  admitted  as  a  whnefs* 

.  I  (hdll  now  proceed  to  explain  the  nature  of  an  oath,  wktoh 
wiH  I  think  contribute  very  muoh  towards  the  determination 
of  the  general  as  well  as  she  prefent  queftion*     If  an  oatb 
were  merely  a  ohrrftian  inftitution,  as  beptifm,  the  facrameat?     • 
and  the  like*  I  fliould  be  forced  to  admit  that  Aone  but  a»   • 
obrtfian  could  take  aa  oa«h.    Burt  oaths  were  infthuted  long 
before  ahriftianrty  wal  made  ufe  of  to  the  fame  purpofes  a* 
now,  were  always  held  in  the  higheft  veneration,  and  are  al* 
rood  at  old  a»  the  creation.  Jurameatum  (according  to  Lord 
Ctk*  himfelf)  nihil  aliud  eft  qtiam  deurrt  in  teftem  vooare ;  and  # 
therefore  nothing  bat  the  belief  of  a  God  and  that  he  wiH 
reward  and  puittlh  us  according  to  our  deferts  is  neceffary  t# 
qualify  a  Man  to  take  the  oath.     We  read  of  them  therefore 
i*  the  moftcarJyi  times.     If  we  look  into  the  fadred  hiftory* 
we  have  an  account  in  Girafih  e.  &6«  v.  aft.  and  31  ?  and  t  * 
again  Genejis,  c.  31.  v.  539'  that  the  contra&s  betwixt  Ifaac  * 
aad  jtoimUchy  and  between  Jscob  and  L*ban,  were  confirmed 
by  mutual  oaths ;  and  yet  the  contracting  parties  were  of 
very  different  religions,  and  fwore  in  a  different  form.    It 
would  b±  eodlef*  to  cite  the  places  in  the  Old  Tefltment  where 
mention  is  made  of  taking  am  oath  upon  foiemn  oocafions, 
and  bow  great  a  reverence  was  always  paid  tb  it.     I  fhdll 
ooly  take  notice  of  three,  one  uv  Nmmk.  30.  2.     "  Ho  thai  * 
fweareth  asi  oath  bindeth  his  fool  with  a  bond.99    Another 
10  Deut.  c.  6.  v.  1 3.    M  Thou  (hah  fear  the  Lord  thy  God, 

N  a  and 
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I744t5-and  fwear  by  his  name,"    And  soother,  Pfahmt  15.  v.  5 
OMic«u»DWhcrC  *  "B'l,*0Ui  roan  ■•  defcribed  10  this  manner,  "One 

JJ^ffVDwno  f**»**th  unto  his  neighbour  end  difappointeth  him  not, 

Babswu  though  it  were  to  tnYown  hindrance." 

From  the  paflages  of  the  A//tv  Teftament,  where  mention 
it  made  of  an  oath,  it  is  plain  that  it  con  tinned  to  be  ofed  in 
the  fame  manner,  and  to  be  had  in  the  fame,  if  not  greater, 
veneration  after  the  coming  of  our  Saviour.    The  nature  of 
an  oath  was  not  at  all  altered,  only  as  the  promtfe  of  reward* 
and  ponifliitoeng  in  another  world  was  then  more  clearly  re* 
vealed,  the  oMfcatien  of  an  oath  grew  modi  ftronger,  and 
tbofe  who  were  really  chriftians  were  under  a  greater  appre- 
henfion  of  breaking  it.    "  An  oath  for  confirmation  (faith 
St.  Paul)  is  an  end  of  all  flrife,"  Htb.  c.  16.    And  I  cannct 
forbear  mentioning  one  paflage  more  out  of  the  New  Tefl*» 
went  to  fliew  what  great  reverence  was  paid  to  an  oath  even 
by  the  mod  wicked  men ;  and  under  what  great  apprehen* 
Cons  they  were  of  breaking  it.    It  is  in  Matt.  e.  14.  «.  6.  to 
9.,  and  it  is  related  in  the  fame  manner  by  Smnt  Mm-k,  r.  6. 
*  ».  23  to  26,  that  Her**  having  fword  to  Herodias  that  what- 
soever (he  afked  of  him  be  would  give  it  her,  though  he  was 
exceeding  forry  when  die  afted  of  him  the  head  of  Sand  %fa 
the  Bapt$%jtt  for  Us  oailfi  fake  and  the  fake  of  them  who 
fate  with  him  he  would  not  rejed  her.    And  1  cannot  help 
%  likewtfe  in  this  place  (though  a  little  out  of  courie)  take  no- 
'  tice  of  what  is  faid  by  La&antius  on  this  fubjed,  that  fome 
in  hie  time,  who  were  fo  very  wicked. as  not  to  be  afraid  even 
of  committing  murder,  yet  had  fuch  a  veneration  for  an  oath 
and  fuch  a  dread  of  being  forefworn  that  when  purged  upon 
their  oaths  they  durft  not  deny  the  fa&. ' 

If  we  look  into  profane  authors,  we  (hall  find  pretty  much 
the  fame  account  of  an  oath.  I  (hall  mention  only  two  or 
three. of  the  mod  ancient  and  beft  of  them.  It  appears  in 
feveral  places  in  Hmer,  that  not  only  his  heroes  but  likewtfe 
his  gods,  whom  he  reprefents  as  gods  of  the  fecond  rank 
fubjeft  to  one  fupreme  being,  frequently  confirmed  their  pro- 
mtfe or  threats  with  an  oath,  and  they  were  then  looked  upon 
as  unalterable.    In  two  places  in  Hefioi9\bt  one  in  his  book 
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de  generstime  dterum,  and  the  other  in  another  book,  it  is  faid  1 744,  5. 
that  horrible  misfortunes  and  pumlhrncnts  will  befal  thofe  whoi— y- *j 
fwear  falfely.     So  in  the  beginning  of  Pythagoras' s  Gotytn 
Verfe$%  confidering  an  oath  as  very  facred  and  as  a  fort  of  re-OmcmrwD 
ligious  worftiip.     And  Hierocles,   who  is  very  large  in  his  v"*^*- 
comment  on  this  paflfage,  fays  an  oath  was  looked  upon  by 
the  ancient  fathers  as  one  of  the  mod  folemn  ads  of  reli- 
gion.    I  (hall  conclude  with  Cicero,  who  never  f peaks  of  aa 
oath  but  with  the  greateft  reverence,  and  as  the  ftrongeft  tic 
which  can  be  laid  upon  men,  Nullum  vinculum  (fays  he)  ad 
aftringf  ndam  fidem  majores  noftri  ar&tus  jurejttapido  credi- 
derunt.     To  thefe  great  authorities  I  (hall  onlyoeg  leave  to  v 

add  the  fentimentsof  two  modern  writers,  but  writers  of  very 
great  credit,  I  mean  Grotius  de  jure  belli  et  pact's ;  lib.  a.  c. 
.  13  /  1.  His  words  are,  Apud  onines  populos  et  ab  oroni 
sdvo  circa  pollicitation*:*  promifla  et  comra&us  maxima  fern* 
pervisfuit  jurisjuraodu  And  TUlotfin't  Sermons,  vol.  1.  p. 
241.  where  he  fays  that  "  It  is  the  general  pra&ice  of  man- 
kind, which  has  univerfally  obtained  in  all  ages  and  nationa 
to  confirm  things  by  an  oath  in  order  to  the  ending  of  dif* 
ferences.n 

.    It  is  very  plain  from  what  I  have  faid  that  the  fubflance  of 
an  oath  has  nothing  to  do  with  Chriftianity,  only  that  by  the 
Chriftian  religion  we  are  put  ftill  under  great  obligations  not 
to.be  guilty  of  perjury :  the  forms  indeed  of  an  oath  have 
been  fince  varied,  and  bave  been  always  different  in  all  coun- 
tries according  to. the  different  laws  religion  and  conftitution 
of  thofe  countries.  Rut  ftill  the  fubftanoe  is  the  fame,  which, 
is  that  God  in  all  of  them  is  called  upon  as  a  witnefs  to  the 
truth  of  what  we  fay.     Grotius  in  the  fame  chapter  fe&.  10. . 
fays,  forma  jucisjuraodi  verbis  differt,  re  convenit.    There  . 
are  feyeral  very  different  forms  of  oaths  mentioned  in  Seldeup 
vol.  2.  p.  1470.:  but  whatever  the  forms  are  he  fays,  that  is 
meajH  only  to  call  God  to  witness  to  the  truth  of  what  ia. 
fworn;  "  fu  Deus  teftis,". "  fit  Deus  vindex,"  or  "  ita  te 
Deos  adjuvet,"  are  expftflions  promifcuoufly  made  ufe  of  in 
Chriftian  countries ;  and  ia  ours  that  oath  hath  been  fre- 
quently varied ;  as  "  ita  te  Deus  adjuvet  tadis  facrofandis . 
Dei  Evangeliis  "  "  ita  &c  et  facrofan&a  Dei  Evangelia  fn 
«  ita  &c  et  omnes  fan&i."    And  now  we  keep  only  thefe 
words  in  the  oath,  "  fo  help  you  God,"  and  which  indeed 
Noa  ere 
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1 744,  5.  are  the  only  material  woads,  and  which  any  heathen  who  be* 

U— y^- 1  lievea  a  God  may  take  as  well  at  a  Chriftian.    The  kiffing 

the  book  here,  and  the  touching  the  bramin's  hand  and  foot 

<u*4f  *  at  £*''"""'  ai**  marty  other  different  forma  which  are  made 

Rajiku*  ufe  of  in  different  countries,  are  no  part  of  the  oath,  but  are 

only  ceremonies  invented  to  add  the  greater  folemnity  to  the 

taking  of  it,  and  to  exprefs  the  aflent  of  the  party  to  the 

oath  when  hedoes  not  repeat  the  oath  itfelf :  but  the  fwearing 

in  ajl  of  them,  be  the  external  form  what  it  will,  is  calling 

God  Almighty  to  be  a  witnefs,  as  is  clear  from  thefe  words 

of  our  Savlj^  in  Matthew,  ch*p.  23.  v.  21.  and  2a.  "  Whofo 

fweareth  by  the  Temple  fweareth  by  it  and  by  him  that 

dwelleth  therein ;  and  he  that  fweareth  by  Heaven  fweareth 

by  the  Throne  of  God  and  by  him  that  fitteth  thereon." 

Aa  to  what  was  faid  by  the  counfel  that  Chriftianity  is  part  of 

the  law  of  England,  (which  is  certainly  true  aa  it  ia  here  efta- 

Uiflied  bjr  laws)  and  that  therefore  to  admit  the  oath  of  a 

heathen  is  contrary  to  the  law  of  England;  it  appears  from 

what  I  have  already  laid  down  that  there  is  nothing  in  that 

argument,  fince  an  oath  is  no  mofe  a  part  of  Chriftianity 

than  of  every  other  religion  in  the  world.    There  is  Kkewife 

as  little  in  another  argument  which  was  made  ufe  of,  that  an 

bath  cannot  be  altered  but  by  ad  of  parliament;  for  the  form 

of  an  aflertory  oath  here  hath  been  frequently  varied  (as  I  have 

already  oblerved).     And  what  Lord  Coke  fays  in  the  %  Inft. 

4T9.  and  3  hn ft.  165,  that  an  oath  oannot  be  altered,  nor  a 

new  one  impofed,  but  by  authority  of  parliament  plainly  re* 

lates  only  to  promifory  oath  or  oaths  of  office  aa  thofe  of 

Privy  Counfellors,  Judges,  Sherifis,  and  the  like,  and  not  at1 

afl  to  oaths  taken  by  witoefles.     As  to  the  paflage  mentioned 

out  of  the  State  Trial*  where  the  Lord  Chief  Juftioe  aflced 

if  the  witnefs  were  a  Chriftian  or  not,  who  appeared  to  be 

otherwife  by  his  mien  and  drcfs  and  was  going  to  take  the 

common  oath,  and  at  to  what  was  faid  that  I/ord  Chief  Jaf* 

tice  Eyre  once  refilled  to  fwear  a  man  on  the  EvangeKfts  who 

was  not  a  Chriftian,  and  that  Lord  Chief  Baron  Gilbert  did 

the  fame  to  one  who  when  afred  whether  he  believed  in  Chrift 

declared  that  he  did'  not  know  who  Chrift  was ;  very  little 

can  be  inferred  from  either  of  thefe  tnftanoes,  fince  it  does 

not  appear  that  the  (ad,  to  which  the  wknfefs  was  going  to  be 

"  fworn,  arofe  in  a  foreign  country,  or  that  it  was  a  mercantile 

caufe,  or  that  it  was  ever  infiOed  on  by  the  oounfel  that  the 

witnefs 
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wttnefs  fcould  be  examined  in  any  other  manner  than  in  thei  744^  g. 
common  form  upon  the  Holy  Evangelifts*  *-— v<»> 

Oiaictiuvr* 
Having  now  I  think  fufficiently  (hewn  that  Lord  Cob's  rule  nt**!L. 
is  without  foundation  either  in  fcripture,  reafon,  or  lawf  that 
I  may  not  be  underftood  in  too  general  a  fenfe,  I  (hall  repeat 
it  over  again,  that  I  only  give  my  opinion  that  fuch  infidels 
who  believe  a  God  and  that  he  will  punifli  them  if  they  fwear 
iuHely,  in  fome  cafes  and  under  fome  circumftances,  may, 
and  ought  to  be  admitted  as  witnefles  in  this  though  a  Chris- 
tian country  (a).    And  on  the  other  hand  I  am  clearly  of 
opinion  that  fuch  infidels  (if  any  fooh  there  be)  who  either 
do  not  believe  a  God,  or,  if  they  do,  do  not  think  that  he 
will  either  reward  or  punUh  them  <in  this  world  or  in  the  "next, 
cannot  be  witnefles  in  any  cafe  nor  under  any  circumftaoces, 
for  this  plain  reafon,  becaufe  an  oath  cannot  poffibly  be  any 
tie  or  obligation  upon  them.    I  therefore  entirely  difagree 
with  what  is  reported  to  have  been  faid  by  Lord  Chief  Juf- 
tior  Ley  in  2  Rol,  Rep.  346.  TV.  21  Jam.  1.  B.  R.9  that  in  the 
trials  of  matters  artfing  beyond  fea  we  ought  to  allow  fuch 
proof  as  they  beyond  fea  would  allow.    This  would  be  leav- 
ing this  point  on  fo  very  loofe  and  uncertain  a  foot,  that  I 
cannot  come  into  it ;  for  if  this  rule  were  to  hold,  confider? 
tng  in  what  a  ftrange  manner  juftice  is  adminiftered  in  fome 
foreign  parts,  God  knows  what  evidence  mud  be  admitted.     , 
Nor  can.  I  agree  with  the  refolution  in  the  cafe  of  Alfip  v. 
Bwrtnlh  Cr*f  Joe.  541,  2.   Af.  17  J.  1.  J9.  R.  where  it  was 
holden  that  a  certificate  under  the  feal  of  the  roiniiler  at 
Utrecht  and  of  the  faid  town  of  the  marriage  of  two  perfons 
there,  and  that  they  cohabited  together  as  man  and  wife,  was 
a  foffichnt  proof.    To  admit  the  certificate  of  the  minifter 
of  the  fad  of  the  marriage  at  a  place   where  there   is 
no   bifliop  might  perhaps  be  equal  and  be  refembled  to 
the  certificate  of  the  bi(hop  (b)  here,  which  is  in  fome 
cafes  conclofive  evidence  of  a  marriage.    But  I  am  clearly 
cf  opinion  that  the  certificate  of  their  cohabiting  together 
ought  not  to  have  been  admitted.    For  our  law  never  allows 

(«)  Sec  Jtbm  M$rg**S  cafe,  Leah    late  Lord  Chief  Juftice  (Ejrt)  of  the  . 
Cr§.  Gt/  J 8.  where  a  Mahometan  was    Compos,  Plea*  on  the  fubjea  of  the 
fworo  upon  the  Koran  a  t  tfce  Qli  Baileyt    Bifhop't  certificate  of  a  marriage  in  //- 
in  a  profecution  for  a  capital  offence.       dcrtn  v.  IUerttm,  %  H.  B(.  Rep,  C; 

(*)  See  a  learacd  aigiimcat  of  the    B*  1  j>  et  feq. 

a  certificate 
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1 744#  5. a  certificate  of  a  mere' matter  of  &&  (a)%  not  coupled  with 
t-~v-wany  matter  of  law,  to  be  admitted  as  evidence.     Even  the 
On icHOND  the  certificate  of  the  King  under  hit  fign  manual  of  a  matter 
«{*"l     of  fa£t,  (except  in  one  old  cafe  in  Chancery  Hob.  413  )  has 
4  ****  been  always  rtfufed;  and  it  would  be  ftrange  if  we  flwuld 
give  greater  credit  to  the  certificate  of  a  minuter  at  Utrecht 
"  than  to  that  of  the  King  himfelf.     Befides  it  is  not  the  beft 
evidence  that  the  nature  of  the  thin*  will  admit,  but  the 
proper  and  uftial  evidence  of  a  fad  arifin*  beyond  fea  is  an 
'  affidavit  or  depofition  taken  before  a  public  notary  and  certi- 
fied to  be  fo  under  the  feal  of  the  place  or  the  principal 
officer  of  the  place,  which  has  been  admitted  as  evidence  in 
fome  cafes,  where  it  would  be  too  expenfive,  confideung  the 
nature  of  the  caufe,  to  take  out  a  fpecial  commifli  >n.     Be- 
fore I  conclude  this  head  f  mud  beg  leave  again  to  take  notice 
of  what  is  faid  by  Lord  Hale,  that  it  muft  be  left  to  the  jury 
what  credit  muft  be  given  to  thefe  infidel  witnefles.     For  I 
do  not  think  that  the  fame  credit  ought  to  be  given  either  by 
a  court  or  a  jury  to  an  infidel  witnefs  as  to  a  Chriftian,  who 
is  under  much  ftronger  obligations  to  fwear  nothing  but  the 
truth.     The  diftin&ion  between  the  competency  and  credit 
of  a  witnefs  is  a  known  diftin&ion,  and  many  witnefles  are 
admitted  as  competent  to  whofe  credit  obje&iohs  may  be 
afterwards  made.    The  rule  of  evidence  is  that  the  btft  evi- 
dence muft  be  given  that  the  nature  of  the  .thing  will  admit. 
The  beft  evidence  which  can  beexpefted  or  required  according 
"to  the  nature  of  the  cafe  muft  be  received,  but  if  better  evi- 
dence beoflfered  on  the  other  fide,  the  other  evidence,  though 
admitted,  may  happen  to  be  of  no  weight  at  all.    To  explain 
what  I  mean  ;  fuppofe  an  examined  copy  of  a  record  (as  it 
certainly  may)  be  given  in  evidence  ;  if  the  other  fide  after- 
wards produce  the  record  itfelf,  and  it  appears  to  be  different 
from  the  copy,  the  authority  of  the  copy  is  at  an  end.     To 
,    come  nearer  to  the  prefent  cafe  ;  fuppofing  an  infidel  who 
believes  a  God  and  that  he  will  reward  and  punifli  him  in  this 
world,  but  does  not  believe  a  future  ftate,  be  examined  on 
his  oath  (as  I  thnk  he  may,)  and  on  the  other  (jde  to  contra - 
did  him  a  Chriftian  is  examined,  who  believes  a  future  ftate 

(s)  But  fee  to  inftince  to  the  con-    feme*  of  the  mayor  of  A#*r4*«ur,  it 
trary  in  tbe  ancient  law.  9  C§  31.  b.  \    (hill  be  tried  by  the  certificate  of  the 


C:  tit,  74.  0.     "  If  it  be  alleged  in    mayor  of  BtmrJesmm"  4  MJ  4, 
avoidance  of  an  outlawry  that  tbe  de-    See  alfo  6  Z>.  Of  M.  610.  fee. 
fendant  was  in  prifefl  at  Bwritt*  in  the 


and 
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and  that  he  (ball  be  puniihed  in  the  next  world  as  well  as  in  f  744,  5. 
this,  if  he  does  not  fwear  the  troth,  I  think  that  the  Tame  wv—^ 
credit  ought  not  to  be  given  to  an  infidel  as  to  to  a  Chriftian* 
bee? ufe  he  is  plainly  not  under  fo  ftrong  an  obligation.  Omcim 

I  have  now  done  with  the  general  queftion.  And  what  I 
have  faid  upon  that  muft  plainly  (hew  of  what  opinion  I  am 
in  refptd  to  the  prefent  queftion ;  and  therefore  I  (hall  be 
very  fliort  as  to  that.  I  think,  after  what  I  have  already  faid, 
I  need  fay  nothing  more  to  determine  this  point  than  barely 
to  date  the  fads  relating  to  it  as  they  ftand  now  before  the 
court. 

It  is  admitted  that  the  caufe  is  concerning  a  mercantile 
affair,  which  was  tranfa&ed  in  a  foreign  heathen  country,  at 
Calcutta.  It  muft  be  agreed  that-  it  is  greatly  to  the  advantage 
of  this  nation  to  carry  on  a  trade  and  commerce  in  foreign 
countries,  and  in  many  countries  inhabited  by  heathens  and 
particularly  in  this  town,  in  which  we  have  eftabliftied  a 
fadory  for  that  purpofe.  A  trade  was  accordingly  carried 
on  there  between  the  plaintiff  a  heathen  and  fubjed  of  that 
country,  and  a  Chriftian  merchant  a  fubjed  of  England.  It 
is  infilled  by  the  plaintiff  that  the  Englijb  merchant,  being 
greatly  in  his  debt,  withdrew  into  England  and  consequently 
was  not  amenable  to  the  courts  of  juftice  in  that  country, 
where  if  he  could  have  tried  his  caufe  this  evidence  which  it 
how  in  difpute  would  have  certainly  been  admitted.  He  fol- 
lowed his  debtor  into  Engknd9  which  was  the  only  remedy 
that  he  had  left,  and  filed  his  bill  againft  him  in  the  Court  of 
Chancery  here.  No  one  will  (I  believe)  now  fay  that  he  had 
not  a  right  to  bring  fuch  a  fuit,  or  that  he  is  not  entitled  to 
juftice.  For  though  there  was  fuch  an  old  notion  in  popifli 
times,  and  for  fome  little  time  afterwards  till  the  reformation 
was  fully  eftabliftied,  that  even  an  alien  friend  efpecially  if  he 
were  an  infidcLcould  not  fue  in  a  court  of  juftice  here,  this 
mod  abfurd  wicked  and  unchriftian  notion  has  (God  be 
thanked)  been  long  fince  exploded,  and  will  I  hope  never  be 
revived  again.  It  being  admitted  that  he  may  bring  his  fuit 
here,  and  confequently  that  he  is  entitled  to  juiftioe,  it  fol- 
lows that  he  muft  be  at  liberty  to  produce  his  evidence  here 
in  order  to  make  out  his  oafe,  And  if  b*  produce  his  evi- 
dence, it  muft  be  upon  oath ;  for  it  would  be  abfurd  to  give 

an 
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1 141*  t  *n  'n"('c'  more  <Jrc^lt  ^an  a  Chriftran,  which  we  mod  do  if 
n      ^,jan  infidel's  evidence  be  neceffary  in  otdcr  to  do  juftice,  and 
yet  he  cannot  be  examined  upon  oath ;  he  muft  therefore  be 
OutcuvwD  examined  upon  oath  in  forne  (hape  or  other.     In  order  to 
Jt**t    obtain  juftice  the  plaintiff  in  this  cauXe  laid  his  cafe  properly 
before  the  Court  of  Chancery,  and  prayed  a  commiflton  to 
v  Calcutta ;  and  rhe  Court  of  Chancery,  I  think  very  rightly  and 

with  great  juftice,  ordered  a  commiflion  to  go,  and  that  the 
words  u  on  the  Holy  Evangtlifts"  fhould  be  omitted,  and 
the  word  "  folemoly"  inferted  in  their  room ;  and  Iikewift 
very  prudently  direded  that  the  c^mmiffioners  fhould  certify 
upon  the  return  of  the  commiflion  in  what  manner  the  oath 
was  adminiftered  to  the  witnefles  examined  on  the  commif- 
fion ;  and  what  religion  they  were  of.  The  commiflioners 
accordingly  returned  that  the  oath  was  adminiftered  to  the 
witnefles  in  the  fame  words  as  here  in  England,  which  fully 
anfwers  the  obje&ion  (if  there  was  any  thing  in  it)  that  the 
form  of  the  oath  cannot  be  altered;  and  they  certified  that 
after  the  oath  was  read  and  interpreted  to  them,  they  touched 
the  bramin's  hand  or  foot,  the  fame  being  the  ufual  and  moil 
folemn  manner  in  which  oaths  are  adminiftered  to  witnefles 
who  profefs  the  Gentoo  religion,  and  in  the  fame  manner  in 
which  oaths  are  ufually  adminiftered  to  perfons  who  profefs 
the  Gentoo  religion  on  their  examination  as  witnefles  in  the 
courts  of  juftice  ere&ed  by  virtue  of  his  Majefty's  letters  pa- 
tent  at  Calcutta ;  and  they  further  certified  that  the  witnefles  . 
fo  examined  were  all  of  the  Gentoo  religion.  This  certificate, 
I  think,  fully  anfwers  the  obje&ion  that  it  does  not  appear 
that  the  witnefles  believe  a  God,  or  that  he  will  punifh  them 
if  they  fwear  falfely ;  which  (as  I  have  already  faid)  I  admit 
to  be  requifites  abfolutely  neceflary  to  qualify  a  perfon  to  take 
an  oath.  I  do  not  at  all  rely  upon  the  books  which  were 
cited  and  which  give  an  account  of  the  Gentoo  religion.  But 
h  is  plain  from  the  certificate  itfelf  that  they  believe  and 
worftiip  a  God,  and  that  they  have  priefts  for  that  purpofe, 
which  would  be  of  no  ufe  if  they  did  not  believe  that  h$ 
would  reward  or  punifh  them  according  to  their  deferts  The 
certificate  likewife  anfwers  this  objection,  that  the  oath  being 
only  read  to  the  witneflts  it  does  not  apptar  that  they  faid  or 
did  any  thing  which  fignified  their  aflent  to  it  \  for  touching 

the 
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the  hand  or  foot  of  the  prieft  after  thefe  words  M  To  help  me  f  »^m    * 
God,"  it  being  their  ufual  form,  is  as  much  fignifying  their  v.— yl^ 
aflent  as  kifling  the  book  is  here,  where  the  party  f wearing 
likewife  fays  nothing.  And  the  cafeoited  by  Lord  Chief  Baron  0*1  chum* 
from  2  Sid.  6.  Mich.  1657.  plainly  proves  this,  where  Chief  jjjjj^ 
Juftice  Glyn  was  of  opinion  that  Do&or  Owens  holding  up 
his  right  hand  was'fufficient  without  touching  the  hook.  And 
Lord  Stairs  in  his  Infiitutes  9/  the  Laws  of  Scotland,  p.  69a, 
confirms  this,  where  he  fays,  "  It  is  the  duty  of  Judges  in 
taking  the  oaths'  of  witneflTes  to  do  it  in  thofe  forms  that  will 
moft  touch  the  conference  of  the  fwearers  according  to  their 
perfuafion  and  cuftom ;  and  though  quakers  and  fanatics  de~ 
viating  from  the  common  fentiments  of  mankind  refufe  to 
give  a  formal  oath,  yet  if  they  do  that  which  is  materially 
the  fame,  it  is  materially  an  oath. 

The  only  objection  that  remains  againft  admitting  this  evi- 
dence is  that  thefe  witnefles  will  not  be  liable  to  be  indi&ed 
for  perjury ;  becaufe  they  are  not  fworn  fupra  facrofanda 
Dei  Evangelia,  which  words,  as  was  inftfted,  are  neceflary 
in  every  fuch  indidment,  and  therefore  they  are  not  under 
the  fame  obligations  to  fwear  truly  as  Chriftian  witnefles  are. 
But  this  obje&ion  has  been  in  a  great  meafure  .already  an- 
fwered  by  the  Chief  Baron,  and  it  may  receive  two  plain  an* 
fwers;  firft,  that  thefe  words  "  fupra  facrofan&a  Dei  Evan- 
gelis,w*or  **  taftis  facrofanftis  Dei  Evangeliis"  are  not  necef- 
lary to'  be  in  an  indi&ment  for  perjury.  They  have  been 
Omitted  in  many  indi&ments  againft  Jews,  of  which  feveral 
precedents  have  been  laid  before  us ;  and  they  ar,e  not  in  the 
precedents  of  fuch  indi£tment3  which  I  find  in  an  ancient  and 
very  good  book,  entitled  We  fit  Simboleogrophy ;  but  it  is* only 
fqid  there  "  fupra  facramenum  fuum  dixit  et  depofuitn  or 
44  arffimavit  et  depofuit  n  Bcfides  this  argument,  if  it  prove 
poy  sthing,  proves  a  great  deal  too  much  ;  for  if  there 
were  any  thing  in  it,  many  depofitions  even  of  Chriftians 
have  been  admitted,  and  many  more  mud  be  admitted 
or  elfe  there  will  be  a  manifeft  failure  of  juftice,  where  the 
wiincfles  are  certainly  not  liable  to  beindided;  for  when 
the'  depofitions  of  witnefles  are  taken  ii)  another  country, 
it  frequently  happens  that  they  never  come  over  hither, 

or 
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1 744,  j.or  if  they  cannot  be  iridi£fced  for  perjury  becaufe  the  fa& 

Vi-v~*-'  was  committed  in  another  country.     Thofe  therefore,  who 

are  plainly  not  liable  to  be  indided  for  perjury  have  often 

^'^J^been,  and  for  the  fake  of  juftice  rouft  be,  admitted  as  wit- 

aUaata.  nefles  ;  and  fo  there  is  an  end  of  this  obje&ion. 

From  what  I  have  faid  it  is  plain  that  my  opinion  is  that 
thefe  depofitioos  ought  to  be  read  in  evidence." 


P.iSGeet.EDWARD  Evans  againfi  Hknry  King,  otherwife  Hekrt 
JJ?Jg^  Vaughan  Kihg. 


*J^n^£pNRr  Ktg*  otherwife  Henry  Vaughan  King*  of  &c  waa 
«ifc»  a/**0"  attached  to  anfwer  Edward  Evans.  The  declaration, 
faioft  John  which  was  in  aflumpfit  for  work  and  labour,  defcribed  the 

wife  Jobo"  defendant  by  the  ^^  of  Henry. 
James  A., 

m bad ♦  for  .  The  defendant  pleaded  in  abatement,  thus;  Henry  Vaughan 
IrthArT* KtflS>  w^°  wa*  attached  by  the  name  of  Henry  King  faya 
two  chrif-  that  he  is  not  nor  can  be  underftood  to  be  the  fame  perfoa 
*■  ?tmei  againft  whom  the  faid  Edward  hath  brought  his  a&ion,  be- 
bad  plea  in  caufe  his  name  of  baptifm  is  Henry  Vaughan  and  his  furname 
abatement,  King,  and  by  the  fame  name  hath  always  been  named  and 
feSJ^*- called,  without  this  that  his  name  of  baptifm  is  that  of  Henry 
same  of     alone,  or  by  the  name  of  baptifm  of  Henry  alone  he  was 

bmptifm  it    Cver  named  or  called  &c. 
not  loaad 

The  plaintiff  replied  that  the  faid  Henry  Vaughan  is  and  at 
the  time  of  filing  forth  the  original  writ  and  long  before 
was  called  and  known  as  well  by  the  name  of  Henry  alone 
as  by  the  faid  name  of  Henry  Vaughan  &c  ;  and  this  he  prays 
may  be  enquired  of  by  the  country. 


few 


The  defendant  demurred,  and  (hewed  for  caufe  that  the 
plaintiff  replied  new  matter,  and  had  concluded  his  replica- 
tion to  the  country,  when  he  ought  to  have  concluded  with 
an  averment. 

This 
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This  care  was  argued  on  Wiinefiay  the  15th  of  May  by 
Belfield  Serjt.  for  the  defendant,  and  by  Draper  §erjt.  for 
the  plaintiff;  and  the  opinion  of  the  Court  was  now  given 
by 

,  WHUs,  Lord  Chief  Juftice  (after  ftating  the  pleadings,)  as 
follows. 

"  Upon  this  demurrer  it  comes  now  before  the  Court ; 
and  objtdions  have  been  taken- by  my  Brother  Belfield  to 
the  declaration  and  the  replication,  and  by  my  Brother 
Draper  to  the  plea. 

The  obje&ion  to  the  declaration  was,  that  the  defendant 
is  fued  by  two  Chriflian  names,  whereas  a  man  cannot  have 
two  Chi  iftian  names  at  one  and  the  fame  time ;  and  for  this ' 
my  Brother   Beifield  cited  Ponton  v.  Chowles,    Moor  89-  ; 
Field  v.  JVinlow,  Cro.  E/iz.  897 ;  and  IV at  kins  v.  Olioert  Cro. 
Jac.  558.     The  cafe  in  Moor  df  Panton  v.  Chow  Us  is  thus  ; 
the  plaintiff,  a*  adminirtrator  of  Eleanor  DancaftelU  brought 
an  afifton  of  debt  againft  the  defendant  upon  a  bond  entered 
into  by  him ;  he  pleaded  that  Eleanor  in  her  lifetime  by  the 
name  of  Ellen  releafed  to  him  all  adions  and  demands :  the 
plaintiff  replied  non  eft  fadum  Eleanor*,  on  which  iffue  was 
joined,  and  found  for  the  plaintiff;  and  upon  a  motion  in 
arreft  of  judgment  it  was  holden  that  the  verdid  was  right, 
for  that  a  petfon  cannot  have  two  names  of  baptifm  at  the 
fame  time.     But  the  pleadings  may  happen  to  be  fo  that  a 
perfon  may  be  concluded  by  eftoppel  to  fay  that  his  name  is 
other  wife  than  that  by  which  he  has  (igned  a  deed  (a).    The 
cafe  of  Field  v.  JVinhw  in  Cro.  Eliz.  w  thus;  in  debt  on 
bond  the  plaintiff  declared  that  the  defendant  James  by  the 
name  of  John  JViniovj  bound  himfelf  in  a  bond  to  the  plain* 
tiff;  the  defendant  prayed  oyer  of  the  bond,  and  it  appeared  * 
that  the  defendant , had  bound  himfelf  by  the  name  of  John* 
to  which  the  defendant  demurred;  and  all  the  Court  held 
that  the  a&ion  lay  not,  for  John  cannot  be  Jamet  (b).     The 
cafe  of  Watkins  v.  Oliver^  in  Cro.  Jac.  is  much  the  ftrongeft 

(a)  Vid.  Smith/in  ▼.   Smith,  S  17  replied  that  the  defendant  wa»  a*  wtll 

O,  a.  fup.  461.  known  by  the  ore  name  at  the  other, 

H)  But  if  the  defendant  had  been  and  given  in  evidence  the  defendant1! 

fued  by  the  name  of  ?•£•,  and  had  fignatnre  to  the  boo*  ^j  (fee  nan*  of 

pleaded   in  abatement  that  hi*  name  Jthn* 
wm  JamtSy  the  plaintiff  might  have 

of 
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of  the  three.  There  the  plaintiff  declared  againft  Edmmd 
r  alias  Edward  Wakkm,  that  he  by  the  name  of  Edmund  was 
boond  in  a  bond  for  ioo/.»  and  for  nonpayment  the  a&ion 
Itih  was  brought ;  the  condition  was  that  Roger  Watkint  fliould 
&*?£  P*Y  5°'  to  d*  plaintiff  upon  fuch  a  day.  The  defendant 
pleaded  payment  at  the  day,  and  iffue  thereupon,  and  found 
for  the  plaintiff,  and  judgment  for  him  in  the  King's  Bench. 
But  upon  error  brought  in  the  Exchequer  Chamber  the  judg- 
ment was  reverfed  by  all  the  juftices  and  Barons,  for  Edward 
is  bound  and  Edmund  is  fued,  which  cannot  be  intended  to  be 
One  and  the  fame  perfon ;  and  no  averment  can  htlp  it,  for 
one  cannot  have  two  Chriftian  names,  and  there  can  be  no 
eftoppel  as  this  cafe  is.  The  cafe  of  Qlarke  v  Iftead  in  I 
Luhv.  894.  is  thus ;  in  debt  on  a  bond  the  plaintiff  declared 
that  Sir  Robert  Clarke  the  defendant,  by  the  name  of  John 
Clarke,  became  bound ;  the  defendant  pleaded  non  eft  fac- 
tum, and  on  a  fpecial  verdift  judgment  was  given  in  the 
King's  Bench  for  the  plaintiff:  but  it  was  reverfed  by  the 
whole  Court  in  the  Exchequer  Chamber.  Many  cafes  were 
4ited  in  1  Lutwich  as  a  foundation  for  this  reveifal ;  among 
the  reft  the  cafes  before  mentioned  and  the  cafe  of  ShotboH 
in  Dyer  279.  b.  Tr.  10  &  1 1  EUz  There  an  attion  of  debt 
6n  a  bond  was  brought  againft  William  Shotbolt ;  and  the 
plaintiff  declared  againft  him  by  the  name  of  William  Shit* 
bolt  alias  John  ShotboH.  The  bond  appeared  on  the  evidence 
to  be  made  and  figned  by  John  ShotboH ;  and  upon  a  fpecial 
verdift  found  the  Court  were  of  opinion  that  he  could  not 
recover  in  that  d&ion,  but  that  the  adion  ought  to  have 
been  brought  againft  him  by  the  name  of  John,  and  then 
he  would  have  been  eftopped  to  fay  that  his  name  was  not 
John,  he  having  figned  the  bond  by  that  name.  Another 
eafe  likewife  is  there  faid  to  have  been  afterwards  adjudged 
in  the  fame  manner  between  Turpin  v.  Jaxon,  HiL  18  BKz* 
There  is  alfo  cited  in  Lutwich  the  cafe  of  Moby  v.  Shepherd, 
where  in  an  adion  of  debt  brought  againft  John  the  esecotor 
of  Edmund  Shepherd,  the  bond  fet  forth  is  faid  tcf  be  the 
bond  of  Edmund:  but  upon  oyer  prayed  it  appeared  that  he 
was  called  Edward  in  the  bond,  and  though  it  appeared  that 
he  figned  it  by  his  right  name  Edmund,  and  though  on  non 
eft  fa&um  pleaded  a  verdift  was  given  for  the  plaintiff,  yet 

(«)  Cr:  J«f.  640. 

.     judgment 
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judgment  was  arretted  by  the  opinion  of  the  whole  Court,    1745. 
which  was  I  think  going  a  great  way.  ^-v^ 

However,  whatever  might  be  my  own  opinion  if  this  were  £▼**» 
a  dew  point,  I  think  I  am  obliged  by  thefe  authorities,  which  jgj£ 
are  moft  of  them  much  ftronger  than  the  prefent  cafe,  to  be 
of  opinion  that  the  writ  and  declaration  in  this  oafe  are  not 
good.  For  thefe  cafes  are  all  opon  bonds,  where  there  is 
much  more  reafon  to  fay  that  the  defendant  may  have  two 
names  than  in  the  prefent  cafe.  For  in  the  cafe  of  a  bond  if 
the  a&ion  be  brought  agatnft  the  defendant  by  the  naiup 
mentioned  in  the  bond,  he  is  eftopped  to  fey  that  that  k  net 
his  name ;  and  to  be  fare  he  cannot  lay  that  his  right  name  . 
is  not  bis  name  $  fo  that  in  that  cafe  he  may  in  fome  fenfe  bo 
feid  to  have  two  name*  Bat.  the  defendant  cannot  be  faitl 
in  any  fenfe  to  have  twanaijies  in  the  prefent  cafe,  which  h 
an  a&ion  on  the  cafe  upon  feveral  promifes  and  neither  of  . 
them  on  a  note.  And  therefore  as  no  man  nan  have  two 
names  at  the.- fame  time,  this  declaration  muft  be  wrong; 
As  to  what  is  faid  in  Salt.  6.  (*),  that  a  man  may  have  two 
names,  the  (Hie  of  bapttfm  and  the  other  at  confirmation* 
and  thaC  after  confirmation  his  name  of  baotifm  does  not 
oeafe,  no  more  can  be  meant,  Wr  that  if  before  confirma- 
tion (for  a  .man  may  not  happen  to  be  confirmed  until  after 
twenty-one)  he  executed  anything  by  Us  name  of  bapttfta 
he  may  be  fued  by  that  nan*  after  his  confirmation.  Bat 
after  confirmation  he  has  no  other  name  but  the.  name  that 
be  then  took  (£);  oiherwife  the  rule  would  not  hold  (which 
yet  is  certainly  true)  that  a  man  cannot  have  two  ohriftian 
names  at  the  fame  time. 

As  therefore  I  am  of  dpfmoi*  that  the  declaration  it  not 
good,  it  is  immaterial  whether  the  plea  or  replication  be 
good  or  not.  But  as  objections  have  been  made  to  both  of 
them,  I  will  fey  a  Uttle  upon  each. 

And  firft,  as  to  the  plea ;  1  am  clearly  of  opinion  that  It  it 
not  good,  for  that  it  is- no  anfwer  to  the  plaintiff's  declaration. 
For  he  only  fays  that  his  name  of  bapttfm  is  Hemy  F*ugbm$ 

(«)  Bilnsn  v.  ITaUn,  SalL  6.  GsmJj,  Chief  Joftice  of  the  Gent  of 

(*)  See  the  ioftsDce  of  4to  frm*U   Ccasaioe  Wen*  C#.  Lit.  j. «. 

aoi 
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1 74$.  And  traverfes  that  his  name  of  baptifm  is  Henry  alone,  or  that 

u  ~y— *  he  was  ever  called  or  known  by  that  name  of  baptifm,  whicb 

may  be  true  and  yet  his  name  may  be  Htnry  ;  for  it  may  be 

BV  V    his*  name  of  confirmation,  or  he  may  be  a  Jt  w  or  a  Heathen. 

Kimc.  And  I  can  find  but  one  precedent  of  this  fort  which  is  that 
of  Shield  v.  Cliff,  in  Farejley  104;  and  there  the  plea  was 
over-ruled,  and  a  refpondeat  ouftct  awarded.  In  all  the  pre- 
cedents in  RafidU  (a)  which  were  cited,  the  defendant  tra- 
▼erfes  that  the  plaintiff  was  ever  called  or  known  by  that 
name,  and  there  is  not  a  word  of  baptifm  in  any  of  them. 
And  the  plea  in  1  Luttv.  10,  from  which  it  was  faid  that  (his 
was  copied,  is  quite  different  from  this;  for  there  the  tra- 
verfe it  in  thefe  words,  abfque  hoc  quod  ipfe  nominatur  vel 
vocatur  Robertos  feu  per  idem  nomen  vel  cognomen  unquam 
cognitus  feu  vocatus  fuit  Arc,*  and  not  a  word  of  the  name 
•f  baptifm, 

Being  clearly  of  opinion  that  the  plea  is  bad  for  this  reafoo, 
I  (hall  fay  nothing  of  the  other  obje&ion  to  it,  that  it  begins 
with  faying  that  the  defendant  was  attached  by  the  name  of 
Henry  King,  which  is  contrary  to  the  declaration. 

And  being  of  opinion  that  the  declaration  and  plea  are 
aoth  bad,  I  will  give  no  pofitive  opinion  on  the  replication, 
but  I  am  inclined  to  think  that  that  is  bad  likewiie  for  the 
reafon  affigned  as  caufe  of  demurrer ;  for  the  plaintiff  hav- 
ing plleged  new  matter,  and  not  barely  denied  the  defendant's 
plea,  he  ought  to  have  given  the  defendant  an  opportunity  of 
aofwering  it,  and  fo  not  to  have  concluded  to  the  country 
but  with  a  hoc  paratus  eft  verificare.  The  cafe  of  Hofmm  v. 
.  IValden,  Salk.  6.  can  be  no  authority  in  the  prefent  cafe  either 
on  the  one  fide  or  the  other,  becaufe  there  the  declaration 
plea  and  replication  were  all  different  from  the  prefent.  The 
defendant  is  named  but  by  one  name  in  the  writ  ?nd  declara- 
tion ;  in  the  traverfe  which  is  the  material  part  of  the  plea 
there  is  not  a  word  of  the  name  of  baptifm ;  and  there  the 
replication  exa&ly  follows  the  words  of  the  traverfe,  and 
therefore  a  conclusion  to  the  country  was  proper.  Befides, 
a^  the  cafe  is  reported,  I  cannot  help  faying  that  it  is  a  fingte 
cafe. 

(i)  Xifi.Utr. $©*  tol»  134.  . 

But 


But  upon  the  ftrength  of  the  authorities  which,  I  have    1 745 
nentioned,  1  am  of  opinion  that  the  declaration  is  not  good, 
ind  that  judgment  in  abatement  mud  be  given  for  the  deftn 


£vav» 


lant,  tlat  the  plaintiff's  writ  be  quafeed."  «|«^» 


Rise. 


Stone  egainji  Rawlinson  and  Another.  EiBG«.t. 

Moaday, 
May  t7du 

THIS  was  an  aQion  on  a  proraifory  note  for  fifty  guineas T|iecMc^ 
made  by  the  defendants  dated  the  1  ith  of  May  1 730,  tor  or  ad- 
nd  payable  to  James  Watfon  or  order;  and  the  decla-  mwittsato* 
attoo  ftated  that  Watfm  died  on  the  ift  of  April  1734  inref-^J \\£&** 
ate,  upon  whofe  death  adminiftration  of  his  goods  and  chat- ordo-m  pro- 
rls  was  granted  to  Ann  JVebb,  who  indorfed  the  note  to  th*™ nSe""* 
►laintiff.  i*y*Me, 

may  ate 
To  thi«  declaration  the  defendants  demurred,  and  fee  wed  ^tl^^ 
or  caufe  that  the  plaintiff  did  not  bring  into  the  Court,.  ortlwiadoffte 
hew  to  the  Court,  any  letters  of  adminiftration  of  J.  (Tat-*  *•*  •  *■ 
m's  goods  granted  to  Arm,  and  that  he  did  not  (hew  who^^Hfe* 
ranted  adminiftration  of  Watjoixi  tffeQs  to  the  faid  Am.      iadoifce  a 


iiU/L_     ,-_ 

This  cafe  was  twice  argued,  the  firft  time  in  Af/V^fow/uoomakea 
?rm  1 744  by  Agar  Serjt.  for  the  defendant,  and  Draper  Scrjt.  !»*&**•* 
»r  the  plaintiff,  the  fecond  in  Hilary  term  following  by  Birci^^^- 
[ing's  Scrjt.  for  the  former  and  by  Prime  King's  Serjt.  con-  Oration  &c 
a.  And  though  Mr.  J.  Burnett  appears  at  firft  to  have  ^n*^SlAr 
iclined  to  give  judgment  for  the  defendant,  he  afterwards  * 

freed  with  the  reft  of  the  Court,  whofe  opinion  was  nowa£*'  * 
rlivered,  as  follows,  by. 

WtlUs%  Lord  Chief  Juftice.  €t  This  comes  before  the 
ourt  on  a  demurrer  to  the  plaintiff's  replication. 

There  are  twocaufes  of  demurrer  afligned  in  the  pleadings, 
1  ft,  That  there  is  no  profert  made  of  the  letters  of  admi- 
fl  ration ; 

adly,  That  it  is  not  faid  by  whom  the  letters  of  admini- 
ation  were  granted,  (b  that  it  does  not  appear  whether 
ry  were  granted  by  proper  authority. 

And 
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And  a  third  was  made  at  the  bar,  that  an  executor  of  aj- 
miniftratr«noot  aflign  »  promiffory  note  made  payable  o 
TAX  or  order  fo  a.  to  enable  .he  .ndoriee  to  bn« g  aa 
*f    acton  on  foch  note  in  hi.  own  name  by  the  ftatote,  3  &  4 

*b."*  *ib£  the  two  firft  objeaions,  which  are  the  onlycaufe, 
affigned  in  the  demurrer,  we  have  given  onr  opmion.  before. 

I?*-.,  the  letter*  of  adminiftration  cannot  be  fuppofed  to 
fcJn  »£  cuftody  or  £wer  of  the  indorfee„  he  ought  not  .0 

wed  not  (hew  by  whom  the,  were  granted  :  but  rf  .he  de- 
fcndam  ftand  trial  the  plaintiff  muft  no.  only  produoe ha 
fct.mof.dmw.ftr.tion  in  evidence,  becauf.  »t  4 the  mle 
££?  which  he  claim.,  b*  muft  kMft  ^  •*}"*•» 
were-  granted  by  a  Court  or  a  perfon  hav,ng  a  legal  autho- 
rity fo  to  do,  otberwife  he  cannot  recover. 

The  third  point  therefore,  and  the  only  one  which  remains 
to  be  confidered,  »  whether  the  ncecutor  or  admmttVatof 
of  a  pVrfon,  to  whom  or  to  whofe  order  a  promuqry  note  a 
LlTpayable,  can  affign  bver  fuch  note  fo  ,.  to  enable  the 
bdorfeVto  bring  an  atton  upon  U  ,u  h.»  own  name.     And 
„  J  wa.  infilled  on  the  one  hand  that  though  th«  ha.  been 
Ueouentlv  done  by  perfon.  concerned  in  trade  yet  it  had 
«TSn  controverted  before,  fo  it  w«  admitted  on  boA 
fife  that  there  ha.  never  been  aoyjudjouil  determ.oatK» 
„™»  thU  point  either  one  way  or  the  other.    And  tbougi 
fe^&cTwUe  cited  a.  bearing  fome  reftmblance jo  thU, 
WU*  &  -one  of  tbem  were  at  all  oatena!  .nth-  cafe 
«Z?tbe cafe  of  JHxr,  and  htmrning  m  <*.,«/ J».  aad 
31  a.,  of  which  I  (hall  take  notioe  prefeutly, 

,,«,  *#W »  4^*^;ta»atoi    cUim.  i.  »  differ-*  Auacte.  f«- 
F«#i*,  1  r»»- 3^TJl"?T»t*°^r  tf   a-,  -ma  the  tUfatHT  rivet  tan 


feASfER  TEft&fc  t$  Geo.  II;     C.  P.  5«i 

As  this  it  a  matter  which  greatly  concern*  the  trade  and    1745. 
cbmmerce  of  the  nation,  and  as  it  has  never  been  judiciallyfea-ytf^J 
determined  before,  we  thought  ourfelves  at  liberty  and  that 
it  was  the  propereft  ftietfrod  we  could  take  to  inquire  of  traders    Sr6"J 
and  merchant?  of  undoubted  credit  what  has  been  the  prac-  *?**"(*. 
tice  'in  this  cafe  evei-'fince  the  a£t  of  the  third  find  fourth  of    ,  ••». 
Queen  Antt,  and  how  the  a&  has  been  onderrfood  by  them; 
We  have  done  fo9  and  they  all  agree  that  it  has  been  the 
conflant  pradice  for  exceptors  and  admtnitfrators  to  indorfe 
fuch  ijotes  and  inland  bills  of  exchange  ;  and  that  protnifory 
notes  when  fo  affigned  have  always  been  confidered  to  be  as 
much  within  the  ftatfcte,  and  that  they  may  be  pbt  ifi  fuit  by 
the  indorfees  in  the  fame  manner  as  if  they  had  been  indorfed 
by  the  teflator  or  intertate.     As  therefore  we  are  fully  fatis- 
fied  that  this  has  been  the  conftant  pra&tee,  and  that  (he  lei* 
has  been  always  fo  imderftood  amongft  traders,  and  as  the 
Courts  of  taw  have  always  in  mercantile  tfffairs  endeavoured 
to  adapt  the  rules  of  law  to  the  courfe  and  method  of  trade 
in  order  ib  promote  trade  and  commerce  inftead  of  doing  it 
any  hurt,  fo  We  are  determined  in  the  prefent  cafe  to  make 
this  indorfemeni  valid  according  to  the  practice,  if  we  cad 
by  any  mean?  make  it  confident  with  the  words  of  the  aft 
'  and  agreeable  to  the  inlt*  of  law-    And  We  think  it  ureafy 
to  do  both; 

The  words  of  tfie  ofl,  wrieri  considered*,  will  I  tfifnk  plainly, 

Warrant  it,  I  mean  the  following  words  in  the  firft  fe'6U6A  of 

the  ad,  "  That  any  perfon,  to  whom  a  promifory  note  that: 

is  payable  to  any  perfon  or  his  order  is  indorfed  of  dffigned/ 

or  the  money  therein- mentioned  ordered  to  be  paid  by  io- 

dorfemtnt  thereon,  (hall  and  may  maintain  an  adion  for  fuoh 

fum  of  money  either  argainft  (he  perfon  figotng  fuph  note,  or 

againft  any  of  the  perfons  who  indorfed  the  fanae^  in  like 

manner  as  in  eafes^of  inland  bills  of  exchange."     What  wa» 

the. practice  before  and  fince  as  to  inland  bills  of  exchange 

we  can  only  learrt  from  the  report  of  mei chairs,  and  they 

unanirhoiifly  agree  that  they  were  always  looked  upon  to  be 

fo  aflignable  by  executors  and  adminlftrators  as  to  enable  the 

aifignee  to  bring  an  a&ioa  in  his  dwa  name:    And  I  think 

this   fconftnidiofv  agreeable  to  the  plain  intent  of  the  afly 

which  is  that  whereas  the  afligqee  of  fuch  notes  before  had 

O  o  certainly 
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1 745.    certainly  $n  equitable  intereft,  which  would  enable  him  to 
v— v-*-'  bring  an  a&ion  in  the  name  of  the  affignor,  fuch  equitable 
mUTctl  by  the  ftatote  was  converted  into  a  legal  intereft,  fo 
J23    at  to  enable  the  affignee  to  bring  an  adion  in  his  own  name. 
-  alTrjurv  I*  nuft  be  admitted  that  the  whole  intereft  Co  the  tcftator  or 
••*•     inteftate  m  foch  notes  verts  in  the  executor  or  ardroinilfrator ; 
and  that  before  the  ftatote   the  elecntor  or  adeftiniftrator 
might  hate  afligned  att  his  right  tit  foch  notes  fo  as  10  cofftey 
an  equitable  intereft  to  another,  and  to  enable  him  to  fue  hi 
the  name  of  the  ezecotor  or  adminiftrator  (a).    If  therefore 
'by  the  ftatote  fuch  equitaUe  intereft  is  converted  into  a  legal 
one,  it  follows  that  fince  the  ftatote  fuch  affignee  may  foe  hi 
his  own  name.    And  I  Chink  that  the  cafe  of  More  ami 
Msmungp  5  <?•  1.,  in  this  court  mid  reported  in  Ctmjns  yi 
eod  31 29  which  was  the  only  cafe  that  was  cited,  which  Teems 
to  bear  any  refemUance  to  this,  plainly  warrants  this  cocrftroc- 
tion.   A  proemfory  note  drawn  by  Manning  was  made  payabfe 
to  Stafktm  or  his  order;  Srathom  afligned  it  to  A.  and  A.  to  the 
plaintiff;  onademurrarto  the  declaration,  the  exception  was  that 
the  affignmem  was  only  to  if.  not  faying  tthimer  order ,&TiA  there- 
fore he  could  not  affign  it  to  the  plaintiff.  And  to  Chb  the  Chief 
Juftice  at  firft  inclined ;  but  afterwards  it  was  refolved  by  the 
whole  Court  that  it  was  good.    For  if  the  original  note  were 
aflignable,  it  will  always  remain  fo  ;  and  whoever  hat  the 
whole  intereft  in  the  note  may  afBgn  it  as  he  pleafes. 

On  the  Arength  of  this  eafe  I  think  I  may  make  a  fyllogifm, 
which  will  be  condufive  in  the  prefent  cafe.  Whoever  has 
the  abfolute  property  in  a  bill  made  payable  to  one  or  his 
order  may  aflign  it  as  he  pleafes  within  the  provtfion  of  the 
ftatute,  and  fuch  affignee  may  maintain  an  adion  iff  his  own 
name ;  the  executor  or  adminiftrator  of  a  per  fan,  to  whom 
foch  bill  is  made  payable,  hasthe  abfolute  property  in  it,  sod 
therefore  heVnay  alfign  it  to  whomfocver  he  pleafes,  and  foch 
affignee  may  maintain  an  a&ton  in  his  own  name  j  which  is 
the  only  queftion  that  remains  to  be  determined  in  the  prefent 
•afe. 

:  fs)  to  Xlrf  sad  Offer'  Amrtfir j  •  exchaoge  buMc  it  to  A.  tod  B.  **#• 
Stmrtfa  f.  TO**,  1  D  er  £.  4*7.  it  ewtms  of  C,  thty  m*y  declare  at  fw* 
Was  ifcoldea  tost  if  tht  payae  of  «  bill  of    U>  an  adion  on  ihe  bill 

And 


Faster  term,  1%  Gto.  n.    C.  p.  5«3 

And  we  b^n?  all  of  that  opihion,  judgment  (a)  rauft  be    I7A- 
for  the  plaimif£"      .  v_ 1$£^ 

(sj  This  judgment  wa«  afterward*    of  Kiog't  Bench,  AT  10.  Gn.i.i&tr.     gross 
affirnjed  oo  A.  writ  of  ef For  in  the  Coipt    i* 60 ,  3  /F?#  1 ;  and  a . Mmrr.  1 &«£.      *§*mt   % 

>  a»«. 

Watkih  "Williams  ^ynn£  and  Corbet  KtwASTtntg^Q^^ 
Efq.  Demandants  agat«fl  William  Thomas  Tenant,  Monday/ 
and  James  Apperl*y  B.  D.  and  Alathea  his  Wife  V*t •?*• 
Vouchees. 

The  Gout 

AWRiT  of  errof  was  bfodgfit  in  tlie  Court  of  KingV  ™M  *"*■* 
Bench  tb  reverfe  a  common  recovery  f offered  of  lands  whcoev^H 
in  Shropfbire,  of  which  Alathea  Apperley  was  tenant  in  tail,  in«nht  dooe 
wiich    recovery   Watk'm    Witiiams.  Wynne   Eft.   apd   torbet^g1* 
Kynajlcn  Efq.  were  derrtoridants,  ffilllani  .Thomas  tenant,  an  drain  of  it  w. 
James  Apperley  and  Ahthea  his  wife  vouchees,  who  Vouched""118'  &*7 
the  corhmoft  vouthee.     The  error  adigned  was  iha't  ^/^^^M^md  the 
died  before  the  giving  of  judgment  in  the  recovery.     Arid  left*  ©fa 
iflbe  having  been  joined  on  that  fad,  the  caufe  wa*  tried  df^£??' 
rtie  Stammer  Aflizes  at  Shreydjbitry  174I,  where  a  fpecial  ver-  oof  the  a>i& 
JR6t  was  found,  ftatihg  (inter  alia)  that  Alathea died  oh  thefjj^aof 
10th  of  May  1740,  which  was  fu  days  before  the  return  o^*££e 
tlie  writ  of  fummons.  there  u 

nothing  to 

This  fpecial  terdifi  was  a.gued  in  the  Court  of  Kifig*s_ThecocQ* 
Bench  in  Mich.  1 7  Geo.  2.  (vid.  I  Wilf.  35 )  Iri  Bihry  term  won  vou- 
followtng  that  Court  was  about  to  pronounce  judgment  ofJ~^£** 
re  ver  fa  I,  (vid.  1  Wilf.  42  :)  but  the  parties  claiming  under  attorney  be- 
the  recovery  defired  that  the  judgmctit  might  be  fufpehdedk*11*^ 
until  a  motion  was  made  \h  this  court  tft  amend  the  recovery.^ \£^%[* 

of  fum- 
Such  a  motion  was  accordingly  made,  and  the  queffion  ^sj^f^ 
feveral  time*  argued  by  Willes  King's  Serjeant  a'nd  JP}***  vouchee  die 
anri  Hay  ward  Serjeants  in  fupport  of  the  rule,  arid  by  .Wi«»er  Wore  the 
afid  Prime  King's  Serjeants  and  Bottle  Serjeant  againft  it  j  and  JJ;*0™.^ 
on    this  day  the  opinion  of  the  Cotirt  was  delivered,  asTummona, 
follows,  by    .     '  ...  IteST 

*  ry  u  erro* 


Willes,  Lord  Chief  juflice.     "  This  tomes  before  thegariletI7# 
Court  on  a  motioA  to  amend  the  recovery.  7  Mod. 49a. 

O  o  2  I  (hall0*-**0* 
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1 745.       I  (hall  firft  date  how  the  recovery  now  (lands  * 
i,  — v»«^     Secondly,  How  the  fa£k  really  was ) 
Wr>wt       Thirdly,  what  are  the  amendments  that  are  defired* 

Tmtmtt.  pjrft#  71^  recovery  n  of  Eafltr  1 740.  The  writ  of  entry 
was  returnable  qoind.  Pafck.  which  in.  that  year  was  the  20th 
of  April,  fo  the.  23d  was  the  appearance-day ;  on-  which  day 
(as  the  record  now  is)  it  is  faid  that  Wiltium  Thcmss  appeared 
in  his  proper  perfon  and  vouched  J.  Affcrley  and  Jltthta  bis 
wife,  whereupon  a  writ  of  fommonsand  warrant izandum  was 
.awarded,  returnable  on  the  morrow  of  the  Afcenfton ;  fo,  as 
this  recovery  now  (lands,  it  could  not  be  foffered  before  tbe 
morrow  of  the  AJcenfion,  which  was  the  16th  of  AUy  ia  that 
year. 

Secondly,  The  fa&  as  it  appears  in  the  deed  and  by  affi- 
davits is,  the  writ  of  entry  tefted  tbe  2d  of  April,  returnable 
the  aoth:  The  writ  of  fummons  ad  warrant  izandum  iffued 
on  the  23d,  returnable  the  16th  of  May\  and  it  could  not 
be  made  returnable  fooner,  becaafe  there  muft  be  five  returns 
inclufive  between  the  tefte  and  return.  Before  the  ftat.  16 
Car.  1.  c.  6.  nine  were  neceflary,  but  by  thb  ftatute  they  are 
reduced  to  five.  The  dedimus  to  take  the  warrant  of  attorney 
was  tefted  25th  of  April \  the  warrant  of  attorney  was  exe- 
cuted by  J.  Apperley  and  his  wife  on  the  30th,  and  the  mit- 
timus by  which  it  was  fent  out  of  Chancery  into  this  court 
was  tefted  8th  May.  Alathea  died  on  the  10th  May.  And  the 
recovery  was  in  fad  arraigned  at  the  bar  on  the  5th  of  May, 
but  Alathea  never  appeared  in  perfon,  and  therefore  every  thing 
that  was  done  was  done  under  the  authority  of  the  warrant 
of  attorney.  The  deeds  of  leafe  and  releafe  to  make  a  tenant 
to  the  precipe,  and  in  which  there  was  a  covenant  to  fufter 
a  recovery  and  a  declaration  to  the  ufes,  bore  date  the  ift  and 
2d  of  February  and  were  proved  to  be  executed  about  that 
time.  The  obje&ion  to  the  recovery  was  that  Alathea  was 
'  dead  before  the  1 6th  of  May9  on  which  day  (as  it  now  ftands 
on  record)  it  muft  be  taken  the  recovery  was  fpfiercd. 

Thirdly,  The  amendments,  which  were  defired,  were  of 
two  forts,  either  of  which  it  was  faid  would  cure  the  defefifc 
in  the  recovery. 

ift, 
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ift,  It  was  defirtd  that  taftead  of  thefe  wards  <f  at  which    1 74S- 
^ay  come  Wtfkin  and  C$rbit"  &c,  thefe  words  might  be  in-  w "V-**J 
ferted,  f«  *#/6r*  which  day,  00  tie  pi  4q  tf  Mq  in  thifam  WrvRt 
$$rm$  here  cometh  as  well  &c."  *§*** 

adly,  The  other  amendment  was,  that  the  tefte  and  the  TMtfA^ 
return  of  the  writ  of  entry  might  be  altered,  fo  as  to  make  it 
returnable  craftino  Pvrificttioms  in  Hilary  term,  and  then  tba 
fttmmons  ad  warrantizandum  might  be  made  returnable  the 
4th  of  Maf9  which  was  the  third  return  in  E*fter  term,  and 
then  the  vouchees  might  appear  by  attorney  on  the  5th  of 
Af«p,  and  all  would  be  right.  And  a  multitude  of  cafes  were 
cited  to  (hew  that  this  Court,  in  favor  of  common  recoveries, 
has  from  time  to  time  made  many  great  alterations'  in  ree*» 
veries  in  order  to  make  them  good.  But  I  (hall  have  occa- 
fton  to  mention  but  few  of  thofe  cafes,  becaufe  we  agree  with 
the  general  determination,  that  as  common  recoveries  are 
now  become  the  common  afliirances  of  the  nation,  this  Court 
will  always  make  foch  amendments  arid  alterations  in  common 
recoveries  as  to  make  them  good  and  eflfedual  if  poffible. 
But  fuch  amendments  muft  be  confident  with  the  rules  of 
law,  and  thefe  muft  always  be  fome  thing  to  amend  by. 

Before  I  confider  the  amendments  propofed,  I  will  lay  00* 
thing  out  of  the  cafe  as  quite  immaterial,  though  it  was  often 
faid  and  much  infifted  on  by  the  oounfel  for  the  amendment, 
whioh  is,  that  thefe  warrants  of  attorney  are  in  their  aetuf* 
irrevocable",  and  cannot  be  revoked  without  leave  of  the 
Court,  becaufe  whether  this  be  true  or  not  (but  I  am  very 
far  from  admitting  that  it  is)  it  is  nothing  to  the  prefent  cafe. 
If  any  argument  could  be  drawn  from  it,  it  was  rood  proper 
in  the  King's  Bench,  to  (hew  that  the  record,  as  it  (lands,  is 
right,  and  that  it  does  not  want  an  amendment.  But  it  can 
afford  no  argument  in  either  court.  For  whether  the  warrant 
of  attorney  were  revocable  or  not  by  Alotht*  in  her  lifetime, 
it  was  certainly  revoked  by  her  death,  and  her  attorney  could 
not  appear  for  her  and  in  her  dead  after  flic  was  dead. 

Having  therefore  laid  this  argument  out  of  the  cafe,  I  will 
now  confider  the  firft  amendment  propofed*  As  the  recovery 

was 
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1 74$.  w*>  proved  **  be  in  fbft  arraig  ned  it  the  tar  of  this  court  on 
^-v^Othe  jth  of  Msy,  I  think  there  is  fuflieient  foundation  in  frft 
to  make  this  amendment ;  bat  that  will  do  the  parties  no 
Wrwwt  good  (  for  we  are  clearly  of  opinion  that  the  record,  when 
v^Ei^.  ft  fettered,  will  be  as  bad  nay  worfe  than  it  was  before,  and 
'  we  will  not  slmend  one  error  by  making  another ;  for  the 
*etjt)fcee  ftannot  appear  by  attorney  before  the  day  .of  the  re- 
turn of  the  writ  of  fommons  ad  warrant  oandum.  The  two 
etfee  which  were  eited  pleinlyprove  this,  and  befides the 
reafon  Of  the  cafe  (hewa  it.  The  cafe  in  I  Leonard  86.  ii 
ctprtfs  to  this  purpofe,  that  in  common  recoveries  the  vouchee 
oanoot  appear  by  attorney  but  upon  the  day  of  the  return  of 
the  fommons  ad  wammttaandom.  The  authority  of  this  cats 
was  attacked  by  faying  that  this  xi  an  anonymous  cafe,  and 
only  an  obiter  faying  upon  a  queAton  put  to  the  Court  hr 
Serjt.  iPalmefley,  which  wm  not'  inrafcal  in  thofe  days.  Bot 
I  think  it  is  a  great  authority,  as  h  is  there  faid  that  this  was 
the  clear  opinion  of  all  the  Jwdges  and  Prothonotaries,  and 
bfecaoft  it  has  never  been  cefitravifted  in  any  cafe  finoe,  and 
like  wife  becaufe  it  is  warranted  by  a  very  ancient  cafe  and  a 
cafe*  of  great  aothority  in  H  jfat  4.  28.  Bro.  Abr.  title 
M  jmr^  fa  3^.  4.  (a),  where  it  ia  exprefsly  faid  that  the 
vouchee  cannot  appear  by  attorney  but  at  the  day  given  by 
the  pfooefs.  Bot  to  this  cafe  likewjfe  it  was  objefted  that  it 
does  not  appear  by  this,  whether  it  was  a  common  recovery 
or  an  adverife  fuh :  bot  I  think  this  will  make  no  difference, 
for  thefe  roles  concerning  the  procefs  mud  be  the  fame  in 
common  recoveries  as  in  adverfe  fuite,  as  appears  plainly  by 
the  ftetute  \6  Car*  1.  c.  6\  which  pots  adverfe  fuits  and  com- 
mon recoveries  on  exadly  the  feme  foot  in  refpeA  to  the  fire 
returns.  Befides  this  rule  in  the  prefent  cafe  is  juftified  by 
reafon  and  the  ft&  as  it  is  now  laid  before  the  Court.  For 
it  is  admitted  that  the  vouchee  did  not  appear  in  perfon  either 
at  the  day  of  the  return  of  the  writ  of  entry  or  at  any  time 
afterwards,  the  confluence  of  which  is  that  there  muft  be 
a  fummons  ad  warrantizandum,  and  that  the  Appearance 
nrort  be  by  attorney ;  and  if  fo,  there  is  no  day  given  in 
court,  on  whioh  the  party  conld  appear  by*  attorney  but  on 
the  day  of  the  return  of  the  futumons.  \i  would' make  the 
law  ridiculous  that  tjiete  muft  be  five  returns  between  tjie 

tefle 
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lefte  and  the  return  of  the  fummoas  ad  waivantizandum*  if 
the  vouchee  night  appear  by  attorney  at  any  tune  before  thei 
return. 

The  cafe  which  was  much  relied  on,  aid  which  was  the 
only  one  which  was  cited,  which  fecms  to  bear  any  refem* 
blance  to  this,  is  the  cafe  of  Whmt  v.  Lhyh  P.  16  C.  1^ 
upon  a  writ  of  error  in  5.  R.,  reported  in  i  Ltv.  130.  1  £/rf. 
a  13.  and  in  federal  other  books;  but  we  thiok  that  it  k  no 
authority  in  refpeA  to  the  prefent  amendment  which  ia  de- 
fired  ;  firft,  becaufe  it  is  ve/y  difficult  to  know  how  that  faflt 
flood,  it  being  very  differently  reported  in  ahnoft  every  book; 
fecoadly,  becaufe  there  is  no  pretence  there,  that  the  vouchee 
appeared  by  attorney  before  the  day  given  in  court,  but  the 
obje&ion  is  that  either  the  warrant  of  attorney  or  dedimua 
was  not  tefted  in  due  time.  Be  fides  that  was  a  queftion  thai 
did  not  arife  on  a  motion  for  an  amendment  in  this  court,  but 
upon  a  writ  of  error  in  the  court  of  King's  Bench,  tf 
therefore  that  cafe  be  of  any  weight,  it  may  be  and  to  be 
fore  will  be  confidered  in  the  Court  of  King's  Bench.  Be- 
fides  I  muft  own  that  I  have  no  great  opinion  of  the  deter- 
mination in  that  cafe  if  it  be  as  it  Js  reported :  however  it  ia 
enough  to  fay  that  it  is  not  parallel  to  the  prefcnt  cafe.  We 
eaqnot  therefore  agree  to  make  the  firft  amendment  that  it 
propofed,  becaufe  we  are  fatisfied  that  it  would  not  make 
the  recovery  at  all  better  than  it  is  at  prefent. 

As  to  the  feoond  amendment,  I  am  dearly  of  opinion,  that 
it  would  make  the  record  right,  and  cure  all  the  errors  of 
this  recovery,  if  we  were  warranted  to  make  it  by  the  rolae 
of  law  and  by  the  fads  which  have  been  laid  before  us.  Bt|t 
we  think  that  we  cannot  do  it  by  the  rales  of  law,  or  if  we 
could  that  there  is  nothing  to  amend  it  by ;  for  the  fads  are 
fo  far  from  warranting  fuch  an  amendment,  that  they  painty 
flicw  that  we  ought  not  to  make  any  fuph  alteration. 

The  cafes  which  were  chiefly  relied  on  as  to  this  point  were 
three  precedents  mentioned  in  Pig$$  aa  Rtcvoeriss,  p.  173 
and  174.  In  all  thefe  three  cafes  the  Court  ordered  the  re- 
turn of  the  writ  of  entry  to  be  altered,  becaufe  it  was  ma<|e 
returnable  before  the  date  of  the  detd  which  made  the  tenant 
to  the  praecipe,  which  at  that  time  waa  held  to  be  a  fatal 

error. 
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1745-  error*  Though  it  hat  been  fince  hofdep  in  favour  of  rcco- 
v,--*"*.-lveriesf  that  if  there  be  a  good  tenant  to  the  precipe  af  any 
Wtws  txmt  before  judgment  is  given,  it  is  fuflfcient  (a).  Biit  thefe 
&?*&  cafes  do  not  come  up  to  the  prefent ;  for  they  are  only  in- 
TaotM.  fanat%  t^t  t^  Court  will  ameitf  the  rttur*  (b)  of  the  writ 
of  entry  and  not  that  it  will  amend  the  ufi*  of  it,  which  is 
ntceflfary  to  be  done  arjd  is  what  is  defired  in  the  prefent  cafe. 
Befides  the  rule  itfelf  has  been  produced  to  us  in  the  firft  pre* 
cedent  in  P/gtf ,  whieh  is  that  of  Burnt  and  GrtcmytJx  M.  4- 
W.  and  M->  and  it  appears  by  that  that  it  wqs  the  mifprifion  of 
the  clerk;  that  the  deed  in  which,  it  was  covenanted  to  fuflfer 
the  recovery  warranted  this  amendment,  aijd  that  befides  it 
was  made  by  confent  of  all  parties ;  and  probably  if  the  other 
fwo  prepedents  could  have  been  found  it  would  haye  appeared 
that  they  were  attended  with  the  fame  pircumftances.  How* 
Over  they  are  only  authorities  that  the  return  of  the  writ  of 
entry  may  be  amended,  but  not  that  the  tejbt  may  be  altered. 
But  I  own  that  many  authorities  were  cited  to  this  pnrpofe; 
to  (hew  that  originals  may  be  amended,  and  even  in  the  tefle. 
It  will  be  unneceflbry  to  mention  many  of  them,  becaufe  I 
admit  in  general  that  originals  may  in  many  cafes  be  amended, 
when  returned  into  this  court,  and  that  the  telle  of  them 
may  be  amended  in  fome  inftances.  But  there  is  no  cafe 
which  warrants  fuch  an  amendment  as  is  defired  in  the  prefent 
oafe.  GugS*  cafe,  as  reported  in  )  Cfc.  45.  *.,  comes  the 
neureft  to  the  prefent;  but  it  is  not  rightly  reported  by  Lord 
Coke9  and  it  has  been  contradi&ed  in  many  cafes  fince,  and 
field  not  to  |>e  law.  The  true  rule  is,  that  original  writs  may 
be  amended  by  8  H.  o.  r.  12.  where  it  is  only  the  mifprifion 
tnd  negligence  of  the  clerk,  but  a  miftake  occafioned  by  the 
fdcience  or  ignorance  of  the  clerk  is  not  amendable  by  that 

(?)  By  tat.  i 4  €4$.  ft  r.  te.  it  i>  *s-  if  the  deeds  he  exeevted  in  the  tens  it 

acted  that  every  recovery  (halt  be  valid,  which  it  isfaffiered,  thoagh  the  deeds 

tatwithibrndingtbe  fine  or  deed  making  to  make  the  tenant  to  the  praecipe  be 

the  tenant  to  fuch  writ  n  levied  oreie-  not  ekecnttd  till  after  the  extcntim  rf 

ented  after  the  time  of  the  judgment  the  writ  of  fcifin.    GWngfcv.  A'£6v. 

given  in  fuch  recovery* and  the  aboard  4  Dwrnf  &  S^fi  1*7. 
of  the  writ  of  feifm.  provided  it  be  le-        [})  In  Watf**  v.  Lnklej,  7  JVilf.  a. 

vied  or  executed  before  the  end  of  the  an  amendment  was  made  in  the  return 

term  in  which  the  recovery  is  (offered,  rftbt  writtffeiJU,  the  error  being  ease 


And  on  the  can(tru£tk>n  of  that  a&  it    mifprifion  of  the  clerk. 
has  been  holdea  that  a  recovery  is  good 


ftatute, 
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tfatpte,  nor  any  other  miftake,  when  there  is  nothing  to"  T^-; 
amend  it  by.     This  diftindion  is  warranted*  by  Rlaekamarfzi    -.rlf 
cafe,  8  Co.  159.  b.   160.  a.,  and  many  other  authorities. 
Where  therefore  the  telle  is  yojd,  at  when  it  is  made  on  a  Wv«»t. 
Sunday  or  in  vacation-time,  there  it  is  amendable  a?  the  plain  ./EjA 
iriifprifion  of  the  clerk;  and  fo  it  is  held  in  the  cafe  of  the 
Queen  omA  ^utchin,  2  Lord  Ray&-  1066,  and  in  5  St. Trial*' 
543,  where  many  cafes  are  cited  for  that  purpofe.     And  if 
Gage's  cafe  were  law;  an  impoflible  tefte  might  be  likewife 
amended  for  the  fame  reafon ;  for  the  tefte  jn  the  writ  of 
covenant  there  was  after  the  return.   Bur  Gage3*  cafe  is  other- 
wife  reported  in  Mnr  571.  that  this  miftake  was  held  not  to 
be  amendable,  and  that  t!ie  fine  was  reyerfed  on  a  writ  of 
error  for  that  reafon,  and  it  has  been  found  upon  fearching 
the  record  that  the  report  in  Moor  is  right  fa  J.     But  I  own 
if  this  point  were  10  come  af  a  new'  queftinn  before  me,  I 
ftioold  be  of  the  fame  opinion  with  Lord  Coke,  who  often, 
gives  hit  own  inftead  of  the  opinion  of  the  Court.     But  I 
am  borne  down  by  jery  great  authorities,  by  the  authority 
of  the  Houfe  of  Lords  and  of  all  the  Judges  in  the  cafe  of  Tht 
$*rlof  Pembroke*nA  Lord  Jeffereys%  asappcafs  by  thecafe  before 
mentioned  in  %  Lord  Raym.  1066,  and  in  that  cafe  a$  reported 
in  1  Sdk.  52.,  where  it  is  eiprtfsly  faid  that  Gage's  cafe  is 
not  law  ;  and  the  fame  was  9^ gain  confirmed  by  the  opinion, 
of  the  Court  of  King's  Bench  in  the  cafe  of  the  Queen  and 
TsrljrMf.     I  will  mention  the  very  words  that  the  Judges  cer- 
tified by  Lord  Chief  Juftice  Holt   to  the  Houfe  of  Lords 
(as  they  are  reported  by  Salkeld)  being  very  applicable  to  the' 
prefent  cafe.     That  was  the  cafe  of  a  fine;  and  the  writ  of 
covenant  was  tefted  fix  months  after  the  deditaus  for  the 
caption,   and  the  Court  of  Great  Sefiions   in   Wales  had 
amended  it ;  but  it  does  not  appear  whether  the  tefte  was  be* 
fore  the  return  or  after?  but. Lord  Holt  certified  u  that  the 
writ  of  covenant  being  an  original"  was  not  amendable  either 
by  the  common  law  or  by  any  ftatute;  that  neither  the  ia 
E.  3.  nor  8  H.  6.  warranted  fuch  an  amendment ;  and  that 
there  was  no  difference  as  to  that  purpofe  between  adions' 
amicable  and  adverfary.     For  no  one  pretends  to  amend  a 
miftake  in  a  deed,  and  yet  that  furely  is  as  much  a  common' 
a  flu  ranee  as  a  rejeovejy ;  and  that  Gage's  cafe  in  5  Co.  45.  it 
mifreported  and  not  Jaw."  I  fancy  Mr.  Salkeld  has  not  rightly  ^ 

(«)  Sec  alfo  6  M«l.  i>4. 

ftated 
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I74$*  &***&  the  certificate  at  Hie  beginning ;  for  Lord  HwY  coeld 
V*Y^not  fy  in  general  that  no  original  was  amendable  ;  but  the 
words  of  the  certificate  probably  were,  that  the  writ  being 
YaM*  an  original  was  ntf  amamiaile  in  that  infiance  ;  and  I  only  rely 
Taoii+fc  on  ttie  latter  words,  which  are  very  ftrong  to  my  prefent  pur* 
pofe.     But  if  Game's  eafe  were  law,  yet  neither  that  nor  any 
other  cafe   which  I  can.  find  would   warrant  the  prefect 
jtfnendmenj.   For  here  is  not  the  lead  pretence  that  there  was 
any  miftake  inifprifioa  or  nefcience  in  the  clerk*  bat  the  tefle 
and  return  are  both  very  proper  ones,  and  the  writ  was  cer- 
tainly made  out  according  to  the  inftru&ions  which  be  re- 
ceived.   Which  leads  me  to  the  other  point, 

That  if  we  could  make  this  amendment  by  the  roles  of 
law,  yet  that  there  is  nothing  to  amend  by ;  for  the  deeds 
which  have  been  read  and  referred  to  plainly  (hew  that  it  was 
not  the  intent  of  the  parties  that  fuch  a  writ  of  entry  (hoald 
he  fuedoqt  as  is  now  dtfired,  but  fuch  an  one  as  has  been  fued 
out  and  as  now  appears  on  the  record.  The  deed  of  releafe 
fays  that  the  recovery  (hall  be  fuffered  before  the  end  of 
Rafter  term  next  enfuing  or  any  other  fubfequent  term  ;  fo  there  is 
n<*  pretence  to  fay  that  the  parties  intended  to  have  a  recovery 
ip  Hilary  term,  or  that  the  writ  of  entry  fliould  be  fued  on 
-  fooner  than  it  was :  whereis  if  it  were  to  be  tefted  as  is  now 
defired,  it  muft  not  only  be  tefted  long  before  the  date  of  the 
deed,  as  it  is  to  be  returnable  the  very  day  after  it,  but  like 
wife  if  the  vouchees  had  appeared  in  perfon  on  the  day  of 
the  return  (being  the  third  of  February)  and  which  they 
might  have  done  if  they  would,  if  fuch  writ  of  entry 
had  been  fued  out,  the  recovery  would  have  been  a  recovery 
in  Hilary  term,  exprefsly  contrary  to  the  agreement  of  the 
parties., 

We  think  therefore  that  we  cannot  confidently  with  the 
rules  of  law  and  juflice  make  the  fecond  amendment  which 
is  defired.  1  do  hot  know  that  in  a  court  of  law  we  are  at 
liberty  to  (hew  any  favor :  but  if  it  were  in  a  court  of  equity, 
vjbere  fometimes  favor  may  be  (hewn  confidently  with  the 
rples  of  jufttce  and  equity,  yet  as  here  is  an  heir  on  the  one 
fide  and  a  mere  volunteer  on  the  other,  if  any  favor  could 
be  (hewn,  it  muft  be  to  the  heir,  for  a  volunteer  is  entitled  to 
none. 

We 
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We  art  therefore  aH  of  opinion  that  we  cannot  amend  the    f  j«. 
recovery,  and  that  this  role  moll  be  difcharged  (*). 

(4JVH  fHM»f.^Nr;  S***»f*{l •■****  **»49«|  ft*. 


T.  18  fie  19 

Hinry  Layno  Erector  of  Henry  Lay  kg  againfl  Johhw^J°\£ 
Paine  and  Francis  Pain*,  Executor*  of  John  Pains.  %&' 

r 

DEBT  on  a  bond  given  by  the  defendants'  teftator  to  the  a  Wad  * 
pbiittififc  trustor  in  iooq/.,  dated  the  3d  of  Septtmfer *™*y**7 

turned  io  the 

The  defendant?  grayed  oyer  pf  the  condition  of  the  bond;  ^  s  *  « 
it  recited  that  the  platfitifFs  teflator  who  w*s  Archdeepon  offor  ££/£ 
Wills,  had  by  his  letters  patent  bearing  date  with  the  bond  all  the  pro- 
grafted  to  Join  Fjghfi  gp<l  £f.  Ln$g  his  own  fon  the  office  tf 2fc»  kith* 
regifter  or  fcribe  of  the  Arehdeaoonal  Court  of  the  Arch*  perfoaap. 
deaconry  of  Wells  with  the  fees  *nd  profits  thereof  for  their  poiot«s,it 
lives  and  theltfeof  the  forviyou  ip<j  ffcar  the  name  of  Jt^wl^ 
Paine  was  only  ufed  in  truft  to  aqd  for  J  he  qfe  and  benefit  of— 80  is  a 
H.  layng  (deeeafcd)  his  execufors  frg,  gnd  that  he  (J.  ANJ&JjJT* 
had  not  paid  any  of  the  fees  and  charges  expended  in  ando&certo* 
about  the  faid  patent  4rc;  and  the  conation,  was  that  y.fcmedw 
f>*in*  (hould  permit  H.  Layng  (deeeafcd)  hjs  executors  *tc  10  j£*?£j£ 
receive  to  his  and  their  own  ufe  all  the  prpfiti  antj  enjoin-  appointing 
ments  ifliiing  or  to  be  made  by  the  faid  office  during  the  '^1^1^*= 
of  J.  Paint,  mid  fliould  without  ^ny  confideratioqor  re  ward  ^^ft^ 
at  the  requeft  and  cofts  of  H.  Layng  (deeeafcd)  his  executor*  •aarehdea- 
4rc  make  and  execute  any  deputation  grant  or  Surrender  •PJd^J^1'^ 
do  and  execute  any  lawful  a  A  about  the  (aid  office  the  eje*  tut  folate, 
cuttoo  and  the  profits  thereof  to  fuch  perfonsas  H.  Laynf    , 
(deeeafcd)  his  executors  Arc  fliould  defire  or  appoint  Arc. 

The  defendants  then  pleaded,  ift,  a  performance  of  both 
ports  of  the  condition  by  %  Paim  deceafed ;  adly,  that  the 
office  of  regifter  Arc  was  an  office  which;  touched  and  con? 
cemed  the  adminiftratipn  and  execution  of  jufttce  \  and  that 
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1 745.    the  bond  for  that  oaofe,  being  oontrtry  to  the  fbm  of  the 
X+m^mj  ftatute  Arc,  was  vvid  in  law, 

VT§y       The  plaintiff  tendered  iffo*  on  the  firft  part  of  the  firft  plea, 

?ai*i.   namely,  that  J.  Pome  had  not  fuflfered  and  permitted  H.  L*j*g 

fcc  to  receive  and  take  to  his  own  ufe  all  the  profits  &c,  and 

demurred  to  the  fecond  plea  (and  the  defendants  joined  io 

demurrer. 

The  cafe  was  twice  argued,  the  firft  time  by  Draper  Serjf. 
for  the  plaintiff,  and  Belfield  Serjt.  for  the  defendant ;  and  the 
fecond  time  by  Eyre  Serjt,  for  the  former,  and  Prime  King's 
Serjt.  for  the  latter. 

After  the  Court  had  taken  time  to  cftnfider  of  this  cafe, 
their  opinion  was  on  this  day  delivered  by 

Willei)  Lord  Chief  Juftice,  (after  Hating  the  pleadings,)  as 
follows.  . 

"  Upon  this  demurrer  to  the  fecond  plea  the  eafe  now 
comes  before  the  Court.  And  the  tingle  queftion  is  whether 
this  bond  by  reafon  of  the  condition  be  a  void  bond  or  not 

It  was  infilled  on  by  the  defendants  that  it  was  void  both 
by  the  common  law  and  the  ftatute  5  &  6  Ed,  6.  e.  15. 
Whether  or  no  it  would  have  been  void  by  the  common  law 
we  need  give  no  opinion,  bcoaufe  we  are  all  clearly  of  opinion 
that  it  is  made  void  by  the  ftatute. 

The  words  of  the  ftatute  are  "  If  any  perfon  or  pcrfons  at 
any  time  hereafter  batgfrin  or  fell  any  office  or  offices,  or  de- 
putation of  any  office  or  offices,  or  any  part  or  parcel  of  any  of 
them,  or  receive  have  or  take  any  money  fee  reward  <r  nay  titer 
profit  direftly  §r  mdtrefllyf  or  take  any  promife  agreement  co- 
venant bond  or  any  affurarice  to  receive  or  have  any  money 
fee  reward  or  nther  profit  HreBly  or  ind'treelhf  for  any  office 
or  offices,  or  for  the  deputation  of  any  office  or  offices  or  any 
part  *f  them»  or  to  the  intent  that  any  perfon  (hould  have 
exercifc  or  enjoy  any  office  or  offices  or  the  deputation  of  any 

office 
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office  or  offices  or  any  part  of  any  0}  them,  which  office  or   1 74^ 
offices  or  any  part  or  paroei  of  any  of  them  (hall  in  any  wife  **»■»!  -» 
touch  tr  concern  the^dminiflrutionor  execution  ofjuflice&cc. ;"  then 
follows  a  defcription  of  other  offices  not  material  to  the  pre-    L*(2T 
*  fent  queftion ;  and  then  the  ftatute  goes  ori  and  inflids  feve-    Pii**. 
ral  forfeiture*  and  incapacities  both  upon  the  perfoos  buying 
and  the  perfons  felling  any  fuch  office  or  offices.     Then  fol- 
lows in  the  third  ft  Si  on  of  the  ad  the  claufe,  upon  which 
the  prefent  queftion  depends  j  "  that  all  and  every  fuch  bar- 
gains fales  promifes  bonds  agreements  covenants  and  af- 
forances  (hall'  be  void  to  and  again  ft  him  and  them  to  whom 
fuch  bond  &c  £haJl  be  had  or  made." 

That  this  is  aft*  office  which  concerns  the  adminiftration  ' 
and  execution  of  juftict-  (*)  is  admitted.  If  it  were  a  new 
cafe,  I  fhould  have  had  no  difficulty  in  determining  it  to  be 
fo .  but  it  has  been  fo  determined  feveral  times,  particularly 
in  a  very  folemn  manner  in  Dr.  TVwtr's  cafe,  Cn.  Joe.  i6§$ 
and  12  Co.  78,  where  the  Lord  Chancellor  referred  it  to  all 
the  Tudges,  who  were  of  opinion  that  this  office  was  within 
the  ftat.  Ed.  $, .  The  fame  was  likewife  determined  in  tb# 
cafe  of  Hfaikuard  v.  Fqxl  in  the  cafe  of  the  regifler  of  an 
Archdeacon,  3  Lev.  289;  and  2  Venlr.  187. 

The  only  <peftion  that  remains  is,  whether  this  conditio* 
be  within  the  provifion  of  the  ftatute,  and  makes  the  bond 
-void  ;  and  w«  think  it  plainly  within  the  words  and  provifioa 
af  the  ftattite^ 

Firft,  An  agreement  to  have  all  the  profits  k  certainly  ant 
agreement  to  receive  Jonn  profit,  which  is  contrary  to  the 
words  of  the  ftatute. 

Secondly,  TbU  is  dire&ly  contrary  to  the  intent  of  the 
ftatute. 

There  were  two  principal  reafonsfor  nuking  that  ftatute;  ' 
1  ft,  That  offices  might  be  exereifed  by  perfons  of  tkilt  and  - 


(*)  In  the  cafe  Ex  parte  Irtfcr,    en  tbtt  tfa«ftttvt«  few  Mt  < 
JmH.  J3,udi4*ftt«.itwi»lwld?    oflffw  ronnriiliig  *f  polity 

integrity  * 
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t  ^45.   integrity ;  and  adfy,That  they  might  take  only  (he  legal  fees; 

»    -y    j!f*+  thofe  who  buy  their  oflSces  wilt  be  apt  to  ifeake  more  than 

tbeir  legal  fees,  according  to  what  is  Aid  to  3  /a/7.  148, 

Vlif'   "  the*  lhat  buy  wi"  fel1  *    *ofl1  thcfe  endt  wiM        fmf" 
pfmiu    trated  if  "this  condition  were  good,    for  either  this  Jokn 

ib/fi*  (huft  eteciUe  the  office  tor  nothing,  or  be  mull  takfi 
more  than  his  legal  fees ;  for  he  was  to  account  to  the  Arch- 
deaCoh  for  Alt  the  legal  profits.  No  man  of  (kill  and  inte- 
grity wilt  throw  *way  the  greateft  part  of  his  time  in  exe- 
cuting fbch  an  office  for  nothing;  and  if  he  has  arty  thing 
for  it9  it  rtiuft  be  extortion  and  by  taking  illegal  fees,  and 
fo  the  fecond  and  principal  end  of  the  flat ute  wonfd  be  plainly 
eluded. 

As  we  are  of  opinion  thnt  the  firft  (if  cdrfdttfori  of  the 
bond  is  plainly  void  atid  illegal,  we  need  go  no  further,  both 
becadfe  the  breach  in  the  prefent  cafe  is  affined  on  that  pari 
of  the  condition,  aftd  likewife  becaufe  it  has  been  holderi 
that  if  'any  of  the  conditions  be' void  by  a  ftitute,  the  whole 
bond  is  void.  So  it  is  exprefsly  determined  iq  the  cafe  of 
Norton  v.  Sjms9  Moor  856.  (*),  and  in  the  cafe  of  Lee  and  tis 
Wifeir.Colefbill,  Cro.  Elit.  529.,  and  in  feveral  other  dafcS. 

But  however  as  the  fecond  (c)  condition  has  been  fpoken  to, 
I  will  fay  a  word  as  td  that.  And  I  think  fike wife  that  this  is  a 
void  condition ;  for  the  donor  to  oblige  the  officer  to  furrende* 
whenever  he  requires  it  is  to  referve  to  htmfelf  an  abfbluce 
power  over  his  officer,  which  he  ought  to  do.    Beftdes,  if 

,  this  were  allowed,  there  would  be  a  plain  method  chalked  out 
to  evade  the  ftatute  ;  for  any  ode  by  this  mean  might  fell  an 

x  office  for  the  full  value.  For  let  fuch  a  condition  be  put  in,  M 
the  bond  be  given  for  the  full  value  of  the  office,  add  let  it  be 
agreed  between  them  that  the  officer  (hall  reftife  to  furrendcr 
upon  requeft,  and  then  the  grantor  will  recover  on  the  bond, 

(«)  The  6rft  branch  of  the  condition,  fpefib  the  covenant!  that  ire  good *  but 

(*)  A  diftbaion  it  there  taken  be-  otherwife  if  toy  off  the  ttrt*i»iiUbe 

twees  covenantt  or  condition*  void  by  void  by  the  ftatutc,  there  the  bond  i* 

the  common  law  and  tbofc  that  arc  void  in  toto    See  alfo  i  MAd.  !$>  3* * 

void  by  ftatvte.    It  it  (aid,  when  fome  and  Rm  v.  <?«/aV#,  pet  BnlUr,  J-  * 

covenant!  in  an  indenture  are  void  by  D.  Of  M.  130. 
the  common  law*  and  the  othert  good, .      (*)  The  fecond  branch  of  the  eo*» 


a  bond  for  the  performance  of  all  the    ditioo. 
coveoanu  may  be  fcood  at  far  as  re* 


and 
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and  fo  have  the  full  value  of  the  office.  This  U  fo  very  plain, 
and  fo  dtredly  contrary  to  the  words  and  intent  of  the  Aa-< 
tute,  that  t  need  not  fay  anything  more  upon  it. 

This  cafe  was  compared  by  the  counfel  for  the  plaintiff  to 
the  cafe  of  fimoniacal  bonds,  and  to  be  Aire  the  cortiparifon  is 
a  very  juft  one:  hut  it  makes  dire&ly  againrt  the  plaintiff; 
for  it  has  been  holden  that  a  bond  given  by  a  parfon  to  his 
patron  to  refide  generally  (as  the  prefent  cafe  is,)  and  not  to  a 
particular  perfon,  is  void  (a).  And  no  one  (I  believe)  can 
doubt  but  that  if  a  man  were  to  give  a  bond  to  His  patron 
with  a  condition  that  the  patron  ftiould  receive  the  whole  pro- 
firs  of  the  living,  fuch  bond  .would  be  fimoniacal  and  void. 
The  cafe  of  Bellamy  v.  Burrow  (A)  is  a  cafe  of  very  little  au- 
thority, and  very  little  refembles  the  prefent  cafe ;  ift,  Be* 
caufe  it  occaGoned  different  opinions  (c)\  and  adty,  Becaufit 
it  was  never  carried  into  execution.  Bellamy  there  did  not 
grant  the  office ;  but  the  King  granted  it  in  trull  for  Bellamy, 
and  the  King  certainly  is  not  within  the  ftatute  (J)  The  cafes 
fikewtfe  of  Gulliford  v.  Cardmell  (e),  Salk  466,  and  Godolphin 

v.  Tudor, 
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(a)  When  thfe  cafe  wa«  determined, 
fr.  1 S  flc  1 9  Ge$.  *.,  thU  appears  oot  to 
hare  been  fo  considered  s  general  bonds 
of  resignation  were  then  holden  lo  be 
good  Vid:  Bamnrto  v.  Wni,  Cr: 
C*r.  1 9a.  and  Sir  fV  J*,  no  ^  *V*u 
fn  v.  Aabr,  Sir  T.  Rsym.  i  ?5i  Wjrt* 
Mam  v.  £«**»,  S*v  141 ;  Petit  t.  Tht 
Cmmttfi  §/  Cartifi$%  f  Str  117  9  and 
Grey  v.  Htfittb,  Jmbt.  at*  However 
in  a  lace  cafe  in  ihe  Hoofe  of  Lord*, 
The  Bi/btp  0/  Lmim  v.  Ffytcbt,  May 
1783,  on  •  writ  of  error,  a  general 
bond  of  resignation  wai  declared  void, 
contrary  to  the  opinion  of  all  the 
Judges,  except  Byre  C.  B  (late  Lord 
Chief  J  oft  ice  of  the  Comtnoo  Pleat ;) 
and  they  revrrfed  the  judgment  in  B. 
R.,  affirming  that  before  given  in  C. 
B.— But  fee  Bmgsbmw  v.  Zty/fry,  4  />. 
«V£  78;  and  Psrt  ridge  v.  Wblfltm^ 

'*-  S59- 

(*)  Caf.  temp.  Tatb.  97. 

(c)  In  that  cafe. tht  Matter  of  the 
Rolls  decreed  that  Mr  Berrrw  (hould 
hold  the  office  in  hit  own  right :  hot  00 
an  appeal  thin  decree  was  reverfed  by 


J745- 


LtTVO 

Pai*«. 


the  Lord  Chancellor,  who  ordered  that 
Mf.  Bmrrem  (honld  account  for  the  pro- 
fits  of  ftieoftce.— fee  Lord  JUajStV 
rmgb%t  obfervatioot  on  that  cafe,  in  1 
6,  Bl.  Rep.  333. 

(J)  Vide  Huggimt  w.  Bambrii%et  R. 
14  G.  t.fip.  141. 

(#)  Cem.  Rep.  1  ;  and  it  Mei  00. 
S.  C 

(/;  And  f  MmU 134.8.  C.  Jfafthe 
following  inauofcript  oote  of  that  cafe 
r  more  full  than  either  of  the  ptintod 
•ttcountt  of  it. 

»  GmUlpbin  ▼.  Tmier,  M.  3  A.  #. 
R.  Debt  upoo  a  bonds  Oyer  of  the 
bond  and  of  the  condition,  which  wta 
for  the  performance  of  certain  articles; 
and  reciting  that  whereat  Sir  WHUam 
GMfbiw  wat  auditor  of  Wales  for 
bit  life,  he  did  depute  the  defcodaat*a 
inteftate  to  be  bit  deputy  therein,  and 
made  him  a  grant  of  alt  the  feet  per* 
quifites  and  profits  thereunto  belong* 
iag,  the  .deputy  payinf  him  too/,  a 
year  :  if  the  faid  inteftate  (hould  ac- 
cordingly pay  that  too/,  a  year,  the* 
the  bond  tu  be  void. 
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▼.  Tudor,  SaJk.  468  (f),  which  were  like  wife  cited  for  the 
•plaintiff,  are  quite  different  from  the  pre&nt  cafe.  In  both 
thofe  the  principal  officer  having  an  office,  of  vthich  by  bur 
he  might  make  a  deputy,  made  a  deputy,  referving  in  one 
cafe  half  the  profits  of  the  office,  and  in  the  other  a  certain  torn 
nor  faying  out  of  the  profits:  in  the  firft  cafe  it  was  holdtn 
good,  and  in  the  fecond  bad  ;  but  in  the  latter  it  was  faid that 
it  would  have  been  good  if  the  Aim  had  been  referred  out  of  the 
profits;  becaufe  if  a  man  may  by  law  make  a  deputy  he  mull 
allow  him  fomething,  and  it  can  never  be  thought  that  he  is 
to  give  him  the  whole  profits.  Befides,  notwithftanding  the 
deputation,  he  may  execute  the  office  whenever  he  pleafes. 
But  in  the  prefent  cafe  the  Archdeacon  could  not  execute  the 


"  1*0  this  the  defendant  pleaded  tbe 
ftatote  of  £i«r.6.  againft  felling  offices, 
tod  for  making  bonds  tod  fecuriries 
given  to  enforce  fuch  contract  void  \ 
lnd  concluded  with  proper  averments 
•Co  fhew  this  office  within  the  ftatote. 

44  The  riaiotiff  replied  that  the  hied 
friary  of  the  did  office  was  10/.  a-vear, 
and  th*  jtift  and  legal  proBts  329/  per 
annum,  which  the  defendant's  ioteftate 
daring  his  life  received  annually. 
.  "  The  defendant  demvred;  and 
Judgment  was  for  him,  that  the  bond 
was  void  by  the  ftatvtc. 

44  This  was  fettled  opon  great  confi- 
dent ton  after  threeargument^wherein 
h  was  agreed  that  if  an  officer  has  a 
certain  annul  Alary,  or  other  profits 
amounting  certainly  to  fuch  a  Turn  an* 
anally,  a  denotation  of  fuch  office  with 
a  referee  of  smyjmm  out  of  it  mat  txtttl* 
at£  tU  ctrUlu pnfiti'xt  no  fale  contraiy 
to  this  ftatote.     80  if  a  deputy  be  ap-> 


pafs  as  incident  to  the  deputation  ttf 
farther  than  as  tbty  areezprefslr  glint- 
ed with  it  8och  deputations  tbcTtto 
are  not  (ales  of  offices  contrary  to  tbe 
ftatute,  but  only  grants  of  them  tod  of 
the  profits  qualified  with  feme  excep- 


'*  But  if  an  office  confiftiog  of  nocrr- 
taio  fees  be  granted  to  a  deputy  toge- 
ther with  all  its  fees,  referving  a  certain' 
ram,  fuch  grant  will  be  void ;  for  it " 
not  a  deputation  with  a  refero  of  p»t* 
of  the  profits  hut  an  abfblotedifjsofitios 
of  the  office  and  all  the  profit*  ia  coa- 
fideration  ©f  a  certain  fam  to  be  H 
annually  for  them,  whether  the  prow 
tbcmfelvei  amount  to  more  or  tef'M 
and  is  therefore  in  the  nature  of  a  uk 
prohibited  by  the  ftatute. 

44  This  cafe  is  not  altered  by  aay  l«* 
fenoent  event  of  tbe  office  aofwenor 
more  in  the  contingent  profits  tbao  «* 
money  ftipolated  to  be  paid  for  theiu; 
becaufe  the  contra*  is  to  be  adjodg^ 


pointed  to  anofficeconfifting  of  uncertain    

profits,  psjim%  mi  •ffmib  profit  1  any  fum  ab  initio  good  or  bad  according  *< rt 
whatever,  this  deputation  and  contraa  appears  reft  rained  by  Cbfe  ftatote  oro«» 
mrpaymcatare  good,  becaufe  the  depu-  — •.•—•« 

ty  is  to  pay  out  of  the  profits  only  and 
cannot  be  charged  <br  more  than  be  re- 
ceives. U  tbefc  ca  fes  the  principal  does 
in  effca  only  appoint  a  deputy,  refer v- 
Ing  to  himfclf  a  part  of  tbe  profits  which 

are  by  the  law  his  entirely,  and  do  not  , 

(i)Juxtm  v.  Mmruy  cited  by  Urd  Lmtihbrmgb,  ia  1  H.  Bl  *<?>  33*-  t 

ofcc* 


and  is  not  to  depend  npon  contingent 
oonfcqnencea.  ,. . 

44  judgment  tor  the  defendaottw^ 
was  afterwards  confirmed  in  the  no** 
of  Lords."  MS.  coll  WM»  a*' 
Jufticc, 
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office  himfelf,  but  had  only  a  power  of  granting  it,  and  there- 
fore there  is  no  pretence  that  tie  (hould  receive  any  of  the 
profits.  , 

For  thefe  reafoos  we  are  all  of  opinion  that  this  bond  is  void 
by  the  ftatute;  and  therefore  judgment  muft  be  for  the  de- 
fendants (a )." 

{a)  A  Court  of  Equity  has  in  fome  cafes  intcrpofed  where  it  has  been  thought 
the  Courts  of  Law  could  not.  LaxoV.  Law,  Caf.  tern}.  T«/4. 140 ,  and  5  J*. 
Wm.  391  ;  Morrik  v.  M'Cn/loci,  Ambl.  43a  \  and  Hancington  v.  Du  Chattel % 
1  Bro.  Ck.  Caf  U4«— See  alfo  the  cafes  of  Par/on  v.  TAompfon,  1  J-f.  Bl  Rep* 
322  ,  and  Garfirth  v.  Fearon,  ib.  317  5  in  the  former  of  which  it  was  holdeji 
that  an  agreement  by  the  defendant  to  allow  the  plaintiff  a  certain  proportion 
of  the  profits  of  an  office  (not  within  the  ftatute  Ed.  6.)  in  confideration  of 
his  aflifting  in  procuring  the  defendant's  appointment  to  it  was  void ;  and  in 
the  latter,  that,  where  the  defendant  had  declared  that  his  name  was  only  • 
ufed  in  truft  for  the  plaintiff  on  the  defendant's  being  appointed  to  the  office 
of  collector  of  the  cuftomsat  the  port  of  CarftjU,  and  tne  ports  and  places 
thereto  appertaining  on  the  plaintiff's  application  to  the  Lords  of  the  Treafury 
for  that  purpofc,  and  had  pronrifed  to  appoint  fuch  a  deputy  as  the  plaintiff 
mould  nominate,  and  alfo  to  empower  the  plaintiff  to  receive  the  profits  of 
the  office,  the  cafe  was  within  the  flat.  $  &  6  Ed,  6.,  and  that  no  action  on 
the  agreement  could  be  fupported  at  law.— This  appointment  of  Mr.  Fearon. 
afterwards  gave  rife  to  two  actions  in  the  Court  of  King's  Bench,  Fearon  v. 
Pearfon,  and  Fearon  v.  Potter,  in  both  of  which  the  plaintiff  felled  —See  alfo 
Blackford  v.  Prtfon,  %  D.  &  E.  89. 
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Saturday, 

Oct.  ft6th. 

«  QK/NNEXj    miles,  and   Hayward  Serjts-  moved  forVerd?a  not 

a  new  trial  upon  feveral  affidavits,  fetting  forth  (as  theyfetatide  tor 

were  opened  J  that  the  verdift  was  againft  evidence,  and  the***5'™ 

damages  exceffive  (*  >,  being  3000/.  ISE** 

enticing 
away  the  plaintiff 's  wife. —In  fuch  action  the  declarations  of  the  wife  not  admiffible  in  evi- 
'  dence.— Jn  aji  action  on  the  cafe  for  inducing  the  plaintiff's  wife  to  continue  abfent  it  it 
fumcient  to  (late  that  "  the  defendant  unlawiujly  and  unjuftly  perfuaded  procured  and  en* 
ticedthe  wife  {o  continue  abfem,  tec,  by  means  of  which  perfusion  4cc.  (he  did  continue 
abfent  &c. ;  whereby  the  plaintiff  loft  the  comfort  and  fociety  of  his  wife ;"  without  ftt-~ 
ting  forth  the  means  *c.  uied  by  the  defendant. 

(a)  See  Duberley  v.  Gunning,  4  D.  &  X.  6$  1.  and  thecafctthtre  referred  to, 
as  to  the  kind  of  actions  in.  which  the  Courts  will  interfere  by  granting  new 
trials  on  the  ground  of  exceffive  damages*  In  the  cafe  of  Dnberlef  vJGnnning, 
which  was  an  adion  for  criminal  converfetion,  the  Court  of  King's  Bench 
thought  they  could  not  grant  a  new  trial,  although  the  damages  {$ocO/.)  were 
admitted  to  be  larger  than  under  all  the  circumstances  of  the  cafe  ought  to  have 
been  given.  But  in  a  fubfcraent  cafe,  Jones  v  Sparrow,  $  D.  &  E.  %yji 
where  in  refitting  an  application  for  a  new  trial  on  the  ground  of  exceflive 
damages  in  an  action  for  an  anault  and  battery  the  plaintiff's  counfel  relied  on 
puberley  v.  Canning,  the  Court  faid  that  was  a  cafe  fui  generis,  and  the  da- 
mages appearing  to  be  exceffive  they  granted  a  new  trial 
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1745*1       The  a&ion  was  an  aAionxon  the  cafe  for  enticing  my 

v^p^r  aod  detaining  the  plaintiff's  wife,  which  were  laid  in  the  de- 

Wiwt-   claration  with  feveral  other  particular  circumftances  :\ but  my 

"°*\     Brother  Abney  who  tried  the  caufe  being  in  court,  and  certify- 

C*  esk-  mS  t*wt  tnc  verdiA  was  not  againft  evidence,  nor  the  i- 

■amk.    mages  exceffive,  and  that  he  was  not  diflattsfied  with  it,  we 

would  not  make  any  rule,  nor  did  we  fuffcr  the  affidavits  to 

be  read. 

HaywarJYikewtk  mentioned  another  objection ;  that  the 
Judge  would  not  allow  the  declarations  of  the  wife  to  be  giv- 
en in  evidence  on  either  fide,  but  the  two  fenior  couoie) 
would  not  infift  on  that  objedion,  and 

My  Brother  Burnett  and  I  were  of  opinion  that  my  Bro- 
ther Abney  did  right  in  refuting  to  admit  fuch  evidence." 


'  ■  u  They  then  moved  in  arreft  of  judgment." 

■  ■  In  order  to  understand  the  grounds  of  the  motion  in 
arreft  of  judgment,  it  is  neceflary  to  ftatc  fome  parts  of  the 
record. 

The  declaration  contained  four  counts.  The  firft  toted 
that  on  the  I  ft  of  January  1741  Mary  then  and  until  the 
24th  of  December  1742  being  the  wife  of  the  plaintiff  (bui 
fince  deceafed)  unlawfully  and  without  his  leave  and  againft 
his  confent  departed  and  went  away  from  him  &c,  and  lived 
and  continued  abfent  and  apart  from  him  from  thence  until 
and  upon  the  8th  of  Auguft  1742,  and  during  the  (aid  tin* 
that  the  (aid  Mary  fo  lived  and  continued  abfent  a  large  es- 
tate both  real  and  perfonal  to  the  value  of  30,000/.  was  de- 
vifed  to  her  by  tV.  Worth  D.  D.  her  late  rather  for  her  <* 
and  fejhrate  ufe  and  at  her  fole  and  feparate  difpofal ;  that 
thereupon  (he  was  defirous  of  being  and  intended  to  be  a?>n 
reconciled  to  the  plaiutiff  and  to  live  and  cohabit  with  him, 
whereby  he  would  have  had  and  received  the  benefit  and  ad- 
vantage of  the  (aid  real  and  perfonal  eftate  (the  plaintiff  being 
willing  and  defirous  to  be  reconciled  Sec.)  yet  the  defendant 
knowing  the  faid  premifes  and  having  notice  >  of  the  fad 
Mary\  intention,  but  contriving  to  injure  the  plaintiff,  and 
'  to  prevent  Mary  the  wife  from  being  reconciled  to  *hira 
&c  and  to  prevent  the  plaintiff  receiving  any  advantage  from 
die  (aid  real  and  perfonal  eftate  &c,  on  the  8th  of  Aug4 

1742 
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1742  unlaw  fully  and  unjufily  perfuaded  procured  and  enticed  2745. 
the  faid  Mary  to  continue  abfent  and  apart  from  the  plain-, 
tiff  and  to  fecrete  hide  and  conceal  herfelf  from  the  plaintiff, 
by  meant  of  which  perfuafion  procuration  and  enticement  the 
faid  Mary  from  the  faid  8th  of  Augufi  1742  until  the  time 
of  her  death  on  tv*  24th  of  December  1742  continued  abfent 
and  apart  and  fecreted  herfelf,  &c  ;  whereby  the  plaintiff  during 
all  that  time  totally  iofi  the  comfort  and  fociety  of  hit  faid  wifi 
and  her  aid  and  ajjtftance  in  hit  dome/lie  affairt  and  the  profit 
and  advantage  that  he  would  and  ought  to  have  had  of  and 
from  Che  faid  real  and  perfonal  e  dates  &c,  and  was  put  to 
great  charges  and  expences  in  endeavouring  to  find  out  and 
gain  accefs  to  his  faid  wife  in  order  to  perfuade  and  procure 
her  to  be  reconciled  to  him. 

The  fecond  count  dated  that  on  the  7th  of  Augufi  174a 
Dr.  Worth  died,  on  whofe  death  the  plaintiff's  wife  became ' 
feifed  and  poflefled  of  real  and  perfonal  cftates  to  the  value  of 
30,000/.  to  her  fole  and  feparate  ufe  and  at  her  folc  aud  fe- 
parate  difpofat,  yet  the  defendant  maliciaufly  and  wickedly  in- 
tending to  injure  the  plaintiff,  and  to  deprive  him  of  the 
aid  affiftance  and  comfort  of  his  wife,  and  to  raife  foment 
and  continue  dlfcords  and  quarrels  between  the  plaintiff  and 
his  wife,  and  to  alienate  the  affections  of  the  wife  from  the 
plaintiff,  and  to  deprive  the  plaintiff  from  having  01  receiv- 
ing any  advantage  or  benefit  from  the  faid  cftates  &c,  on  the 
8th  of  Augufi  1742  unlawfully  and  unjuftly  perfuaded  procur- 
ed and  enticed  the  faid  wife  to  depart  and  abfent  herfelf  from 
the  plaintiff  and  to  fecrete  herfelf  from  him,  by  means  of 
which  perfuafion  procuration  and  enticement  the  faid  Mary 
on  the  faid  8th  of  Augufi  departed  and  abfented  herfelf  from 
the  plaintiff  without  the  plaintiff's  confent  and  continued  ab- 
fent until  her  death  &c ;  whereby  the  plaintiff  &c.  (as  in  the 
firft  count.) 

The  third  count  ftated  that  on  the  8th  of  Augufi  1742  the 
plaintiff's  wife  without  and  againft  his  confent  went  away 
from  him,  and  went  to  the  defendant,  yet  the  defendant,  (well 
knowing  the  (aid  Mary  to  be  the  wife  of  the  plaintiff,  receiv- 
ed her,  and  concealed  her  from  the  plaintiff,  and  kept  her 
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fo  concealed  from  him  until  the  time  of  her  death,  ani 
wholly  refufed  to  deliver  her  to  the  plaintiff  or  to  difco- 
ver  her  place  of  refidence,  (although  on  &c.  at  &c  he  was 
requefted  ice,)  but  unlawfully  entertained  harboured  conceal- 
ed and  fecreted  her  from  the  plaintiff  from  the  8th  of  A- 
guft  1742  until  the  time  of  her  death;  whereby  the  plain* 
tiff  &c.  (as  before,  only  omitting  that  the  plaifttiff  was  de- 
prived ot  the  benefit  of  the  fortune  ice.) 

The  fourth  count  ftated  that  the  defendant  harboured 
and  concealed  the  plaintiff's  wife  until  her  death,  and  alio 
caufed  her  to  be  buried  fecretly,  and  kept  her  death  a  fecret 
from  the  plaintiff  for  a  year  after  her  death  &cn  whereby 
the  plaintiff  loft  the  comfort  and  fociety  of  his  wife  from  the 
faid  8th  of  Auguft  until  the  time  of  her  death,  and  the  bene- 
fit of  her  fortune  &e. 


The  defendant  pleaded  not  guilty;  and  the  jury 
a  verdift  for  the  plaintiff  on  the  three  firft  counts,  and 
gave  3000A  damages,  and  a  vcrdid  for  die  defendant  on  the 
Uft. 

This  cafe  was  argued  on  the  18th  and  26th  of  Nmed* 
1745,  and  the  29th  of  January  following,  by  Skimur  and 
frillts  King's  Serjeants  and  Draper  and  Hajward  Ser- 
jeants for  the  defendant,  in  fupport  of  the  motion  in  arret 
of  judgment,  and  by  Prime  and  Birch  King's  Serjeants 
and  BootU  Serjeant  for  the  plaintiff;  and  on  the  ift  of  /'* 
h-uary  following  the  rule  to  arreft  the  judgment  was  dis- 
charged. 

Wilbsy  Lord  Chief  Juftice  delivered  bis  opinion  to  the 
following  effed : 

Several  obje&ions  have  been  taken  .  by  the  defendant  to 
this  declaration  in  arreft  of  judgment  j  two  general  ones 
and  three  to  the  particular  penning  of  the  declaration.  I 
admit  the  rules  laid  down  in  moft  of  the  cafes  that  were 
cited,  and  therefore  (hall  haveoccafion  to  mention  only2 
few  of  them,  becaufe  they  are  not  applicable  to  the  prelect 
cafe. 

The  firft  general  obje&ion  is,  that  there  is  no  precedent 
of  any  fuch  adton  as  this,  and  that  therefore  it  will  not  Jit; 
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and  the  objc&ion  is  founded  on  Lit./.  to8.  and  Co.  Lit.  81. 
£.,  and  feveral  other  books.  But  this  general  rule  is  not  ap- 
plicable to  the  prefent  cafe ;  it  would  be  if  there  had  been 
nofpeciUl  aftion  on  the  cafe  before.  A  fpecial  adion  on  the 
cafe  was  introduced  for  this  reafon,  that  the  law  will  never 
fufFer  an  injury  anu  a  damage  without  a  remedy:  but 
there  muft  be  ww  faffs  in  every  fpecial  adion  on  the  cafe  ( 

(*)•  -^ 

The  fecond  general  obje&ion  is,  that  there  muft  be  dam* 
rum  cum  injuria ;  which  I  admit.  I  admit  likewife  the 
confequence,  that  the  h&  laid  before  per  quod  confortium 
amifit  is  as  much  the  gift  of  the  a&ion  as  the  other;  for 
though  it  fhould  be  laid  that  the  plaintiff  loft  the  comfort  and 
affiftance  of  his  wife/  yet  if  the  fad  that  is  laid  by  which  he  1 
loft  it  be  a  lawful  ad,  no  adion  can  be  maintained.)  By  in- 
juria is  meant  ztortiouszSt:  it  need  not  be  wilful  and  mali- 
cious \  for  though  it  btf  accidental,  if  if.  be  tortious,  an  a&i- 
on  will  lie. 

This  rule  therefore  being  admitted,  the  only  queftion  is 
whether  any  fuch  injury  be  laid  here;  and  this  rule  will  pro- 
perly come  to  be  cohfiocred  under  the  feveral  objections  made 
to  the  particular  counts;  for  if  any  of  them  hold,  then  no 
injury  is  laid.  I  admit  alfo  that  as  the  verdid  is  on  three 
counts  and  die  damage*  are  entire,  if  either  of  the  counts 
be  bad,  die  judgment  muft  be  arretted,  To  the  fecond  count 
no  objedion  was  taken. 

But  the  counfel  for  the  defendant  began  with  the  third 
count,  to  which  they  took  feveral  objedtions,  which  ar?  all 
falfeinfad. 

{a)  ViJ.  4/kby  y.  Wkatet  %  Li.  Raymmdytf ;  PmjUy  v.  Frttmsn,  \D.  & 
E .  51 1  and  Chapman  v.  PkhrfgM,  %  WilJ*  146,  in  which  laft  cafe,  which  was, 
an  action  on  the  cafe  for  falfoly  and  malicioofly  filing  out  a  eommifikm  of  bank, 
nipt  againft  the  plaintiff*  Lord  Chief  Juftice  Trait  (in  answer  to  the  objection 
of  novelty)  laid  "  hot  it  is  Cud  this  a&km  was  never  brought  (  and  to  it  was 
said  in  4/iiy  v,  Wtott  x  1  wiih  never  to  hear  thisobjection  again.  '  Thisactioii 
is  for  a  tort  \  torts  arc  infinitely  various,  not  limited  or  confined  \  ftp  there 
is  nothing  in  nature  but  may  be  an  inftrument  of  mifchief  5  and  this  of  hi* 
ing  out  a  commiflion  of  bankrupt  falfely  and  malidoufly  is  of  the  moll  in-  # 
furious  confoquence  in  a  trading  country.".  ' 
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1ft,  That  it  is  not  laid  that  the  wife  Went  away  without 
the  bufband's  confent  5  but  it  is  expte&ly  Co  laid. 

2dly,  That  it  is  not  laid  that  the  defendant  knew  of  if, 
but  it  is  laid  in  exprefs  terms-that  he  did,  and  that  knowing  ii 
be  concealed  and  detained  her* 

3dly,  That  no  requeft  by  the  plaintiff  to  the  defendant  to 
deliver  up  the  wife  and  refufal  by  the  defendant  are  laid.  Ir 
is  not  necefftry  to  determine  in  this  cafe  whether  a  re^ocft  and 
refufal  were  necefiary,  becaufe  both  are  exprefsly  laid  here: 
but,  according  to  my  prefent  thoughts,  in  the  cafe  of  a*- 
iainer  I  think  them  necefiary.  And  as  not  guilty  to  the 
Whole  is  pleaded  in  fpectal  a&ions  on  the  cafe,  it  puts  ever; 
{*&  that  is  laid  in  iflue,  I  think  it  ltkewife  necefiary  to  prove 
the  requeft  and  refufal,  and  we  muft  take  it  that  this  was  A 
proved  at  the  trial,  the  jury  having  -found  a  verdt&  for  the 
plaintiff. 

The  principal  obje&ions  were  to  the  firft  count,  and  the/ 
tirere  three; 

ift,  That  procuring^  enticing^  zx\&ptrfuadingy  arenotfcf- 
ficiene,  if  no  ill  confoquence  follows  from  it ; 

fldly,  That  unlawfully  and  unjufify  will  not  help  tbe  cafei 
<but  the  particular  methods  made  ufe  of  fhouid  have  been  flat- 
ed  by  which  the  defendant  procured  &c,  otherwife  this  is 
leaving  the  law  to  a  jury; 

•  idly,  That  no  notice  or  requeft  is  laid,  which  is  neceffary 
in  the  cafe  of  the  continuance,  though  it  be  not  necclTary  it 
the  defendant  had  at  firft  perfuaded  her* 

To  the  firft  there  were  two  anfwers ; 

I  ft,  That  here  is  a  confequence  laid,  that  by  means  there- 
of the  plaintiff  loft  the  comfort  and  fociety  of  his  wife,  and 
the  profit  and  advantage  of  her  fortune  fcc ; 

2<fly,  Whether,  "  enticing"  goes  fo  far  or  not  I  will** 
nor    need  determine,    becaufe    u  procuring"   is    certainly 

"perfiwA'tf 
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"  perfuading  with  effecV*    I  need  not  cite  any  authori-    1745* 
ties  for  this ;   becaufe  every  one  who  umferftands  the  Eng-  w-|-w 
U/h  language  knows  that  this  is  the  common  acceptation  of   Wiwt- 
that  word.  "°f ■ 

MgatKfi 

2dly,  Bat,  to  be  Aire,  it  muft  be  an  unlawfully  procuring^  f  a  Aits, 
and  that  brings  me  to  the  fecond  objection,  It  is  hot  neceflary 
to  <fet  forth  all  the  fads  to  (hew  how  it  was  unlawful  (a)  ; 
that  would  make  the  pleadings  intolerable,  and  would  in- 
crease the  length  and  expence  unneceflarily.  It  was  faid 
however  that  at  leaft  it  was  neceflary  for  the  plaintiff  to  add- 
"  by  faife  infinuations :"  but  it  is  not  material  whether 
they  were  true  or  falfe  \  if  the  infinuations  were  true  and 
by  means  of  thofe  the  defendant  perfuaded  the  plaintiff's 
wife  to  do  an  unlawful  act,  it  was  unlawful  in  the  defen* 
dant. 

In  anfwer  to  the  objection  that  this  is  leaving  the  law  to 
the  jury,  it  muft  be  left  to  them  in  a  variety  of  inftances 
where  the  iffue  is  complicated,  as,  burglariter,  felonice, 
proditorie,  devifaw  vel  non,  demifit  vel  non.  But  the 
Judge  prefideft  at  the  trial  for  the  very  purpofe  of  ex* 
plaining  the  law  to  the  jury,  and  not  to  fum  up  the  evidence 
to  them. 

As  to  the  distinction  between  the  beginning  and  conti- 
nuance of  a  nuifance  by  building  a  houie  that  hangs  over  or 
damages  the  houfe  of  his  neighbour,  that  againft  the  begin* 
ner  an  action  may  be  brought  without  laying  a  requeft  to'  re- 
move the  nufcnce,  but  that  againft  the  continuer  a  requeft 
is  neceflary,  for  which  Ptnruddock's  cafe,  5  Co.  100,  101, 
was  cited,  and  many  others  might  have  been  quoted,  the  law 
is  certainly  fo,  and  the  reafon  of  it  is  obvious.  But  that 
reafondoes  not  extend  to  the  prefent  cafe;  becaufe   every 

(a)  This  is  Dot  required  even  in  feme  indidments.  In  it.  v.  Ecclts  andotkers, 
M»  *4  Ceo.  3.  B.  R.  the  defendants,  who  had  been  found  guilty  of  a  confpira- 
cy,  moved  in  arreft  of  judgment,  becaufe  the  indi&ment  merely  dated  that 
they  had  confpired  together  by  indirea  means  toj>j*veot  one  ff.  B.  exercifing 
the  trade  of  a  taytor,  without  fetting  forth  the  means  ufed :  but  the  Court 
over-ruled  the  objection,  faying  that  it  was  fufficient  to  (late  the  confpiracy 
and  it's  object  So  in  an  indictment  on  ftati  37  Geo.  3.  c.  90.  it  is  fufficient  to 
charge  the  defendant  with  having  endeavoured  to  feduce  perfons  ferving  in  his 
Majefty's  forces  by  fea  or  land  from  their  allegiance  and  to  induce  them  to  mu-  . 
tiny,  without  fettjng  forth  the  means  employed  j  R.  v.  Fuller >  Be/.  &  Pull.  180. 

moment 


sH 


1745- 
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moment  chat  a  wife  continues  abfcnt  from  her  hufband  with* 
out  bis  confent,  it  is  a  new  tort;  and  ever/  onfc  who  perfuada 
her  to  do  fo  does  a  new  injury  and  cannot  but  know  it  to  be 
fa 

Several  arguments  were  urged  andfeveral  cafes  were  cit- 
ed on  both  lutes  of  the  queftion,  whether  defeds  in  this  de- 
claration were  or  were  not  aided  by  the  verdicV.  but! 
Aall  not  take  notice  of  them,  becaufe  I  am  of  opinion  dm 
there  ace  rio  defects  to  be  cured,  and  that  the  declaration 
would  h*ve  been  good  even  on  a  demurrer.'  Had  the  word 
«  unlawfully  and  unjuftJy"  been*  omitted,  '  this  qneftiod 
might  have  been  material,  becaufe  it  is'  lawful  in  feme  in- 
ftance*  for  the  wife  to  leave  the  hufoand:  but  asfhedecb- 
ration  is  framed,  it  is  not  neceflary  to  enter  into  the  confide- 
ration  of  that  queftion.  Many  obfervations  were  likewifc 
made  on  the  quantum  of  the  damages  given  by  the  jury,  aid 
it  war  ferd  that  it  was  uncertain  whether  or  not  the  hufW 
had  fuftatned  any:  thofe  were  proper  obfervations  withe 
motion  for  a  new  trial  (which  has  been  already  difpofcdcf) 
but  cannot  have  any  weight  on  this  motion  in  arreft  of  judg- 
ment, where  every  thing  laid  in  the  declaration  muft  be  tak- 
en to  have  been  ^proved.  I  can  fee  no  reafon  to  arreft  this 
jugdment,  and  therefore  I  am  of  opinion  that  the  rule  mult 
be  discharged.  •    •  •  •    *  " 

Mr.  J.  Abruj%  and  Mr.  J.  Burnett,  gave  their  opinion* 
/eriatim,  agreeing  with  the  Lord  Chief  Juftice. 

Ruledifchargei 
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Edward  Dyke  and  JopN  WpB^ER  Adminiftra-  Vnr^ 
*  tors  of  Greoort    Gardiner  again/}  Joseph  m'^3^ 
Sweeting,  Son  and  Heft  of  Joseph  Sweet-  nov.'sJl 
,  ino  his  Father  deceafcd. 


*  n  OVENANT.    The  plaintiff  declares  on  an  indenture  An  aAfcmof 

^  of  demifc,  dated  the  22a.  oV November  1727,  whereby  covenant 
y^A  &V>e«ing  deceafed  demifed  to  {he  faid  Gregory  Qardi-  wl""c  i£ 
ner  feveral  premifes  therein  mentioned,  being  leafehold,  to SJronico- 
hold  to  the  (aid  Gregory  during  the  reft  and  refidue  of  thevenantby 
faid  Jofiph's  cilate,  redeemable  on  payment  of  280/.  and  in-  wh** *** 
tereit  by  tfoe  faid  Jofepk  hi?  heirs  executors  or  adminiftrators {JJI^him. 
3tthe  end  of  fix  rnonths  next  after  the  date  of  the  (aid  inden-felfandhis 
{ure.     And  f he  (kid  Jefepb  the  father  covenanted  for  himfelf  **»"*•    1* 
his  heir*  executors  administrators  and  affizns  that  the  faid  J^™^ 
principal  fum  of  2$o/.  with  its  full  intereft  (hoqld  be  paid  necefiary  to 
according  to  the  purport  trqe  itytenf  and  meaning  of  tbe(atdftUege*nthe 
indenture.'     P  .    V-    •      '•      •  -SfflS* 

had  lands  by 

The  breach  al&gned  wy  that  the  &id  Jjfipb  Sweeting  the  deicent:  if 
father  in  his  lifetime  did  not  pay  to  the  faid  Gregory  in  his  life-  £  ^ft00*' 
time  nor  to  the  plaintiffs  or  cither  of  them  after  the  death  plead  it.  To 
of  the  faid  Gregory  the  (aid  funi  of  2$o/.  with  intereft   for  an  »**»<» 
the  fame  or  any  part  thereof  at  the  end  of  fix  months  next*^*0^ 
after  the  making  of  the  faid  indenture,  nor  at  any  other  time  neyonapar- 
yrhatfoever,   nor  has  the  defendant  firice  the  deatn  of  his  faid  ticular  day, 
father  paid  the  fame  or  arjy  part  thereof  to  them  or  either  of  J^^jJJ^ 
them,  but  the  faid  Turn  of  280/.  and  the  intereft  thereof  from  pi^a  pay. 
the  time  of  the  making  of  the  faid  indenture  hitherto  are  mem  on  a 
#ill  wholly  due,  owing,  and  unpaid;  damage  6oq£  &c.         ft^tPi 

found  one 
The  defendant  pleads  fhat  the.  faid  Jofepb  the  father  in  his  way  it  is  not 
lifetime,  on  the  10th  day  of  May  1728,   paid  to  the  fcMgJ^Mi^ 
Gregory  in  his  lifetime  the  fum  of  280/*  with  all  intereft  due  pi^  ^m 
to  the  fame  according  to  the  form  and  effect  of  the  condition  menton  the 
in  the  faid  indenture.  day.   Una 

covenant  to 

The  plaintiffs  reply;  and  protefting   that  the  (aid  plea  of  at  the  end  of 
$he  laid"  defendant  is  inefficient  in  law,  they  for  replication  ^JjS^ 

.  derftbod  to 
mean  ctlauUr  (not  lunar)  months.  Semb.  ' 
..  * .  fay       * 
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J74S-  **1  *at  *c  **'<*  J*f*fi  Sweeting  the  father  furvived  by  the 
fpace  of  fix  months  and  more  next  after  the  date  of  the  (aid 
indenture;  and  that  the  faid  Jofepb  Sweeting  the  father  with- 
in or  at  the  end  of  fix  months  next  after  the  date,  of  the  faid 
indenture  did  not  fetrsfy  or  pay  or  caufe  to  be  paid  unto  the 
faid  Gregory  Gardiner  his  executors  or  administrators  the 
fold  fum  of  280/.  with  the  intereft  due  for  the  fame,  accord- 
ing to  the  effect  of  the  covenant  aforefaid $  and  this  they 
are  ready  to  verify. 

To  this  replication  the  defendant  demurs ;  and  for  caufe 
{hews  that  the  plaintiffs  by  their  replication  have  not  demur- 
red to  the  plea  of  the  defendant,  nor  taken  iffue  thereupon, 
nor  in  any  manner  confefied  or  avoided  traverfed  or  denied 
the  fame;  and  for  that  the  laid  plaintiffs  by  their  replicati- 
on have  alleged  new  matter  not  alleged  in  their  declara- 
tion, to  wit,  that  the  faid  Jofepb  Sweeting  the  rather  furviv- 
ed by  the  fpace  of  fix  months  or  more  next  after  the  date 
of  the.faid  indenture,  which  matter  tends  to  drive  the  defen- 
dant into. a  departure  in  pleading;  and  the  faid  replication  is 
double  &c. 

The  plaintiffs  join  in  demurrer. 

Gaffer  Scrjt.,  for  the  defendant,  obje&ed  to  the  replica* 
tion,  that  the  plaintiff*  ought  to  ha»ve  taken  an  objection  to 
the  defendant's  plea,  and  not  to  have  replied  new  matter. 
And  afterwards  in  his  reply  he  took  two  other  objection?, 
that  the  declaration  does  riot  fay  that  the  heir  had  lands,  and 
that  an  aftion  of  covenant  will  not  lie  agatnft  the  heir,  but 
only  an  adion'of  debt. 

Belfitid  Serjt.  for  the  plaintiff*  infifted  that  the  plea  was  1 
bad  plea,  and  that  if  the  plaintiffs  had  joined  iflue  upon  * 

v  they  would  have  been  tricked ;  for  if  a  verdift  had  been 
for  the  plaintiffs,  they  could  not  have  had  judgment  upon 
it,  as  being  an  immaterial  plea  when  found  that  way,  as  has 

.  been  determined  feveral  times  upon  this  plain  reafon,  that 
though  the  money  might  not  have  been  paid  before,  itm'gw 
have  been  paid  tf/,  the  day  (a)>  which  would  be  fufficicnt  w 

(a)  Holmes  v.  Brocket,  Cr*.  Jmc.  435.  But  if  the  condition  be  to  pa?  mo** 
f*  or  hf ore  fuch  a  day,  and  the  defendant  plead  payment  iefirtttot  **l*  ^ 
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bar  the  plaintiffs  of  their  a&ion.  And  be  faid  that  when  a  1745* 
man  covenanted  for  himfelf,  an  adion  of  covenant  would 
lie  againft  (he  heir*  as  well  as  an  adion  of  debt  where  a  mat) 
bound  himfelf  and  his  heirs,  otherwife  the  word  "heirs" 
would  be  a  nugatory  word i  and  he  faid  that  in  an  action  of 
debt  againft  an  heir  (/>),  it  is  never  alleged  in  the  declaration 
that  the  heir  hath  lands  by  deicent ;  but  if  he  hath  none,  he 
may  infift  upon  it  by  way  of  defence. 

And  /,  and  my  Brothers  Abnty  and  Burnett^  were  of  opi- 
nion with  Belfield  in  omnibus;  fo  gave  judgment  for  the 
-plaintiffs  (c). 

Gafper  Serjt.  cited  Bajkerville  v.  Breciett,  Qr$.  Jot.  4$0, 
and  Sir  Wnu  Herberts  cafe,  3  Co.  12.  But  upon  looking 
into  thofe  cafes,  they  are  nothing  at  all  to  the  purpofe. 
He  likewne  infifted  that  the  months  fhould  be  taken  to  be 
legal  months  of  28  days  each,  and  not  calendar  months,  and 
chat  reckoning  but  28  days  to  a  month  die  fixth  months  juft 
expired  on  the  roth  of  May^  and  fo  die  payment  pleaded 
was  upon  the  day  in  the  condition.    Bat  in  the  firft  place 

the~plaintiff  reply  that  it  was  not  J>aid  on  that  day,  on  ^shfch  iflue  is  taken 
'  and  found  for  the  plaintiff,  the  plaintiff  cannot  hate  jutyflBtt,  becanfe  pay- 
ment might  h«Ve  been  made  before  that  day.    Try**  ▼.  Carter,  M.  %  Geo.  %. 
»  Str.  994(1)3   UidButl.  N.  P.   16a.    In  Fletcher  v.  Kenntngto*,    %  Burr. 

S44,  and  1  BL  Rep.  210,  and  alfo  in  an  anonymous  cafe  in  a  frilj.  173,  it  was 
olden  that  die  plaintiff  cannot  demur  to  tuch  a  plea  \  for  by  demurring, 
he  admits  the  truth  of  it,  namely,  payment  before  the  day,  which  is  exprefl- 
Iy  a  pagment  according  to  the  condition ;  and  that  if  he  difpute  the  reality 
oi  any  payment  at  all  he  ihould  reply  that  the  money  was  not  paid  on  tktt 
Jay  or  at  any  time  Before  &c;  or  he  may  reply  that  the  defendant  did  not  pay 
according  to  the  form  andeffed  of  the  laid  condition*  Bull.  N.  J*.  174) 
and  2 14.  Raynend  1 370. 

!b)  VioV  Oott  v.  dtki*/**,  Nil.  18  (7.  a.  fup.  521. 
c)  A  writ  of  error  was  afterwards  brought  in  the  court  of  King's  Bench* 
where  the  only  objection  taken  by  die  plaintiff  in  error  waa  the  want  of  an 
.  original  3  (vid.  1  mij*  \%t ;)  thereby  tacitly  acknowledged  the  propriety1  of  (bis 
_  judgment  in  otter  points. 


(1)  Though  not  dated  in  either  of  the  printed  reports  of  iMs  cafe,  it  earn* 
before  the  Court  of  King's  Bench  on  a  writ  of  error  from  the  Common  Pleas, 
the  judgment  of  which  lalt  Court  in  favor  of- the  plaintiff  was  reverfed  and  a 
repleader  awarded.  MS.  Cell.  Willet  Ch.J. 

thif 
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this  was  fidfe  in  (aft,  for  reckoning  but  twenty-eight  days  toi 
month  the  fix  months  expired  on  the  8tb  of  My,  and 
fo  the  payment  pleaded  was  after  the  day.  Befides  * 
thought  (but  came  to  no  opinion  upon  this)  that  the  months 
were  to  be  calendar  months*  We  had  therefore  no  regard* 
all  to  this  argument/* 


M.t9Gcas.  Mills  agafnft  Huqhes  and  Another 

Tharflay, 
Nov.  14th. 

a  — -c~*  a  T"^  camc  before  the  Court  upon  a  cafe  made  before  W 
wh?bu^  X  Baron  Reynolds  at  the  laft  Lent  affixes  held  for* 
and  felk  cat*  cotjnty  of  Ghuctfler* 

tic  is  airfr*- 

lHotb^ °T  Tnc  nfe  was  thus  1  the  plaintiff  claimed  under  an  exec* 
bankrupt,  tion  by  fieri  facias  againft  the  goods  of  Richard  Lifik 
BoU  «  The  defendants  juftihed  under  a  comtniffion  of  bankrupt 
39*  s.  c  awardcd  ^0(1  thc  faid  Lifullyy  as  affignees  under  the  frt 
commiffion.  There  was  no  doubt  whether  Liffully  abfeond- 
ed,  but  the  only  queft ion  was  whether  he  were  fuch  a  tnfc 
as  could  be  a  bankrupt.  The  eyidence  was  that  for  abort 
five  years  before  the  i  (filing  of  the  faid  commiffion  be  W 
ufedand  emf&ed  a  trade  in  buying  and  felling  cows  »i 
calves.  Thatj.  during  the  tame  time  he  was  poffeffed  of 1 
farm  of  the  yearly  value  of  35  A,  on  which  he  confab 
kept  a  (lock  of  milking  cattle  eauaj  to  a  farm  of  that  ra- 
lue.  Befides  which  he  trafficked  during  the  tan] time* 
fuch  cows  and  calves  as  aforefaid,  which  were  bought  0 
be  fold  again  in  a  courfe  of  merchandise  and  not  tor  tit 
ufe  of  his  farm,  nor  were  they  eyef  brought  thither,  fe 
fometimes  fold  in  the  fame  markets  wherein  they  were  boufk 
orotherwife  as  foon  as  the  faid  Liffully  could  find  chap 
men  to  buy  the  fame.  It  appeared  like  wife  that  the  tf 
Liffully  was  no*  poffeffed  of  any  other  land  fave  as  afo* 
•  faid,  but  if  he  were  obliged  for  want  of  immediate  purd* 
ers  to  keep  fuch  cattle  for  a  few  days,  he  then  agifted  tb* 
in  the  grounds  of  other  perfohs  until  he  could  convenient 
fell  the'iame. 

Verdifl  for  the  plaintiff,  fubjed^  to  the  opinion  of  the  Courtcj 
Common  Pleas  on  the  following  qucftion,  whether  the  &J 
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Liffultj  by  dealing  in  buying  and  feHiag  cattle  as  aforefaid    1745. 
was  a  perfon  capable  of  being  a  bankrupt  within  any  of  die  , 
ftatutes  relating  to  bankrupts. 

In  order  to  prevent  delay  we  permitted  the  cafe  to  be 
fpoken  to  twice  this  term,  firft  by  Serjt  Skinner  for  the  plain* 
tiff,  and  Serjt.  Prime  for  the  defendants,  and  then  by  Serjt. 
Wille$  for  the  plaintiff  and  Serjt.  Wynne  for  the  defendants. 

The  only  queftion  was  whether  Liffully*  as  dcfcribed  in 
the  cafe,  were  a  drover  or  not;  becaufe  if  he  were,  he  was 
cxprefsly  excepted,  and  could  not  be  a  bankrupt  bv  the  5 
Geo*  2.  c.  30./  40.  the  words  of  which  are  exadly  the  fame 
to  this  purpofe  as  the  5  Geo.  1.  c.  24. yl  28,  which  is  expired: 
but  the  ftat.  5  Gee.  was  continued  (a)  by  the  9  Geo.  2.  till 
1^43,  and  again  by  the  ftar.  16  Get.  2.  until  MUhatlmas  1750. 
The  words  of  the  ftatute  on  which  this  queftion  arifes  are, 
"  Provided  always  and  it  is  hereby  further  declared  and  enact- 
ed, that  no  farmer,  grazier,  or  drover  of  cattle*  or  any  per- 
fon who  is  or  (hall  be  receiver-general  of  the  taxes  granted  by 
ad  of  parliament,  (ball  be  entitled  as  fudi  to  any  of  the 
benefits  given  by  this  ad,  or  be  deemed  a  bankrupt  within  the 
fame,  or  within  any  of  the  ftatutes  now  in  force  concerning 
bankrupts." 

My  Brother  Abney  and  I  firft  doubted  whether  LiffuUy% 
as  described  in  the  cafe,  was  a  drover  within  the  meaning  of 
the  ad,  Confidering  a  drover  to  be  one  Who  drove  cattle  fur 
other  perfons,  or  at  moft  only  a  fador  who  bought  or  fold 
them  for  other  perfons  and  not  for  himfelf  j  and  that  therefore 
it  was  put  in  this  claufe  in  the  ftatute  by  wav  of  exception 
out  of  the  foregoing  claufe,  it  being  there  declared  that  a 
fador  might  be  a  bankrupt. 

But  my  Brother  Burnett  upon  the  firft  argument  was  of  a 
different  opinion,  and  thought  that  the  word  u  drover" 
ought  to  be  taken  in  a  more  extenfive  fenfe,  and  that  it  not 
pnly  fignified  a  drover  or  fador  of  cattle,  but  likewife  one 
who  bought  cattle  for  himfelf  at  one  market  or  fair  and  fold 
them  at  another. 

(«)  Mad*  peip*ual  by  ft«tt7C«. ».«.!«. 

Airi 
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1745.        And  upon  the  fecond  argument  /  and  my  Brother  Abnej 
s^p,^  came  into  my  Brother  Burnett'*  opinion  for  the  following 

Mm.*    reaf6ns: 

*gs*nft         1  ft,  Becaufe  a  drover  is  joined  in  thectaufe  in  the  ftatute 
HvaiiAt.  w2gh  a  farmir  and  grazier^  which  implies  that  the  ftatute 
meant  a  perfon  of  the  feme  fort* 

2dly,  in  Jacob's  Law  Dictionary,  third  edition,  drovers  arc 
faid  to  be  thofe  who  buy  cattle- in  one  place  to  fell  in  another; 
and  drover  fccms  to  be  derived  from  the  word  tt  drove/'  and 
not  from  the  word  "  drive." 

3dly,  It  is  plainly  made  ufe  of  in  this  fenfe  in  die  ftatute  5 
&6Ed.b.  c-  14.  and  5  Eliz.  c.  12.  The  firft  is  entitled 
an  ad  againft  regraters,  foreftallers,  and  engroflers  5  and  in 
fe&.  16.  are  thefe  words,  tt  provided  alfo,  and  be-  it  enadd 
by  the  authority  aforefaid,  that  it  (hall  and  may  be  lawful  for 
every  perfon  and  perfons  known  for  a  common  drover  or 
drovers  being  licenfed  (as  therein  is  mentioned)  to  buy  cattle 
in  fuch  (hires  or  counties  where  drovers  have  been  ufed  to 
buy  cattle,  and  to  fell  the  fame  at  reafonable  prices  in  com- 
mon fairs  and  markets  diftant  from  the  place  where  he  or  they 
(hall  buy  the  fame  forty  miles  at  lead."  The  latter  ftatute  is 
intitled  #1  An  ad  touching  badgers  of  corn  and  drovers  of 
<9ttle;"  and  in  fe<St  2,  3,  4,  5,  and  6>  it  recites  the  claufe 
in  the  5  &  6  Ed*  6.  concerning  drovers,  and  gives  further 
directions -concerning  licenfing  and  regulating  drovers  of 
cattle;  and  there  the  word  "drovers"  is  plainly  underftood 
in  the  fenfe  now  contended  for  by  the  plaintiff. 

4thly,  There  are  feveral  cafes,  and  one  dire&ly  in  point, 
which  warrant  this  conftru&ion.  There  are  feveral  before 
the  ftatute  5  Geo.  1. :  but  I  will  only  meotion  one,  the  cafe 
of  Coliis  v.  Mali*,  reported  in  Cro.  Car.  282L,  and  Sir  W. 
Jones  304,  but  belt  in  the  latter.  It  was  an  aftion  for  words, 
wherein  the  plaintiff  declared  that  per  magnum  tetnpus  ufus 
-  fuit  the  trade  or  bufinefs  of  a  drover*  and  that  the  defendant 
faid  *'  thou  art  a  bankrupt ;"  verdid  for  the  plaintiff,  and 
moved  in  arreft  of  judgment  lift,  That  it  was  not  hid  that 
,  the  plaintiff  ufed  the  trade  at  the  time  of  fpeaking  the  words. 
2dly,  That  a  drover  is  not  within  the  ftatutes  then  in  force 
concerning  bankrupts.    But  the  Court,  as  to  the  fecond  ob- 

{'edian,  held  that  he  was  (a)y  fo  plainly  confidered  him  as  a 
>uycr  and  feller  of  cattle.    Creke  indeed  ftates  the  declaration 

(*)  At  that  time  driven  were  not  excepted  out  of  the  bankrupt  laws. 

different!;, 
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differently,  that  the  plaintiff  declared  that  he  had  ufed  the     ^4 5. 
trade  of  buying  aiid  felling  cattle,  and  divers  times  bought  s^^-w 
upon  credit:    but  he  is  certainly  miftaken ;   for  if   fo  the    milh 
queftion  never  could  have  ariftn  whether  the  plaintiff  were     a^mfi 
within  the  ftatutes  of  bankrupts :  but  it  (hews  that  Croke  Hwomm. 
thought  that  drover  ex  vi  termini  meant  a  buyer  and  feller 
of  cattle.     The  cafe  in  point  was  an  anonymous  cafe  deter* 
mined  in  this  court  ML  10  Geo.  1.  on  the  flat.  5  Geo.  1.  r. 
24./  28.   which  was  thus.     An  iffue  was  directed  out  of" 
Chancery  to  try  whether  A.  were  a*  bankrupt  within   the 
meaning  of  that  ftatute.     The  queftion  at  the  trial  was  whe- 
ther A.  were  a  drover.    The  witnefles  at  the  trial  proved 
that  three  defcriptions  of  perfens  are  concerned  in  this  fort 
of  bufinefs.     ift,  The  perfon  who  buys  the  beads  in  the 
country,  and  for  whofe  account  they  are  afterwards   (old ; 
and  him  they  called  the  jobber  or  dealer;  and  it  appeared  that 
A.  was  of  this  description.     2dly,  The  perfon  who  adually 
drives  the  beafts  to  market,  and  who  is  ufually  a  fervant  of 
the  jobber 5  and  him  (a)  they  called  the  drover.     3dly,  The 
perfon  who  fells  the  beafts  at  Smithfeld  for  the  jobber ;  and 
him  the  witnefles  called  Acfaiefman.     But  the  jury  (b)  were 
of  opinion  that  the  firft  perfon  above  mentioned,  called  the 
jobber  or  dealer^  was  the  drover  intended  by  the  ad.     Serjr. 
Selby  moved  for  a  new  trial,  becaufe  the  verdid  was  contrary 
to  evidence ;  but  the  Court  denied  the   motion, .  for  none 
could  be  a  bankrupt  but  one  who  fought  his  living  by  buying 
and  felling,  and  that  before  the  late  ftatutes  where  drovers 
are  excepted  it  was  holden  that  drovers  might  be  bankrupts; 
and  for  this  purpofe  was  cited  the  before-mentioned  cafe  of' 
Collis  v.  Malin.     And  they  faid  that  a  drover  was  not  the 
driver^  but  one  who  bought  and  fold,  as  appeared  from  the 
ftatutes  before- mentioned,  5  &  6  Ed.  6,   and  5  Eliz.  c.  12. 
That,  it  being  found  convenient  that  fuch  drovers  (hould  be 
bankrupts,  to  prevent  this   inconvenience  the  exception  was 
iriferted  in  the  ftatute  5  Geo.  1.,  which  muft  mean  the  fame 

(a)  It  would  be  a  ftrange  cotftru&on  of  the  a&  to  fay  that  this  fecond  de- 
scription of  ueWbns  was  that  which  th*  Legiflaturc  meant  to  except.  A  per- 
fon excepted  out  of  a  ftatute  muft  be  fume  perfon  who,  without  fuch  excep- 
tion, would  be  included  in  it:  but  a  mere  driver  of  the  cattle  of  other  per- 
font,  who  neither  buys  or  fells  them,  is  notwitliin  any  of  the  bankrupt  law  s ; 
the  Legiflaturc  therefore,  when  they  excepted  drruers9  muft  have  had  in  their 
contemplation  fome thing;  more  than  driven. 

(*)  Under  the  direction  of  the  learned  Judge  who  tried  the  caufe  (it  is  pre- 
fumed)  it  being  a  queftion  of  law. 

perfon 
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'745-    Pc.r^on  tythe  word  "drover"  as  was  before  bolden  to  bt 
within  the  ftatutes  relating  to  bankrupts. 


Wynnt  Serjta  cited  two  or  three  dictionaries  to  (hew  that 
Hvchbi.  tnc  worj  «  drover"   on|v  fignified  a  driver  of  cattle:   but 
they  being  of  very  tittle  authority*  we  did  not  at  ail  regard 
them;  but 

Ordered  that  the  verdid  Jhould  ftand*  and  that  judgment 
fhould  be  for  the  plaintiff* 

N*  The  words  of  the  ftatute  are  that  no  farmer*  grazier, 
'or  drover,  as  fucb%  can  be  a  bankrupt  \  and  therefore  mj 
Brother  Jbney  very  rightly  obferved  thateach  of  thefe  might 
be  a  bankrupt  if  he  dealt  in  buying  and  felling  any  other 
commodities;  and  that  it  had  been  frequently  determined  lb 
in  the  King's  Bench,  particularly  in  the  cafe  of  Aiay  and 
Arcbir  (a)  M.  8  Gn.  1.  that  a  farmer  might  be  a  bankrupt  . 
if  he  bought  a  great  quantity  (b)  of  hay  and  fold  it  again." 

(a)  S  Mod.  46 ;  and  I  Str.  513. 
r  (6)  Tae  rule  eftabliflied  in  later  cafes  U  that  the  extent  of  the  trading  a 
not  fo  material  as  the  intention  of  the  trader,  namely,  whether  with  a  vie* 
to  profit  he  bay  and  fell  again  to  any  pcrfon  who  applies  to  him  for  the  com- 
modity in  which  be  deals  $  of  which  intention  the  jury  arc  to  judge.  Pstmm 
v.  V**gkant  1  D.  &  E.  57*  j  and  Bartholomew  v.  Sktrwod \  i.  573. 


«• 


m.  i9Gco.Goodtitle    on    the   Dcmifc  of  Joshua    and 
ThurfUay,     Thomas  Cross  againfiWoDuuhh  and  Others. 

Nov.  aift. 

[Hit  16  Geo.  «.    R0LS70.] 

•  TPHIS  ejefhnent  was  brought  to  recover  the  manor  of 
"Aforlife,  Broadlands  and  certain  other  lands  in  Lincoln/hire.  Three 
and  then  ib'demifes  were  laid  in  the  declaration,  one  of  an  undivided 
bis  male      mbiety  bv  Jo/hua  Crofs^  another  of  the  other  undivided  moie> 

tucirli"^  V  by  Tb""**  Cr°fs*  ™d  *«  tfcird  of  thc  whole  by  Jojbum  and 

andfotothe 

male  children  defcendrog  from  them  \  on  their  deceSfe  or  failure  then  to  B.  and  the  heirs 

male  of  his  body  for  the  Dune  term  of  life  and  upon  the  fame  terms  as  the  devifor  intended 

for  A.  and  hh  male  children  $  and  in  cafe  of  B.  and  his,  male  children  failing,  then  to  C 

and  his  male  ch.ldren  for  the  lame  term  of  his  and  their  life  and  upon  the  fame  terms  :*' 

—Held  that  A.  took  an  eftate  for  life  only  \  and  that  on  his  death  without  male  iflbc  B. 
took  an  eftate  for  life  only. 


Tbcmai 
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Thomas;  and  on  the  trial  a  fpecial  vcrdift  was  found,  con-    1745* 
taining  thefe  fads.  wy«^ 

QtODTl- 

Q*  the  4th  of  ^r/7  1674,   Jojbua  Crofs,  LL.  D.  being     *«■ 
feifed  in  fee  of  the  premifes  in  queftion,   by  will  devifed^;^0" 
than  as  follows;  u  My  will  is  that  myeldeft  fon  Jo/hua, wSavl* . 
when  he  is  complete  24  years  old*  (hall  have  my  manor,  &c.  1 
and  my  will  is  that  my  faid  fon  (hall  have  and  enjoy  the  (aid 
manor,  &e.  only  for  his  life,  and  then  the  ptemifes  (hall  de- 
fcend  and  come  to  his  male  children  (if  he  have  any)  for  their  . 
natural  lives  only,  and  to  the  male  children  defending  from 
them  1  and  upon  their  deceafe  or  failure,  then  my  will  is  that 
the  premifed  eftate  in  manor,  &c.  (hall  defcend  and  fall  to 
my  fen  Latimer  Crofs  and  the  heirs  male  of  bis  body  for  the 
fame  term  of  life  and  upon  the  fame  terms  as  I  intended  the 
fame  for  my  fon  Jojbua  and  his  male  children;  and  in  cafe  of 
his  (Latimer's)  and  his  male  children  their  failure,  then  the 
faid  manor,  &c  (hall  defcend  to  my  fen  Thomas  Crofs  and  bis 
male  children  for  the  fame  term  of  his  and  their  life  and  upon 
the  fame  terms :  but  if  my  faid  Tons  have  daughters  only,  and 
the  faid  premifed  eftates  defcend  thereupon  to  Latimer  or 
Thomas,  then  my  will  is  that  the  faid  manor,  ice.  (hall  de- 
fcend to  and  be  equally  divided  between   the  daughters  of 
Latimer  and  Thomas  as  to  one  moiety,  and  the  daughter  or 
daughters  of  Jo/hua  as  to  the  other  moiety :  but  if  they  or 
any  of  them  have  no  iffue  male  or  female  then  what  wai 
intended  for  or  defcended  to  the  daughter  or  daughters  of  all 
or  any  of  them  (hall  defcend  not  to  their  couUns  but  my 
daughter  Rachael  and  her  lawful  children :  but  upon  the  failure 
of  my  faid  four  children  and  their  lawful  iffue,  then  my  will 
is  that  my  nephew  J*  Garlanland  and  his  children  (hall  have 
to  him  and  them  and  the  lawful  heirs  of  their  bodies  for  ever 
my  manor,  &c. — And  my  will  further  is  that  in  cafe  what 
cftate  was  intended  to  my  fon  Jo/hua  fall  to  Latimer,  then 
what  was  intended  for  Latimer  (hall  come  to  Thomas  and 
upon  Thomas  and  his  children;  and  my  will  alfo  is  that  my 
cftate  in  the  manor,  &c.  (hall  not  be  enjoyed  by  any  of  my 
faid  fons  until  they  (hall  accomplifti  the  age  of  25  years, 
unlefs  my  wife  and  truftees  think  fit  they  (hould  fooner 
enter,  &c.  &c. 

The  devifor  died  on  the  ift  of  October  1676,    leaving 

three  (ons,  Jo/hua,  Latimer,  and  Thomas.    Soon  after  the 

.father's  death  Jo/hua  entered  \  in  Hilary  icvm  1605,  he  fuf* 

Q.q        ^  ft*ei 
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1745.  feted  a  recovery,  the  ufcs  of  which  Wert  declared-  to  him- 
O-j^*"  fdf  'n  f**;  and  on  the  4th  of  May  1709  he  died,  never  hav- 
G*odti-'  ing  had  a  fon,  leaving  three  daughters,  Rachael  the  wife  of 

•*"      J.  Sanby^  clerk,  Jnntht  wife  tf  James  Mktkbdm,  and  2?£- 

#^MvtL.  bands  of  ttte  two  eldeft  and  Latimer  Oofs  the  fecond  fan 
of  thedevifor  Dr.  Grofs  respectively  entered,  the  former 
claiming  as  Heirs  of  Jojhua  Grofs  the  eldeft  fon  of  the  de- 
rifor,  the  latter  under  the  will  of  1674 ;  and  afterwards  in 
M  9  Geo.  I.  they  all  joined  in  levying  a  fine  rfhd  fuffering 
a  recovery,  and  declared  the  ufei  to  J.  Mdrkbam  in  fee, 
under  whom  the  defendants  claim.  Latimer  Croft  after- 
wards  on  the  10th  of  Auguft  1739  died,  never  having  hid 
iny  children.  Thomas  Crofsy  the  third  fon  of  the  dev.for 
Dr.  Crrfsy  died  on  the  10th  of  January  1708,  in  the  lifetime 
df  his  brother  Joffiua  and  after  the  recovery  fuffered  by  him, 
leaving  two.  fons  Jofliua  and  Thomas  Crofsy  the  Ieflbrs  of  the 
plaintiff,  who  within  five  years  after  the  death*  of  Latimer, 
-  C  on  the  8th  of  December  1742,  made  an  equal  entry  on  to: 
premifes  in  queftion. 

The  cafe  was  twice  argued,  the  firft  time  by  Baotle  Serjr. 
for  the  plaintiff  on  the  31ft  of  January  1744,  5,  ami  br 
BeMeld  Scrjt.  for  the  defendants  on  the  27th  of  JuTte  1745, 
and  the  fecond  time  by  Dfaper  Serjt.  for  the  former  and 
Willes  King's  Serjt.  for  the  latter  on  the  21ft  df  Navemhr 

'  *7£5  y.  an4  me  two  principal  queftions  were,  ift,  what  eibt* 
jojhua  Grofs)  the  fon  of  the  devifdr,  took,  whether  for  lifc 

.  or  in  tail 3  idly,  what  eftate  Latimer  CW/x  took,  whether  for 
4tfe  of  in  tail ;  and  the  Court  took  time  to  cohfider  of  thef: 
queftions.  Another  queftion  was  alfo  raffed  at  1  he  bar* , name- 
ly, whether  i>r  not  jhe  recovery  fuffered  by  Jpfhua  (pit  *hc 
luppofition  that  he4  wa*  tenant  in  fetf)  were  well  fuffered,  it 
not  being  dated  in  the  Special  ve>di&\that  he  was  of  the  i^e 
of  24  when  the  rec'dVeVj  was  fiiffered,  tut  that  was  difpofci 

/of  in  the^courfe  of  the' argument  , 

The  opinidrt  of  tne  Court  was  afterwards  delivered  by 

< 

Willis^  Lord  Chief  Juftice  (after  (taring  the  cafe).  «  Tte 
laft  queftion  was  difpqfed  of  in  the  courfe  of  the  argti< 
meht  '  .  .  * 

*:;•'■  ^  '  & 
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-As  td'ttic  other  two  points,  J  (hall  be  very  fliort-  in  fciv-    "1745. 
ing  our  opinion,  both  becaufe  I  think  they  are  very  plain  v-*^r*w 
points*  and  becaufe  all  the  dodrine  /elating  to  this  matter  -g^odti- 
Avas -fully  explained  and  all  the  cafes  thoroughly  confidered  by     *ti*  t 
■  the  Court  in  a  late  cafe  of  Ginger  v.  White>  in  Trinity  term  de^£*' 
1742  (a).  WdMWLi. 

Firih  ^e  are  of  opinion  that  Jo/hua  Crofs,  the  fon  of 
the  devifor,  took  only  an  cftate  for  life  i  for  which  I  (hall 
cice  only  three  or  four  cafes,  none  of  which  are  fo  ftrong  to 
warrant  this  conftrudion  as  the  prefent.  Archer's  cafe,  *i 
Co.  66  j  a  devife  to  Robert  'Archer  for  life  and  to  his  nextjieir 
rhale;  and  "the  heirs  male  of  the  body  oT  foch  heir  male; 
•  and  it  was  holden  to  be  only  an  eftate  for  life.  The  cafe 
-of  Glerkv.  Day,  Gfo.  Eli*.  313.  was-  exacHy  the  fame. 
Then  in  Wild's  cafe,  6  Co.  17.  where  it  was  heW  that  if 
there  be  a  devife  to  A.  and  his  children}  and  there  be  no 
children,  it  isart^eftate-tail  of  neceffity,  becaufe  it*  is  a  de- 
vife to  the  Children  by -words  deprefenti:  but  a  devife  to  it 
iand  After  his  deceafe  to  his  children,  it  is  only  an  eftnte  for 
'life.  Again  in  Lcdhtgton  v.  Kime,  &alk.  224,  there  was  a 
•devife  to  A.  for  life  without  impeachment  of  vvafte,  and  m 
-cafe  behave  any  iffue  male  then  to  tfuch  iffue 'male,  and?  jfrrs 
heirs  for  ever;  and  it  wasTheld  that  ijjhe  mutt  be  taken  as 
nmen  fmgularey  becaufe  of  the  devife  to  the,  heirs  of  fuch 
iflue.  So  in  RoL  Abr.  (£),  a  devife  to  his  eWeft  fon  for  life 
et  non  aliter,  and  after  his  deceafe  to  the  fons  of  his  body ; 
it  was  holden  to  be  only  art  eftate  for  life,  by  realoh  of  the 
words  wonalker.  And  laftly  in  the  cafe  of  Gingery,.  White 
(  which  his  lordfhip  here  read  from  his  own  note,  'si/up.  34*8). 
The  cafe  of  Langley  v.  Baldwin,  1  Eq.  Caf.  Abr.  185.  is  like 
no  other  cafe,  and  therefore  k  is  no  authority  (c ).  With 
regard  to  the  objedions  as  to  the  abfurdkies  that  will  follow  ; 
it  is  not  to  be  luppofed  that  the  devifor  know  them  :  but  it  is 
plain  that  he  had  it  in  his  contemplation  whether  they  fhould 
have^eftates  for  life  or  in  tail. 

As  to  the  fecond  point,  what  eftate  Latimer  Crofs  took ; 
the  reafon  of  the  thing  points  out  that  he  fhould  only  have 

(a)  Ginger d.  Witty.  fFk\te9  ftp.  348. 

(t>)  1  Rot.  Mr.  837.  pi.  13.  This  cafe  is  not'  fo  Aated  in  Rol.  Ahr. ;  but 
Lord  Halt  thus  cited  it  in  1  Fentr.  231,  and  (aid  that  RolU*s  account  of  it  waft 
inaccurate. 

(c)  See  the  obfervations  on  this  cafe  in  Giagtr  v.  Whitt%fo.  358. 

Q^q  %  an 
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1745.    an  eftate  for  life.    Befides  the  old  roles  in  C#.  Lit,  (a)  mi 

,  w-r^  i  RoL  838  and  839,  that  where  a  man  give*  aa  eftate  to  ok 

Coo»ti«  and  his  heirs  or  the  heirs  of  his  body,  and  another  eftate  to 

Tl>ft     another  in  formi  pnedtdi,  or  remainder  to  another  in  forms 

^£j"  prasdiai,  he  (hall  have  the  (ame  eftate.    The  cafe  of  Lew  i. 

WotTuli.  Davies,  M  3  <?*#.  2.  A  £.  in  2  LerdRajm.  1561.  f*),  is  alio 

in  point :  that  was  a  devife  to  Benjamin  Jew*  and  his  hein 

lawfully  begotten,  that  is  to  (ay,   his  fcrft,   fecond,  chirdy 

and  every  fon  and  fons  fucceffively  lawfully  to  be  begotten 

and  the  heirs  of  their  bodies,  &c  j  and  it  was  holden  an  cite 

for  life. 

The  attempt  to  explain  the  firft  claufe  in  this  will  by  die 
fccond,  and  to  confider  it  as  turning  the  firft  eftate  into  an 
eftate-tail,  was  a  very  ingenious  attempt,  and  the  bed  argu- 
ment that  could  be  ufed :  but  it  is  plainly  without  any  founda- 
tion i  for  the  words  of  the  fetond  claufe  are  "  to  Latimer  aid 
die  heim  male  of  his  body,  for  the  (ame  term  of  life  a*J»f* 
the  farm  terms  as  I  intended  the  fame  for  Jo/hma  and  bis  nek 
children"  but  thofe  terms  were  tt  to  Jtjhua  for  life  and  to 
his  mate  children  fir  their  natural  lives  mify9  amdfe  t»  the  mi 
children  defending  from  them."  If  the  devifor  had  known  the 
fenfeof  the  words  tt  heirs  male/9  and  had  intended  an  eflate- 
tail  by  it,  he  certainly  would  have  inferted  them  in  the  firft 
claufe.  Befides,  the  words  in  the  other  devife,  to  Tbmvh 
plainly  exclude  any  fuch  fuppofition. 

We  are  therefore  of  opinion  that  the  judgment  may  be  en- 
tered up  generally .  for  the  plaintiff  on  all  the  demifes  in  tk 
declaration." 

(*)  c*. ut. so.  1.  ft)  tStr.iH,  rowt.%1%,  s.c 
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*745>6- 
Wm,  Myddelton  agaififiSir  Watkin  Wit-    S^W 
UjiMS  Wynn,  Bart. ;  ia  Error.  *  's0** 

Taclttay, 
[Hfl.  l6  6eo.ft.    RoL863.]      .  Feb.  nth. 

Exchequer- 


HTHIS  wasanadion  on  the  cafe,  brought  on  the  ftat.  7  and 
A    8  W.  3.  r.  7.  in  the  Court  of  King's  Bench  againft  the^^c, 
defendant  below  (the  plaintiff  in  error)  (heriff  of  the  county  7.  gi^ngan 
of  Denbigh  for  a  falfe  return  of  a  member  of  parliament  for  «^km  for  a 
that  county.     The  declaration,  after  fetting  forth  the  ^ingofJ^SSert 
of  the  writ  and  the  delivery  of  it  to  the  defendant  below,  <*  pariu- 
ftated  that  at  the  eledion  the  plaintiff  below  (Sir  W.  /f.mentita 
Wynn)  and  John  Myddelton  were  candidates,   and  that  Aejjpjjjjj^ 
former  was  duly  elected,  yet  that  ttye  defendant  wilfully  mz-verintoan 
licioufly  and  injurjoufly  intending  to  injure  and  oppre/s  the  .may  be  de 
defendant  and  to  hinder  him  from  his  place  in  parliament  didc<?P"*  c0" 
not  declare  him  to  be  ele&ed  but  voluntarily  maliciftlfly  and  UH!ifa£cia. 
injurioufly  negle&ed  and  refufed  fotodo,  and  after  the  faid  ration  on  a 
ele&ion  wilfully,  falfely  malicioufly  and^njurioufly  contraiy^"tecon- 
to  the  duty  of  his  office  and  contrary  to  the  form  of  the  fta-  ^fa^^ 
tute,  &c  returned  J.  Myddelton*  whereas  in  truth  J.  Mfd-  ftatutl,  the 
ielton  was  not  ele&ed  but  the  plaintiff  below  was  duly  elect-  i1"**"*1* 
ed  ;  and  whereas  J.  MyddtUtn  ought  pot,  but  the  plaintiff llfjh^dg- 
t>elow  ought,  to  have  been  returned      The  plaintiff  then  ment  in  an 
iverred  that  after  the  faid  return  fevera)  petitions  of  feyeraj  ij^^f011 
Freeholders  of  the  county,  and  alfo  a  petition  of  the  plaintiff  JjJJ^ b? 
fSir  W*  W.  Wynn),  were  prefented  to  the  Houfe  of  Com*-  the  party 
nons,  feverally  complaining  of  an  undue  eledion  and  rer  grieved  may 
rum;  that  the  Houfe,  having  proceeded  thereupon*  refojyed  Jj^yJJ 
:hat  Sir  W.  Wf  Wynn  ought  to  have  been  returned,  and  or-  even  if  fuch 
It: red  the  clerk  of  the  crown  to  amend  the  return  by  (faking  a  judgment 
>ut  J.  Myddelton'*  name  and  inferring  in  its  ftead  that  of  Sir  J^JJJJfc 
TV.   W.  tVynny  which  amendment  was  accordingly  made » by  the  fo- 
hat  the  Houfe  alfo  ordered  that  the  further  hearing  of  the  tute  of  jeo- 
natter  of  the  fevtral  petitions  fhould  be  difchargedr  and  that  Jjjjj 
fm  Myddelton  ftiould  be  at  liberty  to  petition  the  (aid  Houfe  ^jl* 
ouching  the  eledion  within  fourteen  days  then  next  if  he  maintained 
hould  think  fit,  but  that  J,  Myddelton  did  not  within  that  •■*•**£ 
irne  petition  the  Houfe  touching  the  ele&ion  ;  by  reafon  of  3.C.  7.  aV 
vhich  premifes  Sir  W*  Wf  fVynn  was  prevented  taking  hisa&Uemum 
cat  in  parliament  for  (even  months,  and  was  put  to  great  «J  ""J**1  * 
xpencc,&c,  £nTu^ 

there  oe  no 
eterminadonof  theHoofrof  Comraonion  the  rig!)  t  of  ekdian  aw  thai  place -^VkL  1 
jfiir.  i»c.  s.  9.  7 

r  The 
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• 

I745i  6.      Tnc  defendant  pleaded  the  genera!  iflue ;  and  on  the  trial 

y^r-r^,/  the  jury  gave  a  verdifi  for  the  plaintiff  with  1400I: damage?, 

Mydpxl-  which  together  with  the  cofts  (being  doubled)  amounted  to 

ton      3214/.   The  judgment  was  accordingly  entered  up  for  thai 

*$f*£    lum  ;  and  the  defendant  below  in  mercy7  &c. 

tet.  incr-  *    *  ^,,1 

ror.  A  writ  of  error  was  brought  in  the  Exchequer  Chamber, 

where  (befides  two  particular  errors,  wh'ich  were  afterward? 
cured  by  amendments  in  the  King's  Bench,  vid.  2  Str.  1227) 
live  obie&ions  were  taken  to  the  record  on  behalf  of  the 
*  plaintiff  in  error.  The  cafe  was  argued  three  time*,  the 
firft  time  by  Sir  R.  Floyd  for  the  plaintiff  in  error  and  Sir 
T.  Bottle  for  the  defendant,  the  fecond  time  by  Prime  Ring's 
'  Serjt.  for  the- former  and  the  Solicitor-General  for  the  latter, 
and  again  by  Evans  for  the  plajntiff  and  the  Attorney-Gene- 
ral for  the  defendant ;  but  after  the  firft  argument  the  tw3 
firft  objections  appear  to  have  been  given  up. 

After  Ihe  Court  of  Exchequer- Chamber  had  taken  titneto 
confider  of  the  cafe, 

miles  Lord  Chief  Joftice  G  B.  delivered  his  own  opi- 
nion and  that  of  his  Brethren,  (except  Mr.  J.  Firtefi* 
Aland  who  was  abfent,)  as  follows. 

u  There  are  two  particular  errors  affigned,  befides  the 

feneral  errors,  that  there  was  no  venire  and  no  diftring*; 
ut  they  being  both  returned  on  the  fecond  certiorari,  th* 
two  errors  are  anfwered,  fo  that  the  cafe  now  comes  befotf 
iis  only  upon  the  general  errors  affigned. 

And  five  objections  were  taken  by  the  counfel  for  * 
defendant,  the  plaintiff  in  error ;  one  to  the  procefs  tvr0 
to  the  entering  up  of  the  judgment,  and  two  on  the  oft 
rits. ' 

As  to  the  firft  error.  It  is  that  the  venire  facias  *w 
is  now  returned  is  de  corpore  comitatus  inftead  of  de  vioj 
neto;  for  though  the  £th<2md<5th  Ann.  c.  16./  6  and  7.  W 
.  that  every  venire  facias  for  trial  of  any  iflue  in  any  fu'c.  Jn 
be  awarded  of  the  body  of  the  countv  wheYe  fuch  is  triwW 
yet  there  is  a  provifo  in  this  act  that  it  fhall  not  extend  to  m 
*  *        •   *    \  -  *      • f u~*  ■  .  afliflj 


action  on  any  penal  ftatute ;  that  this  was  an  a&ion,  on  a 
penal  ftatute,  and  therefore  plainly  within  the  provifo.  So 
that  a  queftion  hath  been  whether  this  be  a  penal  ftatute  or 
not  ?  But  I  (hall  give  it  another  anfwer,  that  fuppofing  it  a 

Senal  ftatute,  yet  it  is  cured  by  ftatute  16  and  17  Car.  2.  c. 
•  which  makc6  good  a  judgment  after  verdid,  though  the 
yenue  is  wrong  laid.  But  then  it  is  faid  there  is.  the  fame 
fort  of  provifo  in  the  ftatute  Car.  2.  that  it  (hall,  pot  extend 
to  actions  on  penal  ftatute?,  fo  that  the  objection  ftill  re- 
mains,; t>u$  we  think  this  not  a  penal  ftatute,  but  for  this 
purpofe  to  be  confidefed  as  remedial.  And  we  likewife 
thinly  that  this  is  cured  by  the  5  Ceo.  1.  c.  ij.  which  enacls 
(hat  no  judgment  on  a  verdict  (hall  be  reverfed  or  ftayed  for 
any  defect  either  of  form  or  fubftance;  and  it  is  certain  thajt 
(his  muft  be  a  defefi  either  of  form  or  fubftance,  and  therer 
fore  within  this  acl  (a).  '. 

The  fecond  objection  is  to  tbe  form  of  the  judgment,  and 
(he  next  to  form  and  fubftance.  It  is  objected  that  the 
judgment  doth  not  conclude  contra  formam  fijguti;  we 
haye  considered  this  both  on  the  faxing  of  precedents  and 
of  reafon.  As  to  precedents  they  are  both  ways ;  therefore 
the  adding  of  thofe  words  coufd  not  have  vitiated,  But 
the  queftion  is  whether  it  was  neceffary  to  put  them  in, 
To  be  fure  in  point  of  reafon,  there  is  no  occafiori.  In- 
deed if  the  declaration  had  not  laid  the  offence  to  be  contra 
formam  ftatuti,  the  judgment  muft  be  ill ;  becaufe  it  would 
not  have  been  an  action  on  the  ftatute,  but  at  common  law  j 
therefore  a  judgment  for  double  damages  would  be  wrong, 
The  defendant  nath  pleaded  not  guilty  a?  to  the  whole  charge 
jn  the  declaration;    therefore  he   hath  faid  that  he  is  noj 

ijuilty  of  a  facl  cqntra  formam  ftatuti ;  the  iffue  was  on  this 
a<ft,  and  tbe  jury  have  found  him  guilty  of  making  a  fal(e 
return  contra  formam  ftatuti ;  the  judgment  hath  purfuec1 
the?  yerdifit ;  and  therefore  we  thin*  this  objection  of  nc 
weight. 

f#J  See  »lfo  Merrick  v.  fie  Hundred  tf  Qfifftme,  jfidr.  II?,  1 19  j  anp 
Trtuih  qui  tarn  v.  TPSfyfffrt,  •  *  Str',  1085.  '  And  now  all  floubt  on  this  point  11 
removed  by  theiltt.  14  Geo.  a.  c.  18./.  3..  which,  after,  reciting  the^tnconvel 
nienices  arifing  from  the  provifo  in  the  flat.  4*5  An.  c.  16.  enafts  that  ever] 
venire  facias  in  anyadion  or  information  upon  any  pena}  jfrtute  Jhajl  tx 
yarded  of  $hc  body  of  (he  proper  jfpuaty  where  /uch  type  is  triable. 
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*745i^      The  third  obje£Hon  is  to  the  judgment,  which  conclude* 
v^^p^/  that  the  defendant  is  in  mifericordia  inftead   of  capiatur;  i\A 
Mtodel-  this  is  an  objection  to  the  fubftance  as  well  as  to  the  fcrrc. 
ton      The anfwer  given  to  it  was  that  the  entry  was  right:  but 
W?s7! Bt.  ? ven.  fappofingit  wrong,  yet  it  is  cured    by  the   ftatute  of 
in  Ei tor.  jeofails,     We  are  not  all  of  us  certain  that  this  judgment  is 
right,  but  the  greater  part  of  us  think  it    is.     This  is  an 
adtion  on  the  cafe,  which  is  to  recover  damages  to  the  party 
grieved,  and  there  the  proper  judgment  is  in  mifericord ::; 
and  the  cafes  in  which  it  fhould  be  by  capiatur  is  where  there 
s  is  a  fine  to  the  King,  as  in  trefpafs,  &c. ;  I  mean  that  at 
common  law  there  fhculd  be  a  capiatur,     But  we  are  all  of 
opinion  that  fuppofjng  the  judgment  bad,  yet  it  is  cured  by 
the  ftatute  of  jeofails,     Vet  notwithstanding   I   fball  men- 
tion fome  cafes  to  {hew  where  a  capiatur  is   neceflary,  and 
where  not,  and  on  which  we  found  our    opinion  that  this 
entry  of  the  judgment  is  good.     The  firft  is  in  1  RoL  4&r. 
222.  pi.  11.  where  it  is  faid  that  fn  2&?ons  of  trefpafs  up^n 
the  cafe  the  entry  of  the  judgment  (hall  be  in  mifcricordii 
and  not  fjuod  capiatur,   *  The  next  is  an  action  on  the  flat. 
of  Edw.  6.  for  not  fctting  out  tythes ;  ib.  page  223.  pi  17* 
80  in  debt  on  1  and  2  Ph.  and  Mar.  for  taking  lod.  for  a 
diftrefs  inftead  of  4^,  by  which  he  became  liable  to  a  penal- 
ty of  5/.;  the  Court  held  that  the  judgment  ought  to  be  in 
mifericordia.     North  v.  Wingatty  Cro.  G?r.  559, 560.    So  in 
Plwud.  118,  130,  where  the  adhon  was  on  the  ftar.  23  #? 
6.  the  judgment  was  in  mifericordia.     The  cafe  of  Water- 
boufe  v.  Bawds,    Cro.  Jac.   134.  alfo  (hews  that  where  the 
adion  is  brought  tarn  pro  rege  quam  pro  feipfo  the  King  is 
to  have  a  fine,  but  not  where  the  adion  is  brought  only  for 
the  party ;  and  where  there  is  no  fine  to  the  King,  the  judgr 
merit  fhould  not  be  quod  capiatur.     As  to  the  flat.  5  and  0 
W.  and  M.c.  12.  which  takes  away  the   capiatur  'fine  in 
adions  vi  et  armis ;  that  does  not  apply  to  fnc  prcfent  cafe 
any  otherwHc  than  as  it  explains  the  rule  laijd  dpwn  bere\ 
for  that  takes  it  away  in  all  adions  vi  et  armis,  which  are  we 
only  a&ions  in  which  it  was  ufed,  and  it  fhews  tnei  fenfc  of 
the  Legiflature  that  they  thought  in  trefpafs  on  the  ca(e  mife- 
ricordia was  the  proper  entry  (a). 

(*)  See  alfo  PwlRn  v>  Stokes,  %  H.  31.  **.  311}  Hurnhhr.  B^iJ* 
error.    6  D.&  E.  155  $  and  JttAi»fw  y.  Msfa  qui  tarn  i  >»  frror *  *** 

But 
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But  another  anfwer  may  be  given  to  this  objedion,  that 
fuppofing  this  judgment  wrong,  yet  it  is  aided  by  the  ftat.  16 
and  17  Car.  2,  c.  8;  only  indeed  there  is  an  exception  of 
actions  on  penal  ftatutes ;  therefore  if  this  be  confidered  as 
an  a&ion  on  a  penal  ftatute,  this  objection  is  not  aided.  But 
we  are  all  of  opinion  that  this  ftatute,  which  gives  damages  1 
to  the  party  grieved,  though  they  are  double  damages,  is  a 
remedial  ad,  becaufe  the  damages  are  to  be  confidered  only 
as  a  (atisfa&ion  to  the  party.  And  this  feemed  to  be  the  opi- 
nion of  the  Court  of  King's  Bench  in  the  cafe  of  Philips  v. 
Smithy  Com*  Rep.  284,  5,  in  an  action  againjt  a  perfon  for  re* 
fufing  to  deliver  a  poll,  in  which  cafe  a  penalty  of  500Z,  is 
given.  We  think  this  is  likewife  cured  by  another  ftatute, 
or  atleaft  this  ftatute  ferves  to  explain  the  fenfe  of  the  Le- 
giflatureon  the  ftat  16  and  17  Can  3.  This  is  the  4  Get. 
2.  c.  26.  for  turning  the  law  proceedings  into  Englijh ;  for  m 
/.  4-  it  is  enact ed  that  every  ftatute  for  amending  jeofail?  (hall 
extend  to  all  forms  and  all  proceedings  in  courts  of  iuftice, 
txapt  in  criminal  cafes>  when  the  forms  and  proceedings  are 
in  Englijh  jr  and  it  concludes  thus  M  And  this  claufe  (hall  be 
taken  and  conftrucd  in  the  moft  ample  and  beneficial  manner 
for  the  eafe  and  benefit  of  the  parties,  and  to  prevent  frivo- 
lous and  vexatious  delays."  .So  that  fuppofing  the  aft,  on 
which  this  action  is  brought,  is  either  penal  or  remedial,  as 
this  is  not  a  criminal  prcfecutiony  the  defect  is  aided ;  for  the 
fedtion  in  the  ftat.  4  Geo.  2.  muft  either  be  confidered  as  an 
enacting  claufe,  or  as  declaratory  of  the  fenfe  of  the  Legifia- 
ture  on  the  wbrd  «  penal"  in  former  ftatutes*  and  that  by  it 
they  meant  only  criminal  frofecutionu  As  to  thefe  point* 
we  are  all  of  the  fame  opinion. 

Now  I  come  to  the  fourth  and  fifth  objections  on  the  met 
rits  of  the  cafe  j  and  as  to  thefe  we  are  all  of  the  fame  opini- 
on, except  my  Brother  Mmy\  and  he  only  doubts,  for  if 
he  were  clearly  of  a  different  opinion,  our  opinions  would 
be  given  feriatim.  And  he  doubts  whether  this  action  is 
maintainable  3  for  he  fays  that  this  action  can  be  brought 
only  in  two  inftances;  J  ft,  When  the  return  is  made  cori- 
trary  to  the  laft  determination  of  the  Houfe  of  Commons  of 
{he  right  of  election  for  fuoh  place ;  2dly9  Where  any  officer 
wilfully  falfely  and  malidoqfly  makes  a  double  return, 
^herefpre  as  fhts  is  not  aq   action  for  *  double  return, 
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1745,  6*  nor  for  making  a  return  contrary  to  the  laft~de*ermioatioa  of 
V^I^V  the  Houfe  of  Commons,  be  thiols  it  is  not  maintainable. 

ton  I  will  firft  ftate  the  aft  of  parliament :  and  then  I  will  gire 

Wynk  t  *e  °P'nion  °f  my  Brothers  (except  my  Brother  Jbmy)  and 
S»rt*i|i  Er«*  their  reafons  for  it,  in  which  I  entirely  concur  with  then; 
tty      and  afterwards  fome  further  reafons  of  my  own,  in  which  I 
'  have  no  authority  to  fay  that  any  of  then)   agree  with  roc. 
The  flat.  7  and  8  Wm>  3.  c.  7.,  wfcich  is  infixed  .*  An  ad 
to  prevent  falfe  and  double  returns  of  menders  to  ferve  in 
parliament,"  chads  ana1  declares  (k&.  |.)  that  all  jalfe  re- 
turns wilfully  made  of  any  knight  of    the  fljire,  citizen, 
burgefs,  baron  of  the  cinque  ports,  or  other  member  to  ferve 
in  parliament,  are  againft  law*  and  are  thereby  prohibited} 
and  in  caff  any  perfon  or  persons  (hall  return  any  mtmber 
(o  ferve  in  parliament  for  any  county,  city,  borough*  cinque. 
port  or  place,  contrary  fo  the  laft  determination  in  the  Houfe 
of  Cqjmrnoos  of  the  right  of  election  in   fuch  county,  city, 
v  borough,  cinque  pprt   or  place,  fitch  Return  (b  made  M 

and  is  thereby  adjudged  to  be  a  falfe  return.  The  fecond 
$laufpenait$  that  the  party  grieyed,  tp  wn*  every  perfon 
who  (hail  be  duly  clewed  tp  ferye  in  parliament  foranycoun* 
ty>  $*¥>  boroqgh,  cinquf;  port  or  place,  by  fitch  faff'  return 
tnay  hie  the  officers  and  perfpns  making  or  procuring  we 
famey  and  (hall  recover  double  the  damage*  be  fl»V  ^a!n 
byreafon  thereof,. together  with  bis  fuH  cofts  of  fochiuit. 
And,  to  the  end  that  tb«  law  may  not  tie  eluded  by  d^w 
jeturns,  it  is  enafted  {by  fed.  40  that  if  any  0&*1 
(hall  ^Ifujly  falfely  aji<J  majicioujly  return  more  P*rfoos 
than  are  required  to  be  chofen  by  the  writ  or  precept  w 
which  any  choice  is  made,  the  like  remedy  may  be  had 
againft  hirp  or  therji  by  the  party  grieved.  And  then  the 
feth  claufe  ena£t$  (hat  all  a&ipns  grounded  upon  that 
flatute  (ball  be  brought  withjn  %wq  years  after  the  »«*« * 
iftion  antes. 

The  foyrth  <>bje#iftn  is  thatdouWe  damage*  are  only  gj* 
en  in  pafe  of  a  return  made  contrary  tpibe  laft  determination 
pf  the  Houfe  of  Cpmmpns.  It  is  faid  that  the  worfs 
fitch  falfr  nt«rn  Oicaji  only  fuch  return  as  was  iftniwy  to  *« 
teft  germination  in  parliament;  but  this  may  receive  fev^j 
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ral    anfwers.     Buft,  in  order  to  understand  the  meaning  and  i 
fends  of  this  a£fc,  icwill  be  neceffary  to  confirier  tfc  title  and 
preamble  and  every  part  of  it.     And  to  be  'fure  it  stppear* J 
by  the'  title  as  we]]  as  preamble  that  this  aft,  was  jnade  in  on*. 
der  to  give  a  remedy  for  all  falfe  anfl  double  returns,.    A"4 
wc  think  the  vrordfuthy  even  confidered  grammatically,  mu,ftl 
relate  to  all  that  went  before,  otherwife  other  words  would 
have  beeninferted  which  are  not  here,     Befides  it  would  bq 
il  range  to  conftrue  it  otherwife;  for  fuppofe  an  a#  of  par- 
liament (hall  begin  with  iaying,  that  dealing  all  cattle  is.  felo-. 
ny,  and  left  any  doubt  Qiould  arife  on  the  meaning  of  the, 
\pord  «  cattle,"  it  fhould  afterwards  fay  that  /hup  (hajl  b* 
confldered  as  cattle,  and  then  ena£t  that  *W  fucbjlealing  (halL 
be  felony  without  benefit  of  clergy,,  would  it  not  be  abfur^ 
to  fay  that  the  word  fuch  fbould  relate  only  to  Jltaling /he tp? 
Several  abfur4ities  and  injuries  would  follow  from  the  plain-* 
tiff's  conftru&ion  of  this  ftatute,  and  that  ought  carefully  to, 
be  avoided  in  the  conftrudtion  of  a&s  of  parliament.     If  the 
-word    **  fuchM  did  not  relate  to  all  falfe   returns  wilfully 
made,  a  perfon  could  only  have  a  remedy  for  fuch  returns 
as  were  made  contrary  to  the  laft  determination  in,  parlia-, 
ment:  whereas  the  remedy  was  intended  to  be  general ;  and 
it  might  feldom  happen,  be  the  return  never  fo  falfe  and  "ta^ 
licious,  that  it  is  a  return  contrary  tojthe  laft  determination 
in  the  Houfe  of  Commons,     According  to  that  conftruction 
a  returning  officer  who  returned  a  peribfi  who  had  only  two 
votes,  inftead  of  him  who  fyad  fen,  would  not  be  liable  to 
an  action,  if  there  were  no  determination  by  the  Houfe  of 
Commons,    But  this  is  certainly  fucb  a  falfe  return  for  which 
the  ac^  intended  to  give  a  remedy  \    and  to  determine  other* 
wife  would  be  to  make  the  remedy  partial  when  the  a& 
intended  it  (hould  he  general.     Another  circ^mftance,  which 
fhevys  that  this  zSt  extends  to  all  offences  of  this  natures  >* 
that  ft  is  to  extend  to  all  counties  &c, :  whereas  the  de term i- 
nations*of  the  Hoi|fe  of  Commons,  generally  fpeaking,   are 
on  elections  for  boroughs  with  refpedt  tot^e  right  of  yotipg, 
^his  we  think  an  anfwer  to  this  obje&ion. 

The  fifth  objection  is  that  it  does  not  appear. by  the  de- 
claration that  this  petition  bath  been  determined. in  the  Houfe 
of  Commons,   but  may  yet  come  19  queftjon,   and  from 

*?oce 


1745*  *  Afer.ce  it  is  argued  that  the  Courts  of  Wejlmsnfttr-HaW  ought 
«— -I  ^r  not  to  proceed  in  actions  of  this  nature,  while  there  is  the 
Mtopil-  leaft  poffibility  of  the  fame  queftion  coming  before  the  Houfc 
T?"     of  Common*,  becaufe  there  may  be  a  claming  in  the  dcter- 
vfrnv,  minations,  and  they  are  the  proper  Judges  of  their  own  dec- 
Ban.  in  Er- tions.     I  muft  admit  that,  if  it  be  neceflary  tofet  forth  fuch 
wr.       z  previous  determination,    no  fuch  determination  appears  in 
this  declaration,  for  it  is  only  Cud  that  they  determined  the 
return  to  be  wrong,  and  therefore  ordered  die  names  to  he 
altered ;  and  it  is  plain  that  this  was  only  a  determination 
that  the  return  was   wrong,   not  that  it  w*%falft  ^  and  it 
might  be  wrong  without  being   falfe ;    as  for  inftance,  if  it 
had  been  made  by  a  wrong  per  ion ;  -and  by  the  liberty  given 
to  J.  Myddtlton  to  apply  again  within  fourteen  days  it  teems 
that  the  merits  never  came  in  queftion.     We  cannot  here 
take  notice  of  the  rules  of  the  Houfe  of  Commons  in  pro- 
ceedings of  this  nature,  and  therefore  cannot  conclude,  be* 
caufe  J.  Myddelton  did  not  apply  within  the   fourteen  days 
given  to  him,  that  therefore  tie  was  concluded.     There  are 
four  perfons,  who  might  bring  thefe  petitions.     I  ft,  The 
voters  for  Sir  W.  W.  Wjn*.     adly,  Sir  W.  W.  Wymt  him* 
fdf.     3dly,  The  voters  for  J.  Myddtiton;  ^hly,  J.  Mjddtl 
tm  himfclf ;  and  we  cannot  judicially  take  notice,  but  that 
the  right  of  election  was  put  off. 

Then  as  it  does  not  appear  by  the  declaration  that  there 
was  a  previous  determination  in  the  Houfe  of  Common?, 
the  queftion  now  is  whether  it  be  neceflary  that  there  ftouM 
be  any  fuch  previous, determination.  The  cafes  cited  to  (hew 
that  it  is  neceflary  are  moft  of  them  little  to  the  purpok 
The  fiift  is  the  cafe  in  PUwd.  ij8.  That  was  an  adion 
on  the  flat.  23  H.  6.,  which  is  worded  in  quite  a  different 
manner  from  the  prefent ;  but  if  this  cafe  had  any  weighs 
it  is  rather  an  authority  for  our  opinion,  becaufe  no  fuch 
previous  determination  was  there  fet  forth ;  and  though  the 
c?fe  was  very  ftrenuoufly  argued,  this  objection  was  not 
taken.  The  next  is  Nevill  v.  Stroud^  2  Sid.  168.  but  there 
no  judgment  was  given  by  the  Judges  in  the  Exchequer, 
who  were  all  aflembled  there  for  thatpurpofe;  and,  as  it  is 
faid  in  3  Lev.  30.,  it  was  adjourned  into  parliament  propter 
difficulutem,  and  flcpt  there  without  any  determination ;  fc 
that  cafe  is  of  no  authority  one  way  or  the  othert    The  cafe 

of 
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of  Btrnadtfton  and  Some%  2  Lev.  114.  was  an  adion  .for  a  i 
double  return,  three  of  the  Judges  held  that  it  lay,  and  one 
doubted;   error  was  brought  on  this   in   the  Exchequer- 1 
Chamber,  and  that  judgment  was  reverfed  (a).     But  that 
-was  an  action  for  a  double  return,  and  not  for  a  falfe  one; 
fo  (it  is  faid)  it  does  not  affed  the  prefent  cafe,  though  Ii 
muft  own  I  do  not  underftand  the diftin&ion  laid  down  in  that 
cafe  between  a  falfe  and  double  return  as  to  the  a&ions  ly- 
ing or  not  lying  at  common  law,   where  it  is  alleged  (as 
it  was  in  that  cafe)  that  the  return  was  made  falfefy  animali- 
cioufty.     However  that  was  an  adion  at  common  law,  fo  it 
in  nowife  refembles  the  prefent  cafe*    The  cafe  of  On/low 
v.  Rapley^  3  Lev,  29.  was  an  adion  for  a  double  return,  and 
is  founded  on  BtrnadiftorCs  cafe,  and  it  was  there  holden  that 
the  adion  lay  not :  but  that  cale  proves  too  much,  for  it  was 
there  faid  that  it  would  be  preemption  to  meddle  with  cle&i- 
ons  before  they  had  been  determined   in  parliament.    The 
next  cafe,  when  it  was  cited  at  the  bar,  ftaggered  us  all, 
that  of  Prideaux  and  Morice^  1  Lutw.  82  to  89.  Salk.  502. 
and  Farrtfly  [b)  13  and  14.    I  believe  every  one  imagined 
at  firft  when  it  was  cited  that  that  was  an  action  on  this  fta- 
tute,  but  on  looking  into  it  we  find  that  that  was  not  an  a&im 
on  the  ftatute,  bat  at  common  law ;  1  ft,  Becaufe  by  the  plead- 
ings, which  are  in  LuHuicb>  it  is  not  laid  to  be  contra  for- 
niam  ftatuti  $  2<tty,  Becaufe  by  th?  arguments  it  appears  that 
it  was  an  adion  at  common  law ;  and  this  entirely  altered  our 
opinion  of  the  prefent  cafe.    There  are  things  in  Lord  Tre- 
ves argument  in  the  Common  Pleas,   and  Lord  Holf*  in 
the  King's  Bench,  ftrong  as  to  this  point.     Lord  Trevor 
feemed  to  give  his  opinion  that  an  adion  for  a  double  return 
would  not  lie  at  common  law :    but  they  were  all  clearly 
of  opinion  that  there  ought  not  to  be  an  adion  at  common 
law,  before  there  had  been  a  determination  in  parliament. 
And  the  reafon  given  both  by  Lord  Trevor  and  Lord  Holt  is, 
becaufe  there  might  be  different  determinations,   and   the 
Houfe  of  Commons  are  the  proper  Judges  of  their  own 
elections*    If  this  were  a  determination  on  the  7  &  8  W*  3. 
the  objedion  would  be  great  \  but  as  it  is  not,  that  authority 
is  at  an  end  at  once;    becaufe  it  is  certain  that  an  aft  of  par- 

(*)  And  that  judgment  of  tcvci&l  was  tfttrwardi  affirmed  in  the  Houfe  of 
Lords.    Vid.  1  Lutw.  So. 
(*)  7  Mod.  13. 
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1745,  6, '  1  iament  may.  give  the  Quirts  at  WefttQinftir  a^jorifi^cbon  i 
v^^vWes  of  this  nature,  though  they,  had   none  at  common  law 
|1yjm>el-  becaufe  the  Houfe.of  Commons  is  party  to  every  ad  an 
TO*      .therefore  is  bound  by  it*     But  we  think  the  argument  mad 
yf?*L,  ;u&  °f  ty  ^e  Judges  ia  that  cafe  makes  againfi  this  objecho 
Bon.  m  £r-  |u  the  ptefenu     It  was  there  obje&ed  that  an  inconvciuenc 
*  ror.     -would  ari(e*  as  there  might  be  a  dafhing  of  determinatiocs 
she  anfwer  was,  where  an  a£t  of  parliament  gives  a  jurific 
tionft  we  may  exercife  it  in  all  cafes*     This  Slews  that  the* 
jdid  not  confider  this  an,the  ,a&  of    parliament ;  for  if  Acs 
j)a4  this  obje<ftion  would  not  have  held  at  all.     I  <  have  ben 
a  rep&rt  .of  the  determination  of  the  Houfe  of  Commons  h 
She  caft  of  4fl*h  and  fV[jiU^  which  fays  that  the  Houfcol 
Commons  have  a.  right  to  determine  their  own  eie&iom,  ex- 
cept ia  cafes  particularly    provided  for  by   a&    of   parh* 
meat  \  and  it  would  be  great  inconvenience  if  it  were  other- 
wife.   .- 

. i  On  this  point  I  give  no  opinion  df  the  reft  of  the  Judge?, 
but  fpeak  thi$.  as  my  own  opinion-only  j  though  it  bas  never 
yet  been  determined,  I  (hould  have  no  doubt  but  this  achon 
would  lie  at  common  -law;  and  it  would  be  a*eA*£tion  on 
the  law  to  fey  it  would  ,not,  becaufe  here  is  certainly  dam- 
num cum  injuria,  which  by  the  policy  of  die  common  law 
ought  to  have  fotne  remedy  (a).  But  the  conftrtidion  con- 
tended for  by  the  plaintiff  in^error  would  overturn  this  whok 
a&  of  parliament,  as  it  would  deprive  the  party  even  of  hav- 
tfg'an  adtion  on  this  ftatutej  for  the  ■  aSion  muftbe  brought 
within  two  Jears  after  fuch  fajfe  or  double  return  made }  and 
therefore  if  this  a&ion  is  not  to  be;  brought  entil  the  tnattet 
is  determined  ia  parliament,  they  might  keep  the  petition  b 
long  depending,  that  the  time  for  bringing  the  aftkm.  would 
be  expired,  and  then  the  party,  would  be  without  remedy. 
With  regard  to  the  cafe  of  Pridfaux  v^Af*ri<*>  which  was 
much  relied  upon:  I  canaot  (fpeajring  for  •royfflf  only) 
hear  it  mfenltoned,  Without  eme/iiig  my.  profieft  ogainftthlt 
part  of  the  determination,  which  fays  that  thek  determuu- 
nations  of  the  Houfe  of  Commons  (hall  be  <  final  and  con* 
ciufiv*  on  the  Courts  of  JVeftmnfttr-fidL     rf,  Becaufe 

{a)  Vid  4/khj  v.  Vn\tt%  %  Li:  JUym.  938  j  J»^  v.lfrtt***,  1  D.&E. 

Jl.&c. }  iXidfrinfmerev.  Grttakankt  fup.  577. 
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the  eietbpdof  trial  there, is  different  fronv  fat'mJVeftminflef*  1 
Hall\    had  they  the   Ume  authority  to  inquire  into  thofe 
things  that  we  have,  I  (hould  be  con^eafc    Next  they  do  1 
not   rnajce  their  determination   on    oath,    whereas   we  are 
fworn   to  determine  according  to  rights    they  cannot  try 
by  juries j    nor  can  they  examine   the   witneffes  on  oath] 
(a). 

A$  to  the  obje&ton  of.clafhing  in  jurifdi&ions;  that  does 
«ot    hold,    unlefs   their  determinations   were  in  idem.     In- 
deed would  an  aflize  or  eje&ment  lie  for  a  feat  in  the  Houffc 
of  Comniohs,    and  were  we  to  determine    one  Way  and 
they    another,    there  nlight  be ,  faid    to  be  a  clafhing ;    but 
here  we  determine  on  that  which  they  cannot;  for  though 
they  may  determine    as    to   the  right  of  fitting  there,  yet 
we  are  the  only  perfons' who. can  'give   damages.     I  fiiall 
put  one  common  inftance ;  fuppofe  an  adion  of  trefpafs  and 
affault  is  brought  and  an   indictment  for    the   fame  affault 
is    brought    in  another  court ;    in  one   the   defendant  may 
be     found    guilty,    in    the   other    he  may    be    acquitted; 
ajid    it     is    poifiblei    that   he    may  be   round    guilty    and 
'acquitted  before  the  fame  Judge  for  the   fdrcte  offence,  as 
where  the  ferae  Judge  of  Nift  Prius  fits  ax  both  bars;  and 
yet  there  would   be  no  claming  in  thefe  determinations,  for 
he  determines  on  different  evwehce^irt  one  cafe  the  party 
himfelf  may  give  evidence,  in  the  other  not.     So  it  may  be 
in  cafes  of  wills,  where  lands  and  perfonal  eftate  are  difpof- 
ed  of  by  the  fame  will,  and  the  party  goes  into  the  Ecclefi- 
aftical  Court  to  eftabliih  the  will  as  to  the  latter,  and  conies 
into  the  Courts  of  law  to  eftabliih  it  as  the  former,  and  the 
que  ft  ion  in  both  Courts   is,  whether  the  teftator  wefre  com- 
pos or  not ;  the  Ecclefiaftical  court  may  bold  it  good  as  to 
the  perfonal  eftate,  and  thefe  Courts  bold  it  bad  as  to  the  real* 
and  yet  there  would  be  no  ciafbing  of  jurifdi&ion,  becaufe 
'the  determination  would  not  be  ad  idem,(and  there  no  doubt 
'could <arife  which  judgment  to  execute.      Another  reaion 
why  the  Courts  of  Weftminfter  ftiould  not  be  concluded  \&y 

{a)  But  a  tribunal  has  beta  fince  constituted  for  the  determinatfon  of  con- 
tefted  ek&ions  by  a  fdeel  committee-  of  the  Houfe  of  Commons,  Vv^o  are 
themfclves  fworn  to  determine  according  to  the  evidence,  and  who  have  the 
power  Of  fending  for  and  examining  witnCffes  on  oath.  V id.  flat.  10.  Geo.  3. 
c.  16;  and  nXrVo.  3.  c.  41.,  both  made  perpetual  by  14  C«.  3.^-15.  >  and 
fa^  amended  by  25  Gee.  3.  c.  84 }  aS  Geo.  3.  c.  51 ;  3a  Gee.  3.  c.  1  j  and  36 
Get.  3.  c.  59. 

thai 
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>745>  6.  tfa*  ■*  **  *  ru'*  *at  M  determination  between  any  two  pr- 
ions can  be  conclufive  as  to  a  third ;  now  the  determinate 
ill  the  Houfe  of  Commons  is  only  between  the  two  mem- 
bers $  here  it  is  between  one  of  the  members  and  the  flit. 
^ihw    riffs  who  is  a  third  perion.    I  {hall  mention  but  one  reaibn 

kart/in  &■-  more,  which  is  that  the  greateft  injury  of  all  might  by  this 
for.  means  go  unpunished;  for  it  may  happen,  and  frequently  to 
happened,  that  a  man  has  been  fo  impoveriQied  by  the  a- 
peaces  of  his  eledion,  that  he  has  not  money  enough  left  to 
bring  his  petition  before  the  Houfe,  and  yet  till  he  does  bring 
his  petition  be  will  be  denied  the  only  means  he  has  of  repa- 
ration, bringing  his  cafe  before  the  Courts  of  IVtJlmnfin- 
Hall  in  order  to  recover  damages.  Thefe  I  mention  only  4 
my  own  private  rcafons. 

But  we  are  all  of  opinion  that  fuppofing  this  previous  A- 
termination  in  the  Houfe  of  Commons  not  here  fet  forth  and 
that  it  ought  to  have  been  fet  forth  originally,  yet  it  is  curd 
after  a  verdiA  (a) ;  for  as  the  jury  have  found  for  the  pUin* 
tiff,  we  rouft  prcfume  that  proper  evidence  was  given  to  in- 
duce them  to  find  this  verdift,  otherwife  the  Judges  wouM 
have  dire&ed  them  otherwife. 

So  the  judgment  nruft  be  affirmed" 

(*)  Vid.  Maamrdor.  &thi,7  D.  V  E.  51S* indtht cafes ^butnftntdix 


h.ij Geo*. The  Mayor  Bailiffs  Burgefles  and  Commonalty  of 
r£  mh.      Bedford  agaih/l  The  Bilhop  of  Lincoln  aw 
Williams. 

:[M.  17  Geo.  u  Rot  17269 1717,  171S, 1719.] 

Aqoarrim-  |N  quare  impedit,  the  plaintiffs  in  their  declaration  allege* 
■ejtttjmybe  *  thar  they  were,  and  for  a  long  time  paft  had  been,  fc*J 

7S£*  !wof  thc  ^^wf0"  of  the  church  of  Saint  J'1*"  thi  &P&1 
<*  t&uL  the  hofpital  of  Saint  John  in  Bedford  as  in  grofs  as  of* 
and  right,  and  being  fo  feifai  they  prefented  to  the  >'* 
church  and  hofpital,  being  vacant,  one  J.  Tiweffa^ 
clerk,  who  upon  the  prefentation  of  the  faid  mayor  bailift  ^ 
geffe*  and  commonalty  was  admitted  inftituted  and  indufl* 
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into  the  fame  in  the  time  of  Queen  An*\  and  that  the  faid 
mayor  bailiffs  burgefles  and  commonalty  being  fo  feifed,  the 
fUid   church  and  hofpital  afterwards  became  vacant  by  the  1 
death  of  the  faid  J.  fower/ey  and  ft  ill  is  vacant,  &c.  i 

The  Bifliop  in  his  plea  claimed  nothing  in  the /aid  church  • 
nor  in  the  advowfon  thereof,  but  the  admiffion  inftitutiono 
and  indu&ion  of  parfons  to  the  fame  church,  &c.  and  other  '' 
things  which  belong  to  the  ordinary  as  ordinary  of  the  fame 
place  and  church. 

The  defendant  PPilliams  put  in  three  pleas,  iff,  After 
protefting  that  the  mayor,  &c.  were  not  feif.d  at  the  time 
-when  Tower/ey  was  admitted,  &c.  he  admitted  that  Thwerfey 
on  the  prefentation  of  the  mayor,  &c.  was  admitted  inftitutcd 
and  indu&ed  into  the  faid  church  and  hofpital  in  the  time 
of  Queen  Anne,  and  that  alter  his  admiffion  Towerfey  die  J, 
&c.  ;  but  he  pleaded  that  the  faid  church  and  hofpital  at  the 
time  of  that  admiffion  and  from  time  immemorial  had  been, 
and  ft  ill  were,  a  lay  fee  and  eftate  and  not  preventative. 
:  He  then  alleged  that  before  Towerfey'*  admiffion  and  before 

-  the  faid  mayor,  &c.  had  or  claimed  any  thing  in  the  church 

-  or  hofpital  King  Henry  the  Eighth  was  feifed  in  his  demefne 
as  of  fee  of  and  in  the  Cud  hofpital,  to  which  the  faid  church 

'  then  was  and  from  time  then  immemorial  had  been  and  ftill 
was  appurtenant,  in  right  of  his  crown ;  that  on  his  death 

'  the  (aid  hofpital,  to  which,  jtc.  defcended  to  King  Edward 
the  Sixth,  and  on  his  death  to  Quetn  Mary*  and  on  her  death 
to  Queen  Elizabeth,  who  on  the  20th  of  July  in  the  18th 

;  year  of  her  reign  by  letters  patent  granted  the  faid  hofpital, 

■  to  which,  &c.  hy  the  name  of  Saint  John9*  Hofpital  and  all 
her  lands  tenements  rents  fervices  and  hereditaments  what* 
foever  with  their  appurtenances  to  the  (aid  hofpital  belong- 
ing or  appertaining  to  J.  Farnbam  in  fee*  The  defendant 
in  this  plea  then  deduced  a  regular  title  to  the  faid  hofpital, 
to  which,  &c.  from  J.  Farnbam  to  6.  IViUiam  the  defen- 

;  dant's  father  in  fee  in  1678  \  and  then  fet  forth  that  the  faid 

-  G.  fVHliams  being  fo  feifed  the  (aid  mayor,  &c.  on  the  14th 
'  day  of  April,    13  An.  uujuftly  and  without    any  judgment 

diUetied  the  faid  G.  Williams  thereof,  whereby  the  faid  mayor, 
'   buu  were  feifed  of  the  faid  hofpital  to  which,  ice.  with  the 

■  appurtenances  by  that  diffeifin,  and  being  fo  &ifed  thereof 

Rf  by 
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1745,6.  by  that  diffeifin  they  prefented  the  faid  y.  TomrfaM 
^g-*y«w  faid  church  and  hofpttal,  as  to  a  church  and  hofpital  p^ 
The  Mayor  tative,  who  on  the  prefentation  of  the  (aid  mayor,  kci 
*fte.ofBti>-  admitted  inflituted  and  induded  Into  the  fame  as  to  a  did 
ImM  anc*  «no'P'tel'  preventative  j  that  the  faid  mayor,  &c.  tare 
''thcSiftiop  feifed  of  the  faid  holpital,  to  which,  &c.  by  their  d.ca 
•  ofliKcoLK  the  faid  G.  William^  the  defendants  father,  afteiW? 

"  mSu"  the   lft  of  M*J   l72*  re-cntcred  into  the   fa!d  M^ 
which,  &c   with  the  appurtenances  and    was  thereof':! 

in  his  demefne  as  of  fee  as  of  his  firft  and  former  eftwr,  1 

being  fc  thereof  feifed  he  the  faid  G.  IVtlliam  (the  n* 

afterWartls  on  the  rft  of  Jung  1740  died  fo  feifed  of  ftcM 

'elf ate  of  and  in  the  faid  hofpital  to  wjiich,  Sec.  with  the s| 

.   purtenances,  upon  whofe  death  the  (kid 'hofpital  to  xvh'td,  Ji 

with  the  appurtenances  defcended   to  the  defendant  a  i 

and  heir,  whereupon  the  defendant  entered  into  the  faid  hi 

^  pi  tar  to  which,  fcc.  withtheappurtenanc.es,  and  was  and  3 
is  feifed  thereof  in  his  demefne  as  of  fee. 

The  fecond  plea  was  precifely  fimiUr  to  the  firft  throe 
put,  except  that  it  (poke  of  the  hofpttal  anfy,  anddroff* 
every  ,eypreffion  relating  to  the  church. 

In  the  laft  plea  the  defendant,  after  proteftfng  that  the  m* 
or,  &c.  at  the  time  of  the  admiffion  invitation  and  indusr 
of  J.  Towerfsy  into  the  faid  church  i not  firing  any*' 
about  the  hofpital)  were  not  feifed  ot  the  advowfon  rf* 
faid  church,  &c.  pleaded  that  the  faid  church  then  from  t&\ 
immemorial  had  been  and  then  was  a  church  donative 

'that  before  and  at  jfce  tine  of  the  death  of  fw^f* 
defendant  was  feifed  of  and  in  the  feid  donation  or  gi^ 
the  faid  church  as  in  fee  ;  that  all  thofe,  whofe  cftatc  u 

"defendant  had,  being  fo  feifed  of  and  in  the  donation  prfjH 
of  the  faid  church  from  time*  hnmemprtal  as  often  as  *; 
church  beeame  vacant  had  been  ufed  and  accu/rom«f  **| 
ought  to  give  the  faid  dhurch  to  any  dork  to  be  held  by  WJ 
clerk  for  the  term  of  hi?  life,  &cj  and  that  the  (aid  d^| 

'being  then  Vacant  it  belonged  to  the  defendant  to  £"e  S1*1' 
and  confer  the  fame  &c.  1 

In  an/wer  to  the  biihop's  plea,  as  he  claimed  nothing  » 
tjje  church  or  advewfon  but  the  admMon?  tec  w  o"4^  I 


??  ?£  00*hinf  1h\  Par*0,J"'  concerning,  the  hofefeL  *e  . 
,a,nt^.  P™^  i"^*ent  a„d  a  writ  to*  the  wE?  &f?  ' 
(H>n  wfvc},  u  was  adjudged  th»t;  the  pl^uiffs  Cfd  f  c*er'* 

,fhop,  &c;  w,th  a  ftav  of  execution  uot.1  thTpTeaTbeVwe™ 
t»e  ol^er  iwroe*  wer?  determine^  .    »f  *?■■«*?*" 

,  T°  *e  fir£<f  Ac  other  defendant's  (mOiams's)  nleas  ih*** 

ad  ujdua.on  of  W»  iatp  »he.  faid  churched E 
he  fame  church  and  {fatal  were  and'  ftijf  a£  p«f?nS 
nd  not  a  lav  fee  and  efcte,  as  in  the  plea  *  alfe£d  TV 
he _fecond  pfc.  that  the  faid  b^aUx  the  tiLe  0f  L  2? 
^.ffion,  &c.  w«  prefen.ative  and  not  a  layfec.  T^' 
he  th.rd  plea  that  the  cburcb  at  the  time  ofVwifj! 

To  thefe  replication  the  defendant^  demurred  |enei%. 
ft^7«,  4«»#V  4^4,  and  f,^,  ^*^.  ,**£ 

7k*  Cftfrt  on  this  day  gave 

Judgment  f«)  for  the  ptimifi. 

lr.  jVinw^T      "■"'  ""M  «*»«*»»«*  Meow*  j.  Ml*.  «„, 

p.  ttttSttTSZ-a&tS  4 
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174<i6.  tation»*aM  endeavoured  to  avoid  it  but  not  inverted,  Cora  prtcefti 
w-T-nr  no  traverfc  s  btftdea  •  the-  £leas  nave  separated  che  church  from  the  I 
1  +-J   which  are.  one  entire  thing 4  and  orte  plea-  cannot  be  taken  in  *4  of  1 
The  Mayor  The  pleat  are  alfo  defective,  becanfe  the  defendant  WiWam  has  fet  up 
A*,  of  Bb#-  fentanon  or  title  either  in  hirafclf  or  tbofe  under  whom  he  claims, 
roan          f  he  Court  inclined  to  think  chat  the  replications  were  good,  as  g 
*Z*iMfi     the  three  pleas  j  but  they  founded  their  judgment  on  the  validity  of  tij 
The  BHhep  thT*a  declaration  and  the  defect  in  the  defendant's  three  pleas."  1 
'ofLiNeosftr  **»  I. 
end  Wit.     "V.      .  . 

SVIAMS. 

*w2na?'2'THOMAS  Davies  oa  thc  Dcmife  of  John  Ti 
ApriUiSl      againji  William  Hamlin,  an  Infant,  b] 
Uuardiaos,  and  others  his  Tenants.  ; 

A.  having    «  yT  came  before  the  Court  upon  a  cafe  rcferve<Jl 
EffiJ!     l  Brother  Arr*m  at  the  Sujftx  affiles  held  at  J« 
ter)  devifed  the  I Oth  of  Augufi  1745. 
lands  to  a  ..,..'.. 

wn^hth  William  Hamlin,  being  feifed  in  fee  of  the  prtmif 
wife  was  queftion,  by  his  will  dated  the  24th  of  April  1662,  <J 
then enfient,  them  in   the  ibllowing. words.;  *'\  give,  my  freehold 

&ir?5&  'T™*  in  *c  P*"0*  of  AriinZll  *"*  Weft  Hoatbb  M 
msif,  then  prcmifes  in  queftion)  unto  the  iflue  of  my  wife  wM 
the  lands  now  travaileth  withal,  in  cafe  it  be  a  man  chijd:  but\ 
TZ^i?  happen  to  he  a  woman  child,  Aen  my  will  is  that  it  IW 
JwwnB  eqtudlydivlded^wcenroy  daughter  Elizabitbw 1^ 
and  thatfe-  child  which  my  wife  now  travaileth  withal ;  and  it  * 
?£/  E&  happen  that  my  daughter  £Uz*bitb1h*&  die  witho* 


di«riSont  *en  the  child  that  my  wife  now  travaileth  withal  ftalH 
iiToe,  then    enjoy  the  faid  land :  but  if  it  (hall  happen  that  they  wj 


toC.»nfce    wfthout  i 

^!S^dr^foni 


_      _ .flue,  then  my  will   it   that  Thomas  and  £ 

v^!£^  ^  fo"i  6f  my  brother  7&*  TW/jf,  fliaU  **• % 
wards  bom,  parcel  of  land  to  them  and  tjicir  heirs  for  ever, 
and  was  a    vi  for  died  a  few  days*  afterwards  leaving  his  wife' 

Stone htook^  was  *«»$*  »  W  °f  a  fo«  «n-  7«*  ,6?J 
a  fee,  t\itmfVilliamy  and  who  was  his  only  fon  and  heir  at  J** 

bythewiU    entered,  arid  being  feifed  and  poffefled  of  the  ^ 

V* *-     Hilary  term  169a levied  a  fine  fur  conusance  *  **k1 

***         ceo,  to.  to  the  ufe  of  himfelf  and  his  heirs  5  ^ p  Ji 

dated  the  17th  of  ^*#tt/?  1741,  duly  executed,  *? 

premises  to  the  defendant  William  Hamlin  and  his  W*J 

died  widkmtjaffoeis.  «enohtfabf  2)sYmfor  17^  ^^  I 


EASTER  TEfctt*- 19  <Jw.  tl.    C.  f.  m  f 

^ofleffion    of  the  premifes  from    his  birth    until    the    ] 
of     his  death  $    and   upon    his    death    the   defcn-  ^ 
t  as  his  devifee,  entered  on  the  •  premifes  and  hath  been   t 
tofleffion    ever  fince.    Elizabeth  the  fifter  died  without'  *■ 
i  in  the  life-time  of  her  brother.     Tbtmas  Tuiiy  died  in  the 
Irrrc  of  his  brother  William  \  and  afterwards  William  died  H] 
fcout    iflue  in  the  lifetime  of   William  Hamlin  the  fan, 
ing  yohn^   the  leflbr,   his  fon  and  betr,  who  after  the 
ih    of   tVUliam  Hamlin  the  fon  on  die  25th  of  April 
^5  made  an  adiial  cjhtry  on  the  pretpifes  in  order  to  avoid 
line,  and. made  a  demile  of  the  premifes  to  the  plaintiff/ 

The  queftions  referved  were.  «.  .  -  •  m 

ift.  Whether  William  Hamlin  the  fon  were  feifed  of  ah 
are  in  fee-fimple  in  the  premifes. 

idly,  If   he  took'  a  left  eftate,  whether   the  fine  abrter 
mttoned    difcontioued  the  remainder  limited  to    Thttmtt 
d  William  Tullyy  and  took  away   the  entry  of  the  leflbr 
the  plaintiff.  . 

As  in  the  firft  queftion  (*),  It  my  Brother  Ahuy,  and 
y  Brother  Burnett,  (atyent  Mr:  J.  Fartejcu*  A.)  were  all 
early  of  opinion,  that  William  Hamlin  the  fon  was  feifed 
:  an  eftate  in  fee-fimple.  For  the  devife  over  to  the  fons 
F  IVilliam  Tulfy  was  only  in  cafe  (b)  the  iilue  iof  his  wife, 
'hich  (he  then  travailed  with,  was  a  woman  child :  if  it 
rere  a  male  chil<),  as  it  was,,  the  devife  to  Elixabetb  his 
aughter  and  the  devife  .over  to  the  fons  of  Kjs  brother  never 
aok  place  at  all.  It  was  'therefore  quite,  immaterial  what 
ftate  William  the  fon  took  by  the  wjll»  whether  an  eftate 
or  life*  in  taij,  pr  in  fce-fimple,  becawffe  at  foon  as  he  was 
torn,  whatever  eftate  did  not  pafs  to  him  by  the  will  defcend- 
tdto  him  as  heir  at  law  to  his  fether,  as  being  an  intereft 
indifpofed  of.  ,  ,  \f 

This  is  fo  clear  upon  the  face  of  the  will  that  there  was     v 
m>  occafion  to  cite  any  cafes  at  all,  or  to  take  notice  of  any 
rf  thofe  which  were  cited.    And  this  being  fo  clearly  with 
the  defendants,  .there  was  no  occafion  to  give  any  opinion 
on  the  fecpnd  jx>int  refervoi'*  . 

(*)  *ThecaJe  was  argued  by  M>aw  Seijt.  lor  the  plaintiff  aad  PrntfKing*! 
Serjt.  for-the  defendants, 
(a)  Vid.  Mo+v.Jfk*rt>:*M- 15  <?:  S- lu^.  303.    - 

Sir 
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^-t^r-*  <Sir*p.  T.  Che  two  Dt,  Bart,  again/f  J.  Cke*,  J 

May**. 

JHU.  i6<Cco.a.  All.  ««• J 

A  Court  TN  replevin  fcr  taking  *e  plaintiff's  faddle  in  a  place  d 
baron  can-  1  |^  t|ge  Stable  at  AuMry  in  the  oounty  of  Sfaffwdy  i 
jriTth^l*  *fc"*«  0#w  avowed,  and  ihe  otter  iwo  defendants  i 
two  free,  knowledge^  the  taking  as  a  diftrcfs  for  net  doing  te 
hold  tenants  tfcc  defendant  Crew**  Court  in  five  different  avowries. 
of  the  ma* 

!!such**e-     Intfceaaowty  it  rfasftatedthat  the  plan  tiff****  fciW 
hold  tenants  an  ancient  mtfluage  with  the  appurtenances  in  OaJtky,  who 

*iniS  «    °*  **  1***  *  wWdi*  **•  fe  •"*  *  *e  faid  timc  ***■» ' 

?h!sday.      «sd  alio  time  immemorial  was  parcel,  in  his  deraefne  * 

—if  the      fee*  and  heM  the  laid  tenements,  fee.  of  the  defendant, 

,ord  "^Tlrt  Grmt  as  of  his  manor  of  MuckUfton  by    fealty  *nd  fl 

•Tthe^'cV  yearly  rent  vf  y.  ipayabU  at  the  fcaftt  of   Saimt  J*n  i 

rmfnet  of    &apt$  and  s&votf  rf6fr//«  tAf  i?  jjty  ia  the  winter  6/  eq< 

1116  ""H?   PO|tio,,*»  «wl*Mo  by  the  fervice  of  doing  fuit  at  the  G* 

ZXdn     «*  the  fatd  manor  hdden  and  to  be  holden  from  thrte  wee 

ana  other    jto  thtee  weeks  within  the  feme  manor,  which  fcid  fcrvic 

P*™*-    and  rent  the  defendant  Crtw  was  feifed  by  the  hands  tfj 

£b»7to     f  Wo*  as  by  the  hands  of  his  very  tenant,  to  wpsy  of  the  ft 

bold  l»  of   feaby  and  fuit  oi  Court  as  of  fee  and  fieht  and  of  the  it 

his  manor   aforeiaid  in  his  demefne  as  of  fee;  and  becsufe  the  bid* 

aritattf  **  CQWt  *  «*Wt  of  the  defendant  Cm  of  his  faidd 

cowt,  and  aor  hedd,  4c  on  the  aj^  of  SffUmkr  1740  was  not  to 

Chen  hold  a  4tnd  jpc*  formed,  the  Defendant  Ctww  in  bis  own  right  aj 

t^^f****  **er;twodefcsidancs  as  his  bailiffs  acknowledged  i 

tcnantias    taking  &c.  tor  the  bid  fuit  at  the  laid  Court  fo  undone  a 

free  tenants,  unperformed,  &c, 
the  court  is 

!XTaM  The  dm  next  arowrfts  only  differed  feotn  the  firftj 
anv  amerce-  <rejpe&  to  the  teat ?  in  th«*  fecond  it  was  alleged  that  A*  ^ 
msmat^that  w^  ^y^  ^se^irly  ar&tatf  MnMitht  Bijh*t\  in  thcW 
oanieqoent- that  it  was  payable  half  yearly  at  LaA^dq  9S\&Mk****{ 
ljrbad.  and  in  the  fourth  at  Michaelmas  only.  The  fifth  ainl ,w 
<ayoavty  alleged  tha*  the  parcel  where,  *c.  was  prccl ' 
an  ancient  mtfluage  with  the  appurtenance*  in  OaMtJi  •* 
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as  and  from  time  immemorial  had  been  holden  (among 
her  things)  of  the  manor  of  Muckltfton  by  fealty  and  the 
rvice  of  doing  fait  at  the  Court  of  the  faid  manor  holden 
id  to  be  holden  from  three  weeks  to  three  weeks  within 
ic  faid  manor,  of  which  manor  with  the  appurtenances 
ie  defendent  Creiv  on  the  23d  September  1740  and  long 
efore  was  feifed  in  his  demefne  as  of  fee;  and  then  the  de- 
;ndants  avowed  the  taking,  &c  as  adiftrefsfor  the  (aid  fuit 
t  the  faid  Court  fo  undone  and  unperformed. 

The  plaintiff,  in  his  firft  plea  in  bar  to  the  firft  avowry, 
fter  protefting  that  he  did  not  hold  the  faid  tenements,  &c.t 
>f  the  defendant  Crew  as  of  his  manor  of  Mtukltjlon  by 
ealty  and  the  yearly  rent,  &c.  and  alfo  by  the  lervice  of 
ioing  fuit  at  the  fuppofed  Court  of  the  raid  fuppofed  manor, 
5cc.  pleaded  that  the  defendants  of  their  own  wrong  took  the, 
"aid  (addle,  traverfed  the  holding  of  the  defendant's  (Crettfis) 
Court  for  the  fuppofed  manor,  &c.  in  manner  and  form  as  was 
by  the  defendants  in  the  avowry  and  cogoifcnee  alleged,  adly, 
He  pleaded  that  the  faid  tenements  with  the  appurtenances, 
whereof,  &c  were  out  of  the  fee  and  lordihip  of  the  defen- 
dant Crew.  3dly,  After  protefting  that  the  defendant  Grew, 
was  never  feifed  of  the  faid  fer vices,  &c.  as  alleged,  he 
pleaded  that  he  held  the  (aid  tenements  &c.  of  the  defend- 
ant Crew  as  of  his  faid  manor  by  the  rent  of  ix.  only  paya- 
ble every  year  at  the  feaft  of  Pe*teco/iy  traverfing  tha*  he 
held  them  of  the  defendant  Crew  by  faJty  and  the  yearly 
rent  of  31.  payable  at  the  feajts  of  Sairti  John  the  Baptyl 
and  SaiHt  Afyriin  tbeBi/kopy  and  alfo  by  the  fervice  of  doing 
fuit  at  the  faid  court,  &c.  4thly,  He  pleaded  that  he  heM 
the  faid  tenements,  &c.  of  the  defendant  Crewy  tea  by  the 
yearly  rent  of  ix.  payable  at  the  feaft  of  Penteco/t  traverfing 
that  the  defendant  Crew  was  feifed  of  the  (aid  lervice  of  fuit 
ef  court  by  the  hands  of  the  plaintiff  as  by  the  hands  of  his 
very  tenant,  in  manner  and  form,  &c.  .^. 

To  the  (econd  third  and  fourth  avowries  the  plaintiff  plead- 
ed four  feveral  pleas  fimilar  to  thofe  pleaded  to  the  firft 
avowry,  mutatis  mutandis. 

To  the  fifth  avowry  he  pleaded,    ift,  that  the  defendants 
of  their  own  wrong  took  the  faid  fiddle,  traverfing  the  hold- 
ing 
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tag  of  the  defendant's  (Creut*)  Court  modo  &  fafli, 
&c ;  idly,  That  they  took  &c  of  their  own  wrong,  trai- 
ling that  the  faid  meffuage  with  the  appurtenances  whereof 
&c.  at  the  time  when  and  alfo  from  time  immemorial  «* 
hoMen  of  the  faid  manor  by  fealty  and  the  fervice  of  doing  fa 
.  at  the  court,  &c.  as  the  defendants  alleged,  &c 

Iffues  were  afterwards  taken  on  each  of  thefe  pleas. 

On  the  trial  of  the  cauf?  at  the  affixes  at  Stajfirdm  Med 
1742  before  Mr.  J.  Denijon  a  verdict  was  found  on  feven 
ML  s  as  Hlowsj 

U  >on  the  fecond  and  third  iffues  on  the  firft  avowries,  fa 
the  defendants  generally. 

-  Upon  the  firft  and  fourth  iffues  for  the  defendants,  fubjed 
to  tr  e  opinion  of  the  Court  on  a  cafe  referred. 

th\  the  third  iffur,  on  the  fecond  avowry,  for  the  platotiK 

O  '  V*  f  cond  iflue  for  the  defendants  generally. 

On  dfe  fi:ft  and  fourth  iffoes  for  the  defendants,  fubjefiw 
thecal?  usab ->vt. 

On  thr  f  cond  iffue  on  the  third  avowry,  for  the  deb 
dai  ts  generally. 

On  the  third  for  the  plaintiff. 

On  the  firft  and  fourth  iffues  for  the  defendants,  fubjefl« 
above. 

On  the  fecond  iffue  on  the  fourth  avowry,  for  the  defcn^ 
ant*  generally. 

On  the  thirl  for  the  plaintiff. 

On  the  firft  and  fourth  for  the  defendants,  fubjefl  * 
abovr. 

On  both  the  iffues  on  the  laft  avowry  for  the  defends 
fubjedt  as  above.  And  if  the  Court  fbould  be  of  opin** 
thar  judgment  fbould  be  entered  for  the  plaintiff,  then  tW 
jury  found  ix.  damages  for  him  and  40*.  cofts :  but  if  W 
Inould  be  of  opinion  that  judgment  ought  to  be  entered  c* 
any  of  the  avowries  for  the  defendants,  then  they  found  ft 
like  damages  and  cofts  for  them. 

A«  to  thofe  iffues,  on  which  the  cafe  was  reftrVedf  * 
cafe  appeared  to  be  thus*  that  the  defendant  J.  Crrw^ 

*  for 
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T&r  imnv  years  paft  been  and  ftill  was  lord  of  the  manor  c 

fltfucklefton^  of  whom  the  plaintiff  held  the  meffuage  and  ft* 

t>le  wherein  &c.  as  of  his  (aid  manor  by  fealty  and  the  yeai 

\y  rent  of  3*.  payable  at  the  feafts  of  the  nativity  of  Sain 

jfohn  the  Bapttft  and  Saint  Martin  the  Bijhop  by  equal  porti 

oris,  and  alfo  by  the  fervice  of  doing  fuit  at  the  court  of  th 

faid  manor  from  three  weekt  to  three  weeks;  and  that  befor 

the  plaintiff  had  any  eftate  in  the  tenements  in  which  &c.on 

James  Cbetwede^  his  anceftor  and  whofe  heir  the  plaintiff  11 

paid  the  faid  rent  and  did  fuit  to  the  faid  court  in  perfoi 

That  the  plaintiff  became  feifed  of  the  fajd  premifes  in  th 

year  1733  on  the  death  of  his  late  father  John  Cbttundti  aft 

had  ever  tince  duly  and  regularly  paid  the  faid  yearly  rent  c 

3j.  to  the  defendant  Crew.     That  S.  Davifon  was  at  the  tim 

of  holding  the  feveral  courts  hereafter  mentioned*  and  ha 

been  for  many  years  before  another  ancient  freehold  tenant  0 

the  faid  manor  and  .owing  fuit  to  the  lord's  faid  court  there 

That  the  defendant  Crew9  being  in   1736  feifed  of  the  fai< 

manor,  conveyed  part  of  the  demefnes  thereof  to  John  Ore* 

the  younger  and  his  heirs  to  hold  to  him  as  of  his  laid  mano 

by  fealty  and  fuit  of  court,  and  at  the  lame  time  conveyer 

other  part  of  fuch  demefnes  to  C  Crew  and  his  heirs  upoi 

the  fame  tenure.     That  at  a  court  holden  in'  and  for  the  fei< 

inanor  on  the   3d  of  O&obcr  1737  before  T.  Read  ftewan 

of  the  faid  manor,  the  laid  Jehn  Crew  the  younger    an< 

C.  Crew  appeared  in  perfon  and  did  their  fuit  and  fervio 

as  freehold  tenants  of   the  (aid   manor.    That  afterward 

on  the  dav  mentioned  in   the  fi-veral  avowries,    to  wit,  01 

the  2310!  StptemUr  1 740  T.  Read,    the  then  fteward,  hell 

anotfur  amain  and  for  the  (aid  manor,  at  which  proclama 

tion  was  duly  made  before  the  fteward  of  the  faid  court,  am 

the  faid  John  Crew  the  young  r  and  C  Crew  appeared  then 

in  per  fun  as  freehold  tenants  of  the  faid  manor,  and  did  fui 

ano  fervice  the r<  ;  and  they  the  faid  John  Crew  the  younge 

and  C  Crew  together  with  divers  otiic  Inhabitants  not  free 

'   bolder  within  the  faid  manor  were  fworn  upon  the  homag 

there:  but  neither  the  plaintiff  or  the  faid  5.  Devi/in  appear 

ed  at  that  court,  but  made  default. 

The  jury  having  found  th  t  the  meffuage  an-l  premifes  it 
the  pleadings  mentioned  were  within  the  fee  and  lordfhi| 


sgamfi 
Cisw. 
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of  the  defendant  Crew,  and  thai  the  plaintiff  and  $.  Darijs* 
'  were  the  only  rcwainiag  ancient  freehold  imams  of  the  ira- 
Cut-    nor,  it  was  agreed  that  die  defcndaut  Crew  had  a  right  to  hold 
a  court-baron  there.    Bat  the 

Firft  cpseftion  referred  for  the  confideratfon  of  the  Court 
vras  whether,  as  no  freehofcbrs  but  J$bn  Gtmv  the  younger 
aad  d  Qrem  the  newly-created  freeholders  appeared  or  were 
fworn  npon  the  homage  at  the  court  held  on  tho  a  3d  of  Sq- 
Umkr  1740^  though  notice  was  duly  puUifliedafid  the  plain- 
tiff  perfeitaHy  famoioaed,  that  court  were  or  weremot  legal- 
ly holdeiw 

Secondly;  It  not  appearing  that  the  plaintiff  had  ever  ac- 
tually performed  Ma  furt  of  court)  Che  next  queftion  arofe  on 
the  ftiues  joined  upon  the  defendant  Grmv*%  feifm  of  this  fer- 
vice  by  the  hands  of  the  plaintiff  as»of  his  very  tenant ;  whe- 
ther feifin  of  the  rent  by  his  hands  did  not  amount  to  a  feifo 
of  the  fait  of  cdtnt,  and  if  not,  whether  the  want  of  fuch 
feifincouM  prevent  the  defendants'  having  judgment  on  foch 
of  the  avowries  wherein  feMin  thereof  was  alleged. 

Thirdly  1  If  the  Court  (hould  b*  of  opinion  that  the  de- 
fendant Cr*w  were  not  feifed  of  fach  fervice  by  the  hands  of 
the  plaintiff,  end  for  want  thereof  cOukt  not  have  judgment 
on  any  of  thofe  avowries  wherein  Aicb  fcifin  was  alleged, 
whether  the  tenure  be  fealty  rent  arid  fuit  of  court  as  above 
flated  were  not  (ufteteitt  evidence  of  the  tenure  alleged  in 
the  fall  avowry  fo  as  to  eotide  the  defendants  to  judgment 
thereon,  tfxwgh  proved  to  be  larger  and  more  extenfive  thm 
that  alleged  in  the  laft  avowry. 

This  cafe  was  twice}  argued ;  the  firft  rime  by  BktU  Serjr. 
fbr  the  plaintiff  and  Draper  Serjt.  for  the  defendants  on  ti* 
5«b  of  ftbrtaty  1745,  and  again  on  this  day  by  Wynne  Serjt 
ear  the  foroicr  and  Witiet  King's  Serjt.  Ibr  the  latter,  when 

ZVOartgswe 

Judgment  (a)  for  the  plaint* 

(#J  ittw  rtaflmrpven  fcy  the  Court  do  not  appear  among  the  pap*?*0*  ** 
(Srit*  JWtic*  t  bar  the  folknrin^  account  U  taken  from  Mr.  J*  Atoj'*  <""' 

wUpofi 
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««  Upon  faveral  avowries  the  cjaeftsona  wvi  .  | 

Xft,  Whether  a  tenure  canoe  created  it  this  dayf 

«dty,  WhtThertco^-lfti^Cftivb<hbWtftbtlb»fl«^aM»  I 

/3<Uy,  Whether  two  futon  c*  frechoWcra  at  lcaft  are nor  tht  n*eeflta( 
judges  of  the  caurt  i  , 

And  after  two  arguments  WHtn  C  J.,  ^*rf  and  *V*f/r  Jbfticef,  wet 
of  opinion  that  no  tenure  can  be  created  at  thit  day  (f).  'that  the  ftewad 
akme  wkboattwo  (a)  frotopUriaat  leaft>  cannot  taMa  < 
that  the  futors  (3)  arc  the  judges  and  not  the  fteward." 


a 


ft.and  JMaVfet.  tmvfo*,  48.6*  *.  443,  1 

VW.  Cb.  £ir.  ^i.  #|  tfr*  Wi/.  title  « Gh*prrft,n  fk  p ;  and  if.  flj 
•«  iafimr,"  a/.  91  *  aW.  .*#<.  f/.  a  j  r«fa  tea*  ifrl  9  ft,  v.  AivrM 
G/nwr  v.  !*«#,  3  0.  tf  X  iaa.  447-  ***  Brgtf/Lm  v;  lumjm%  4  £.  &  J 
446.  An  amercement  at  a  court-baron  on  a  fret  tutor  of  the  manor  mill 
aHb  beafttaed  by  two  freehoftf  tenant*  of  4*  manor.  J#Aft*>r  v.  tWte  4 
JT3#  ao  j  and  S.  C.  MS.  WiUn  Ch.  J  which  agrce*witfi  It*  report  m  tPVfri 
with  this  additional  h€t  that  it  was  dated  negatively  in  the  fpecial  cafe  tha 
the  two  affeerors,  though  the/  rended  within  the  manor,  "  wercnot  free 
hokd  tenants  or  free  raitan  of  4*4*14  manor." 
(^▼id.#Jiaf.A 


Oriihhow  dgaifijl  I*t*fct  *nd  Fo«r  Qtfcm. 

npHlfe  was  an  a&ioo  on  the  ode*  1Phe  ferft  taint  in  the 
x  declaration  before  (tated  that  before  and  on  dje  ift  U 
May  1743  and  ever  fine*  the  plaintiff  was  poflbfcd  of  an 
ancient  meituage  and  divers,^  apa  acres  of  land  with  the 
appurtenances  at  $**dkur/t>  in  the  county  of  B*rkf>  and  by 
reafon  thereof  had  and  of  right  ought  (o  have  right  of  com- 
mon of  paftur*  for  all  his  commonable  cattle  levant  and 
couchant  in  and  upon  the  faid  mafitiege  with  the  appurtc- 
nances  in,  ^andburfi  Gmnp*  at  aU  rimes  of  the  year,  accept 
upon  and  from  the  10J1  of  Jum  until  and  upon  the  I Oth  oi 
Jutyj  yet  that  the  defendants  on  20  acres  of  the  foil  of  the  faid 
common  wrongfully  cut;  anej  4mg  turveey  to  wu  too  cart, 
loads  of  turves,  ana  carried  them  away,  whereby  the  plairoii] 
could  not  enjoy  his  common  of  pafture  in  fo  Urge  and  bene- 
ficiad  a  manner  as  he  ongfrtftc  Li  she  frcond  count  th< 
plaintiff  claimed  *  right  of  turbary  or*  the  lame  corjanW  ii 
refped  of  an  ancient  meffuage  &$• 

All  the  defendants  pleaded  the  general  iflue. 

not  left  —In  an  action  by  a  commoner  againft  the  lord  for  injuring  his  right 
he  muft  fct  forth  his  title  t  but  in  an  action  againft  a  ftranger  and  wrong-d< 
only  ftate  his  poflctfioiu 

An< 
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174*6  %    .And  four  of  than,  as  to  thefirft  count,  pleaded  that/ 

S^J£  Williamfm  was  feifed  in  fee  of  the  manor  of  Sandburfi\  and 

GtBSN~  ^^^  defendants  as  his  fervants  and  by  J)is  command  art 

bow  *  and  dug  the  (kid  100  cart-loads  of  turves  &c,  as  being  in  his 

agar*/*     feveral  foil  and  freehold,  and  carried  them  away  for  his  ufe, 

Il,L,Tfc0,arit  was  lawful  for  them  to  da    To  thefecond  count  they 

pleaded  a  fimilar  plea. 

The  plaintiff  new  affigned,  as  to  the  firft  count,  that  the 
turves  therein  mentioned  were  cut  and  dug  for  fade,  and  car- 
ried away  and  fold,  and  were  other  100  cart-loads  of  turves 
than  thofe  in  the  firft  fnecial  plea  mentioned  to  be  dug  taken 
and  carried  away  for  the  ufe  of  A.  tVUliarnfon ;  and  the  like 
as  to  the  fecond  count. 

To'  the  whole  of  the  ncwaffignment  the  defendants  rejoin- 
ed that  A.  Williamftm  long  before  the  faid  time  when  «,/ 
on  the  27th  of  O&thtr  1735,  and  before  was  and  ftill  is  fciW 
in  fee  of  the  manor,  and  that  he  then  gave  and  granted  to 
one  T.  Solrrus  in  his  lifetime  licenfe  and  libertv  to  cut  and 
dig.  turf  and  peale  for  fale.  from  off  the  laid  place  calW 
Sandhurft  Common^  and  to  take  and  carry  away  die  fame  aid 
tr  fell  and  difpofe  thereof  for  his  own  ufe  at  his  own  will  and 
pleafure,  to  have  ami  to  hold  the  (aid  licenfe  *nd  liberty  unw 
the  faid  T.  films  fron\  the  feaft  of  Saint  Michael  thenlaft 
paft  for  99  years  if  T.  Stlmes  fhould  fo  long  live ;  by  virtue 
of  which  licenfe  aftd  liberty  thefe  four  defendants  during  the 
lifetime  of  T.  Sobnes.f.  on  the  ift  of  Mn  1743,  and  oil 
divers  odier  days  &o»  as  fervants  of  T.  Sthne*  and  by  his 
.commana  cut  .and  dug  die  faid  turves  &c.  for  the  purpofe 
afbrefatd,  and  took  and  carried  them  away  and  delivered  them 
to  and  for  the  ufe  of  T.  Solmes,  as  it  was  lawful  for  them  to 
do&c 

To  this  rejoinder  there  was  a  general  demurrer,  and  join* 
derin  demurrer. 

BilfieUSerjt.  for  die  plaintiff  infilled  that  the  lord  of  the 
manor  could  not  juftify  cutting  turves,  foas  to  prejudice  the 
fights  of  the  commoners,  and  consequently  could  notg^.1 
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licenfe  to  others  to  do  that  which  he  could  not  do  himl 
And  that  the  plaintiff  was  not  obliged  to  reply  that  th 
was  not  fufficient  common  left,  becaufe  it  was  the  gift  of 
a&ion,  and  was  already  fet  forth  in  the  declaration.    Sm 
v.  Ftvinll,  2  Mod.  6. 

I 

I>rattr  Serjt  for  the  defendants.  Though  the  cominojj 
can  onlv  take  turves  for  fuel,  the  lord  may  take  them  j 
fale.     Beftdes  the  plaintiff  (hould  have  (hewn  his  title  H\ 

Jioff  v.  Ridtry  dm.  Rip.  341.)  the  a&ion  bcwig  broui 
againft  thofe  who  juftify  under  a  terre-tenant.  It  clea 
would  have  been  neceffafy,  if  the  defendant  were  ownef 
the  foil,  Hunt  v.  Gouch^  T.  2.  Gto.  2.  B.  C  R$L  596,  I 

.  this  is  the  feme  thing  (a)  *  whereas  the  plaiotiff  relies  mei 
\y  on  his  pofleffion.  \ 

WiUes  Lord  Chief  Juftice  was  of  opinion  that  the  defendaj 
(hould  have  averred  that  there  was  fufficient  common  left  i 
the  plaintiff;  and  that  the  plaintiff  was  not  obliged  to  rq 
it,  as  it  was  already  alleged  in  the  declaration.  As  KM 
obje&ion  that  the  plaintiff  ought  to  fyave  fct  forth  his  tit 
which  it  was  infifted  he  ought  to  have  done  againft  a  ten 
tenant,  his  Lordfhip  gave  no  opinion  upon  that  point,  b 
caufe  the  defendants  only,  claimed  under  a  licenfe,  whi 
having  exceeded  they  muft  be  coufidered  as  wrong-doers  a 
ftrangers. 

The  three  other  Judges  were  of  the  (ame  opinion;  Bu 
nett  J.  adding  that,  admitting  Serjt*  Draper's  rub  that  ti 
tide  muft  be  fet  forth  in  an  adion  againft  the  owner  of  tl 
foil,  the  defendants  in  this  cafe  muft  be  confidered  as  wronj 
doers  (b). 

Judgment  for  the  plaintiff  (t 


»■ 


But  fee  i  Barnard.  43s* 

That,  at  againft  a  wrong-doer,  it  is  fufficient  to  declare  onpafleffio 
Ice  Birt  v.  Str&de,  12  Mod.  97 ;  Cmb.  370  j  and  Skin.  61 1. 

(r)  The  caufe  was  afterward!  tried  npon  the  general  ifloe,  and  after  a  la 
hearing  the  plaintiff  was  nonfoited.  This  gave  rife  to  the  qveftioA  in  Bar 
1  *6.  refpeging  the  cods.  Jn  Barret  138.  it  is  laid  that  there  was  a  differcr 
of  opinion  among  the  Judges  refpeaing  that  determination :  in  Mr.  ].  Abn 
MS.  it  appears  that  the  whole  Court  of  King's  Bench  and  one  of  the  Bare 
were  again*  that  deonoo.    Vide  Drtcrly  v.  Pap,  a.  A  tf  *  391, 
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satunin,  Rica  am**  qui  tamv.  Doy$Y  Clerk 

Feb.;th. 

AcuApcn    *T»HE  defendant,  the  Reverend  J?.  Zte^CMc,. libelled  the 
m  mZ.  pUintiflT  in  the  Confiftorial  Court  of  Litchfield  and  G- 

bitin$intne*'**f7»  fcr  i  fay  of  ji.  on  fett  marriage*     fhe  plaintiff 
pariihofA.  moved  for  a  prohibition,  and  having  declared   the  defendant 
i^cetife*"1  order  *°  have  a  confulcation,  pleaded  the  following  cuftcm 
in  another    on  which  he  had  infixed  below  i"    <*  That   within  the  parifti 
panto  (hall  of  &/**  Martin  in  Birmingham  i*  the  county  of  Warwick 
^J*'^** there  w  and  from  time  whereof  $R.  there  hath  been  a  cer- 
for  and  in  "tl*n  ancient  cuftom  ufcd  and  approved  o^  to  wit,  that  every 
regardlbftheman  being  a  parifltioner  inbahitaia  or  fcfidtnt  of  or    within 
feid  marri-  the  fa;j  pari(h  0f  &„•„/  Martin  thai  hath  married  or  taken  to 
had  been  fo-  w^c  or   marricth  or  tafceth   to  wife  a  woman  either  refiding 
lemnized  in  or  inhabiting  within  the  faid  parifll  or  within  any  other  pariQj, 
A.,  it  bad/  an(j  procureth  and  hath  the  frid  marriage  fotemnised  between 
Mm  and  her  the  faid  woman  hy  viftia<  of  a  lie  nfc  in  any 
other  church  chapel  or  place  and  not  fn  the  Aid  church  of 
6aht  Martin*  hath  for  ati  the  -time  aforefaid  conftandy  paid 
and  osght  to  pay  to  the  re&br  of  the  rt&ory  of  the  (aid  pa- 
rifll church  of  Saint  Martin  fer  the  time  being  the  fern  of 
five  flatting*  of   lawful  money  of  Great  Britain  for  and  in 
regard  of   the-  Aid  marriage,    as  if  -the  fame  had  b^en  ac- 
tually had  and  folcmnizcd  in  the  faid  parifb  church  of  8aiat 
Martin." 

To  thft  pita  there  -was  a  general  demurrer,  and  JQinder 
.'    4n  demurrer.  - 

BdotU  §erjt.  for  the  plaintiff.  The  cuftom  pleaded  it  un* 
feafonabie  and  void.  %  Luttu.  1059.  Tbemp/on  v.  Davenport. 
No  fees  are  due  for  chriftening  or  burying  unlefs  by  cuftom, 
and  even  then  the  duty  muff  be  performed.  Bordeaux  v. 
Dr.  fymcajler*  Sal}.  372.  And  h»  *e  cafe  of  fi/iqykr  qui 
*a*i  y.  gc**>  1 14-  M*jm>  U$t>  U  ***  bolden  that  a  cuftom 
that  a  perfon  ikotdd  pay  the  churching  fee,  though  the  cere- 
mwyw&Wt  performed  was  void, 

Lee4r&e*jt.  fer  the  defendant  This  eaiftom  tuay  >ave  a 
feafonat^le  commencement.    AH  marriages  were  originally  by 

pubiiibing 
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blrfhing  banns;  and  licenfes  were  introduced  byftie  103d  | 
ion  as  a  drfpenfation  with  banns.  Some  fee  was  ajways> 
e  for  marriage.  The  office  of  matrimony  drred?  that  tnei 
lal  fee  (hall  be  laid  down  on  the  book. 

Writes  Lord  Ch.  J.  was  of  opinion  that  the  ctiftom  as 
•aded  was  void ;   but  fhould  have  doubted  if  it  had  keen  | 
:aded  to  be  due  as  coming  in  liecuof  the  fee  dud  on  ptrblifh- 
y  banns  which  are  difpenfed  with  by  licenfe. 

jtbniy  J.  Matrimony  h  a  facrament,  1  Gibf,  431'  (a),  ' 
d  therefore  rto  fee  ought  to  be  paid  for  it.  Lindwood  6^8.  , 
nd  he  referred  to  Anderfin  v. Walker ',  Luftv.  1030;  Ibpfafl  \ 
Ferrer $t  Hob.  175;  and  Bourdeauxv.  Dr.  lancafler^  cafe  1 
W.  3d*s  time/^j  171.  Galk.  333 ;  and  the  Dean  and Oiap- 
r  of  Exeter's  cafe,  oV#.  434. 

Burnett  J.  and  fl/Tiri  J.  of  the  fame  opinion* 

Per  Curiam  Judgment  for  the  plaintiff.  . 

(*)  The  words  of  the  carton  art,  "  Firmiter  inhibemus  ne  culquam  pro 
tiquA  peconia  tfenegetor  fepokura,  vrtfciptfitaw,  vel  tfqood  facnvaeabmi 
scteOafticam,  M  «tiaoj  matrimwuuai  poctfi^vydmn  ifipe#M^r." 

(*)  1%  Mod*  171.  v 


T. 


Jame?  Austin  agttinft  X.  WfUTT***-  j» 


fon 

c  'TRESPASS,  lie  plaintiff  dedans  that  die  jlc&ndaot C01 
*  on«be  gd  of  September  1749  at  Cambridge  took  and£J 
•rried  awayrooe  chocfes,  oae  pair  of  fcales,  one  /cafe  beam,  ryi 
pd  onetriaogkbelongMff  to  the  faid  beans,  of  the  plaintiffs,  *<* 
jtliae  aoi,  aod^oiwcrtoi  and  difpofod  thereof  to  hta  ow«i^r 
jfc.     Damagp40&  coi 

1.  •  iy« 

I  Tb*  defendant  pleads  two  juftifioations,  after  having  pkad-  ™ 
■oot  guilty  to  all  the  ftdpafe  except  taking  aod  jcarryiqg  ou 
Lay  the  cbeefes  Arc. ;  firft  that  the  town  of  Cambridge  with  fru 
te  Jibcrties  thereof  at  the  (aid  time  w^n  #c,  was  and  time  ™ 
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1 747.  out  of  mind  hath  been  an  ancient  town  and  borough  *,  and  thai 
r  there  is  and  at  the  laid  time  when  &c.  was  and  tunc  ou.  <j 
mind  hath  been  a  certain  ancient  (air  of  right  hoi  en  aw 
kept  at  Barnwell  and  Sturbridge  in  thfc  laid  county  wiJuotK 
liberties  of  the  faid  town  and  borough  yearly  and  every  ]tf 
on  the  feaft  of  Saint  Bartholomew  the  Apoftle  and  from  txri 
continually  until  the  14th  day  next  after  the  fiwft  of  the  b 
altation  of  the  Hebf  Croft  for  the  buying  and  idling  oU] 
kind  of  goods  and  merchandizes  in  the  lame  fair,  togetW 
with  all  and  all  manner  of  jurifdi&ions  authorities cou. is  p 
fits  of  courts  free  cuftoms  tolls  dockages  pickages  fUM 
booths  groundages  advantages  commodities  profits  a* 
mentf,  and  other  liberties  whatfoever  to  the  lame  tafe 
longing,  of  which  faid  fair  and  other  the  premiies  tiered 
belonging  as  aforefaid  (except  certain  liberties  jurifihctM 
&c.  to  the  chancellor  matter  and  fcholar;  of  du  uaivcrfit?  J 
Cambridge  in  the  fame  town  of  Cambridge  belonging,  and»1 
them  of  old  time  had  ufed  and  enjoyed)  and  alfoor  tne  d 
and  feparate  ufe  of  the  ground  and  foil  of  the  places  at  M 
tueUznd  Sturbridge  where  the  laid  fair  is  and  hath  been  H 
ought  to  be  held  as  aforefaid  for  and  during  all  the  rcfpcct.j 
times  of  holding  the  faid  fair  for  pickage  (tallage  and  g'H 
age  there  and  all  other  ufes  and  purpofes  of  the  laid  feM 
mayor  bailiffs  and  burgefles  of  the  faid  town  of  Qair^ 
at  the  faid  time  when  &c.  and  long  before  were  ami  ttul  j 
feifed  in  the/ir  demefne  as  of  fee.  And  the  faid  defend 
further  faith  that  the  faid  mayor  bailiffs  and  burgefles bci 
fo  feifed  of  the  laid  fair  with  the  appurtenances  and 
the  (aid  foil  as  before  mentioned  on  die  feaft -of  Saint n 
thokmew  the  Apoftle  in  the  year  1745  and  from  thence  < 
nually  until  the  14th  day  after  the  Exaltation  of  tht 
Crofs  in  the  fame  year  the  faid  fait  of  the  faid  mayor  bail" 
and  burgefles  was  holden  and  kept  at  BarnweUwaA  Sturbr^ 
aforefaid  within  the  liberties  of  the  laid  town  and  borough! 
the  buying  and  felling  of  any  kind  of  goods  and  mercW 
discs  in  the  lame  fair;  and  becauie  the  faid  cheefo* 
at  the  faid  time  when  &c.  being  in  and  during  the  time  1 
the  faid  fair  were  wrongfully  put  and  placed  in  and  ujrf 
the  ground  and   foil  of  the  laid  mayor  bailiffs  and  M 

Eeffes  called  Sturbridge  Fair,  to  wit,  where  the  faid  fair* 
>  held  as  laft  aforefaid  and  within  the  liberties  aforefaid  1^ 

ben* 
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bcring  the  faid  ground  and  foil,  and  doing  damage  to  the  174.7, 
f;iid  mayor  bailiffs  and  burgefles  in  the  ufeof  their  faid  foil 
thei  c,  the  Ciid  K,  Whittred  as  fervant  of  the  faid  mayor 
bailiffs  and  burgefles  and  by  their  command  at  the  laid  time 
when,  &c.  in  and  during  the  rime  of  holding  the  faid  fair 
took  and  feifed  the  faid  cheefe  s,  &c*  fo  doing  damage  therefor 
and  in  the  name  of  a  dijtrefs  for  the  faid  damages  fo  done 
and  doing  to  them,  and  carried  away  the  fame,  as  it  was 
lawful  for  them  to  do,  and  fo  juftifks  the  doing  it. 

To  this  the  plaintiff  replied  ;  and  in  his  replication  infi (red 

that  he  was  a  cheefemonger,  and  that  at  the  time  when,  &c. 

*  he  brought  the  cheefe  into  the  faid  fair  and  put  and  placed 

the  fame  in  and  upon  the  faid  ground  and  foil  of  the  faid  mayor, 

&c.  called  Sturhridge  Fair  in  the  faid  fair  there  fo  held  as 

aforefaid  to  expofe  to  fale  and   to  fell  the  fame  there  in  the 

faid  fair,  and  did  then  and  there  expofe  to  fale  the  faid  cheefe 

on  the  faid  ground  and  foil  in   the  faid  (air  there,  and  that 

the    faid   fcales,   beam,    and  triangle,    being  the   neceflary 

utenfils  and   implements  of  the  faid  trade   and   buiinefs  of 

the  faid  plaintiff  for  the  weighing  of  the  faid  cheefe  fo  expofed 

to  fale  there  when  fold  to  the  buyers  thereof  were  alfo  then 

and  there  brought  along  with   the  faid  cheefe  for  that  pur- 

pofeby  the  plaintiff  and  put  and  placed  along  with  the  faid 

cheefe  in  and  upon  the  faid  ground  and  foil  of  the  faid  fair 

there  for  that  purpofe,  as  it  was  lawful   for  him  to  do;  and 

that  the  defendant  of  his  own  wrong  took  feifed  and  carried 

away  the  faid^cheefe    fo  expofed  to  fale  in  the   faid  ground 

and  foil  in  the  faid  fair  there,  and  the  faid  pair  of  fcales,  &c. 

then  and  there  in  the  faid  fair  found  ;  and  this  he  is  ready  to 

ycrify,  wherefore  he  prays  judgment,  &c. 

The  defendant,  by  his  rejoinder,  confeffes  the  faft  to  be 
as  fet  forth  in  the  plaintiff's  replication,  but  infifrs  that  the 
plaintiff  put  and  placed  the  faid  cheefe  upon  the  faid  ground 
and  foil  in  the  faid  faiV  there  for  the  purpofe  in  the  faid 
replication  mentioned  without  the  licenfe  confent  or  agree- 
ment  of  the  faid  mayor,  &c.  for  this  purpofe  had  and  obtain- 
ed, and  againft  the  will  of  the  (aid  mayor,  &c.  therewith 
incumbering  the  faid  ground  and  foil  in  the  faid  fair  there, 
and ^  doing  damage  to  the  faid  mayor,  &c.  in  the  ufe  and 
enjoyment  of  the  faid  foil  there,  as  the  faid  defendant  hath 

S  f  before 
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1747.    before  alleged  5  and  this  he  is  ready  Co    verify,  wherefore 
he  prays  judgment,  &c. 

To  this  rejoinder  the  plaintiff  demurs  generally,  and  the 
defendant  joins  in  demurrer. 

The  fecond  ptea  is  fomething  different  from  the  firft ;  ard 
an  iffue  being;  joined  upon  an  immaterial  part  of  it,  vii., 
whether  the  place  where  the  faid  cheefe,  &c  was  put  was 
part  of  the  ground  within  the  faid  fair  commonly  called  the 
Cheefe  Fair,  which  iffue  was  Tent  down  to  trial,  and  i 
verdict  was  found  for  the  plaintiff,  who  affirmed  that  it  was 
on  part  of  the  ground  called  the  Cheefe  Fair,  this  fecond  plu 
is  quite  out  of  the  $afe. 

But  it  comes  on  now  before  the  Court  upon  the  plaintiff* 
demurrer  to  the  defendant's  rejoinder  on  the  firft  plea. 

And  feveral  objections  (a)  were  taken  to  this  plea  of  tk 
defendant; 

1  ft,  To  the  form  of  the  plea  5    < 

adly,  To  the  fubftance. 

Firft,  to  the  form,  ift,  That  the  defendant  had  not  fet 
forth  a  right  to  the  foil  in  the  perfons  under  whom  he  juftifi«> 
but  only  a  right  to  an  eafement  or  privilege  in  the  k>j7,  and 
therefore  could  not  diftrain  for  damage  done  to  die  IbiU  **" 
caufe  they  could  not  have  an  action  of  trefpafs  (i)  but  oni/**1 
action  on  the  cafe. 

2dly  That  the  defendant  has  not  fhown  when  their  right 
commenced,  nor  under  what  title  they  claim  it. 

(*)  This  cafe  wu  twice  argued 5  the  firft  time  in  the  Rmfter  terra  preeediflg 
by  Booth  Serjt.  for  the  plaintiff  and  D*eptr  Serjt.  for  the  defendant,  and  a$*o 
on  this  day  by  HJnm  Serjt.  for  the  Conner  and  Prime  King's  Serjt.  lor  the 
latter. 

(A)  But  as  thofe  under  whom  the  defendant  juftified  were  entitled  to  u* 
fole  and  feparate  ufe  of  the  ground  and  foil  of  the  place  where  the  our** 
rolden  during  the  fair,  qu*ri  if  they  might  not  have  maintained  trefjrf*  ^P^ 
any  pcrfon  who  committed  .a  trefpaft  on  the  ground.  Vid.  %  *•/•  &r-  W 
H.  pi.  t.}  Dyer%%^b.  ft*  4*%  9ntfmy.Mwhrttkt  3  Bam  1**4- »  •* 
iwt  v.  Mm*,  $D.&  E.  329. 
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$dly,  That  if  this  were  not  generally  necefikry  whe 
per  Ions  plead  that  they  are  feifed  in  fee,  yet  that  it  is  nece 
fary  in  this  particular  cafe,  becaufe  the  right  which  thi 
infill  on  is  laid  to  be  a  prefer iptive  right,  and  therefore  < 
they  do  not  fay  that  they  had  it  by  prefcription,  or  time  01 
mind,  but  only  fay  that  at  the  time  when,  &c.  and  lor 
before  wcr<?  and  ftill  are  feifed  of  this  right*  they  ought  1 
fet  forth  when  and  by  what  grant  or  tide  fuch  right  w 
vefted  in  them* 

The  objection  to  the  plea  in  point  of  fubftance  was,  th 

the  defendant  having  admitted  that  the  place  where,  &c  w: 

part  of  the  place  where  the  fair  was  held,  every  one  has 

right  to  come  there  to  fell  his  goods,  and  confequently  t 

lay  them  upon  the  ground  in  order  to  expofe  them  to  fafe 

neceflarily  incident  to  fuch  right ;  and  as  it  admitted  by  tl 

demurrer  that  the  cheefes  were  put  there  to  be  expofed  to  fa] 

and  that  the  pair  of  fcales  and  other  things  were  necefla 

for  weighing  and  felling  the  cheefe  and  put  there  for  th 

purpofe,  the   defendant    had  a   right  to  place    them  thei 

and  confequently  could  not  be  diftrained  as  damage  fe 

fant. 

As  to  the  objections  to  the  form  of  the  plea,  The  Ceu 

gave  no  pofitivc  opinion,  but  thought    that  the  defenda 

might  have  fet  forth  his  cafe  better ;  that  he  ought  to  ha 

fet  forth  the  title  of  the  mayor,  &c.  more  particularly 

they  claimed  a  prefcriptive  right;  and  that  they  might  ba 

(hewn  more  fully    that  they  were  owners  of  the  grou 

and  foil.     But  we  thought    that  thefe  defects  were   aid 

either  by  the  plaintiff  in    his    replication  faying  and   a 

mining  that  he  put  and  placed  his  cheefe,  &c.  in  and  up 

the  ground  and   foil  of  the  mayor,  &c.  or  by  his  replyii 

over  to  the  defendant's  plea  without  infifting  on  thefe  defel 

by  a  fpecial  demurier,  but  gave  no  pofitive  opinion  wheth 

they  would  have 'been   fatal   defects    if  he  had  fo  dor 

Betides,  it  was  infifted  on  by  the  defendant  (which   was 

fome  weight)    that  a  perfon  may   diftrain    things  dama 

feafant  even  though  he  be   not  owner  of  the  foil,  but  Y 

only  an  eafement  or  profit  out  of  it;  and    the  infhlnce 

a  commoner  was  mentioned  which  was  certainly  true. 

Sf2  I 
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174?.  But  not  being  quite  agreed  in  our  opinions  in  refpedto 
die  objections  to  the  form  of  the  plea,  we  gave  no  pofitive 
opinion  about  them,  being  all  clearly  of  opinion  that  the 
plea  was  bad  in  fubftancc  (*)." 

(a)  This  account,  which  appears  to  hate  been  written  by  the  Chief  luflicr 
in  one  of  his  note -books  after  the  cafe  was  determined,  finilhes  abruptly,  the 
rc&fons  which  induced  the  Court  to  decide  that  the  plea  was  bad  in  fubferxt 
not  being  added.  But  it  dearly  appears  from  a  fhort  note  on  the  back  ol  U 
Lordihip's  paper-book,  written  in  court,  that  the  grounds  of  decifion  war 
thofe  mentioned  by  Mr.  J-  Abvey  in  giving  his  opinion.  **  jitney  J.  The 
defendant  in  this  record  paffes  over  all  cuftomary  payments,  and  puts  his  ca£ 
merely  on  a  right  to  di  ft  rain  goods,  as  damage  fca&nt,  that  were  /</#//jplacd 
in  the  fair.  Now  1  admit  that  every  thing  that  is  damage  feasant  is  diftrami- 
Me :  but  the  cheefe  was  not  damage  feafant,  and  therefore  the  diftrefs  Mas  ut- 
lawful.  By  the  common  law  no  toll  is  due  for  things  brought  to  t!*e  fair  oolefi 
fold,  and  then  the  buyer  is  to  pay  it :  but  by  a  fpecial  cuftom,  it  is  true,  1 
man  ftiall  pay  for  his  place,  namely,  his  tending,  though  he  fell  nothing 
Br:  jihr.  **  toll,*'  fl.  %. ;  Sir  7*.  Je».  %vj.  A  pitching  \A.  for  every  hun- 
dred of  cheefe  expofed  to  fale  in  a  market  But  admitting  that  in  this  ca-c 
the  plaintiff  could  not  pitch  or  ground  his  goods  without  a  reasonable  fatis- 
fa&ion,  k  would  yet  be  agatnft  the  defendant  ;  for  this  is  not  adiftrrfc  for 
groundage  \  and  if  it  had,  if  the  fum  had  been  certain,  it  ought  to  have  ap- 
peared that  the  Court  might  judge  whether  or  not  it  were  a  reasonable  (am- 
That  goods  (i)  brought  to  a  fair  to  be  fold  are  exempted  from  diftrefs,  the 
cafes  Of  bammctfion,  Cr:  Eli*.  75.  LemHenAall  Market,  ih.  6a8,  and  1  U- 
Faym.  1 589.  clearly  prove.  And  2  do  not  know  any  judicial  authority  or  even 
obiter  opinion  againtt  them.  It  is  abfurd  to  fay  that  the  goods  were  legally 
placed  there,  and  eo  inftanti  were  doing  damage.  8  Gp.  146.  (*).  7*V  &r 
Cmrf  enter?  cafe.  An  hoftler  cannot  dittrain  my  node  damage  feafant;  for  I 
have  a  right  of  entry."— MS.  Abney  J. 


(1)  But  though  every  petfon  has  of  common  right  a  liberty  of  briagiag  bis 
gooAi  to  a  fair  or  market  for  fate,  he  has  no  right  to  creel  Rails,  or  to  bring 
tables,  there  for  the  purpofe  of  expofing  his  goods  thereon  to  fale :  and  U  1* 
ered  the  one,  or  bring  the  other,  without  the  content  of  the  owner  of  the 
foil,  he  fubjec^s  himfelf  to  an  action  of  trefyafs.  The  Mayer,  GrV.  of  Nertk- 
amptenv.  Ward,  *  &r.  1138,  and  1  H^ilJ.  107 ;  and  The  Mtyer,  &t.  •/  N«- 
nvicA  v.  Swan,  %  BL  Rep.  1  no  —See  the  cafe  of  the  Clerk  cf  the  Tntfiea  if 
Tawntw  Market  v.  KxmberUy,  %  Bl,  Ref.  1 1  So. 

(1)  Second  resolution  there. 
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1747- 
Fuller  qui  tarn  avainft  Say  Clerk.  *— nr*-' 

*  Monday, 

TN  a  prohibition  tried  at  the  Lent  affizes  at  Thetford,   in  Nov'  l6th- 
*   Norfolk^  before  Mr.  J.  AbneyY  a  fpecial  cafe  was  refer ved  A  wft«n 
for  the  opinion  of  the  Court  or  Common  Pleas.  inhabitant 

of  a  parifli 
It  ftated  that  witfiin  the   parifli  of   Swaffham  there   is  °f  the  age  of 
and  from  time  whereof  the  memory  of  mau  is  not  to  tlicjy6;0^ 
contrary  'there  hath  been  a  certain  ancient  and  laudable  cuftom  ©us  (t€t) 
ufed  and  approved  within  the  fame,  that  is  to  fay,  that  every  Hiail  pay 4d. 
married  man  inhabiting  and  redding  within  the  fa:d  parifh  yJ*£*  ™ff™ 
cf  Swaffham  with  his  wife,  fuch  married  man  and  his  wife  ing>i8 good, 
refpectively  bfeing  of  the  age  of  16  years  or  older,    hath 
paid  and  been  ufed  and  accu ftomed  to  pay  and  yet  of  right 
ought  to   pay  for  himfelf  and  his  wife  to  the  vicar  of  the 
vicarage  of  the  parifli  church  of  Swaffham  for  the  time  be- 
ing yearly  at  the  feaft  of  Eajier  or  fo  foon  after  as  the  fame 
his  been  demanded    four-pence  as  for,  and  in  the  name  of 
Eajier  offerings.     That  at  Eajier   1745   and   long   before 
Fuller  and   his  wife  inhabited  and  refided  within  the  parifh 
of  Swaffham,  and  were  refpejftively  of  the  age  of  16.     That 
the  plaintiff  and  his  wife  were  Quakers ;  and  that  neither  of 
them  ever  went  to  the  church  of  Swaffham,   or  ever  re* 
ceived  the  facrament  or  communion  with  or  from  the  de- 
fendant, the  vicar  of  Swaffham ;  and  that  neither  the  plain* 
tiff  or  his  wife  ever  participated  of  or  perfonally  attended 
upon  any  of  the  offices  of  the  church.     And  the  queftion 
was  whether  the  defendant  was  entitled  to  a  writ  of  confu- 
tation. 

This  cafe  was  argued  by  Leeds  Serjt.  for  the  plaintiff, 
and  Bellfield  Serjt.  for  the  defendant. 

For  the  plaintiff  it  was  contended  that  this  Eajier  offering 
was  in  the  nature  of  a  fee  for  adminiftering  the  facrament, 
and  that  as  the  duty  was  not  performed  the  fee  was  not 
due.  2  Lutut.  1010.  Lindw.  lib.  1.  tit.  2. ;  and  lib.  3.  tit, 
16.  Selden's  Tithes,  c.  4.  Spelm.  de  non  tenendis  Eccleftafticis, 
J.  6.  *.  4.  Spelm.  c.  4. ;  Godolp.  Repert.  Canon.  441. ;  Fox's 
Jfts  and  Monuments,  vol.  3.  p.  10. ;  the  rubrick  at  the  end 
of  the  communion  fcrvice  -,  Stilling fleet' }s  Ecclefiaji.  Cafes,  t 

vol. 
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1747.    vol.  292;-  Gibf.  340;    Archbifhop   Sedbury,  469;    ftat.  37 

v^-nr^  **'*•  8-  c.  12.  /  12.    /Pi{/I  Gtoy.  Ztftc;,  <\  52.     That  this 

FoLLxt  cuftom  was  too  genera),    becaufe  it  claimed  the  fee  from 

qui  um    thofe  who  do  not,  as  well  as  from  thofe  who  do,  receive 

*£ay.      *°c   ^acramcn^     And  that  it  was  void,  becaufe  it  does  not 

except  thofe  perfons  who  are  excepted  by  ft  at.  ilV.te  M 

c.  18.  /  1.;   and   Quakers  arc  there  exempted,   theyb-ing 

at  liberty  to  attend  their  own  places  qf  religious  worfhtp. 

And  the  cafe  of  Richards  q.  t.  v.  Davey  (a)  Clerk  was  cited 

to  fibew  that  this  cuftom  was  unreafonable. 

For  the  defendant,  it  was  argued  that  the  defendant  was 
entitled  to  thefe  fees  under  the  cuftom  from  a  confideration, 

1  ft,  negatively  of  what  Eofter  offerings  were  not,  and  adly, 
affirmatively  of  what  they  were,  ift,  That  they  were  not 
facramentary,  nor  paid  on  account  of  the  adminiftration  of 
the  facrament ;  Dr.  Jyliffe's  Pur.  Juris  Canonicu,  fo.  195- 
2dly,  That  they  were  formerly  voluntary  offerings,  but  were 
now  due  by  cuftom  in  fome  pariflje?,  and  arc  only  called 
Eofter  offerings  becaufe  payable  at  Eofter  \  Dr.  Aylijfti  P&> 
60  5  392,  3)  ftat.  27  H.  8.  c  20;  32  H.  8.  c.  7.  /  2*; l 
k?  ZE<Lb.c.  13./7.  io.(b)i  \W.&M.  c.i%.fb.{c)\ 

2  Inft.  659.  That  the  cuftom  was  eftablifhed  by  the  ver- 
di&;  and  that  the  voluntary  abfence  of  the  parifbioners 
could  not  excufe  tbem  from  paying  the  duty.  And  that  the 
toleration  ad  faved  the  right  to  theparfons,  &c. 

Upon  this  argument  each  of  the  judges  exprefled  aftrong 
opinion  in  favor  of  the  defendant* 

WilUs  LorxMCh.  J.  (aid  that  the  cuftom  was  found  by  the 
verdiA j  that  it  did  not  appear  to  him  to  be  either  illegal  of 
unreafonable;  that  by  the  rubrick,  u every  parifbioner  is 
to  communicate  at  leaft  three  times  in  the  year,  of  which 
Eofter  (hall  be  one  ;  and  yearly  at  Eofter  every  porifiiemr 

(a)  H.  oo  G.  1.  for*,  6*1. 

(i)  Which  enacts  that  all  and  every  perfon  and  perfons  who  by  the  law* 
or  cuftons  of  the  realm  ought  to  pay  their  offerings  (hall  yearly  pay  ^ 
to  the  parfon,  See.  at  fuch  four  offering  days  as  at  any  time  theretofore  with- 
in the  fpace  of  four  years  Ian  pan  had  been  ufed  and  accuftomed  for  the  pay- 
ment of  the  fame,  and  in  defftojt  thereof  t»  pay  for  their  laid  offering*  * 

(c)  By  the  forth  claufe  of  the  toleration  aft  it  is  cnacled  that  nothing  therein 
contained  (hall  exempt  any  perfons  from  paying  tithes  or  other  parochial  do* 
ties,  or  any  other  duties  to  the  church  or  minifter. 
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is  to  reckon  with  the  parfon  vicar  or  curate  and  pay  to  him 
or  them  all  ecclefiaftical  duties  accuflomably  due  there  and  at 
that  time  to  be  paid ;"  and  that  the  defendant's  right  was 
exprefsly  faved  by  the  ftat.  1  IV.  W.  At.  c.  1  l.f.  6. 

But  "  this  being  a  matter  that  concerned  fo  great  a  body 
of  men  as  the  Quakers,  though  the  Court  had  very  little 
doubt,  at  the  earned  defire  of  the  plaintiff  they  ordered  it  to 
be  fpoken  to  again  next  term.  Afterwards  however,  in  die 
next  week,  feveral  of  the  Quakers  came  into  court,  and 
faid  that  upon  confidcration  and  confulting  with  their  coun- 
sel they  did  not  defire  to  hear  it  fpoken  to  again,  but  were 
willing  that  the  Court  (hould  give  judgment  this  term/9    * 

Accordingly  on  the  laft  day  of  this  term  the  Lord  Chid 
Juftice  delivered  the  opinion  of  the  Court  (a)  in  favour  ol 
the  defendant,  and  a  writ  of  confutation  was  awarded. 

(*)  The  reafons  of  the  Court  as  delivered  by  the  Chief  Juftice  do  not  ap« 
pear:  but  the  feparate  opinions  of  the  three  other  Judges  given  on  the  firtl 
argument  were  thus  given  according  to  Mr.  T.  Abnef%  MS. 

"  Abnvj  J.  It  feems  to  me  very  difficult  to  give  an  exact  hiftorical  ac- 
count what  Eafrtr  offerings  were  or  for  what  they  were  due.  However  tc 
avoid  the  great  uncertainty  the  ftat.  a  fif  3  Ed.  6.  was  made,  by  which  a  cieaj 
rule  is  laid  down  for  the  guide  of  the  parfon  vicar  and  parishioners.  G\bJ9n% 
(p.  73S.)  fays  they  were  a  kind  of  composition  for  the  oblation  due  on  cer- 
tain folemn  occafions ;  and  (fo.  740.)  partly  a  compofition  for  the  holy  loaf, 
which  the  communicants  ufed  to  bring  and  offer,  and  which,  as  Dr.  G\bun 
fays,  is  to  be  anfwered  at  Eafttr,  because  by  the  rubrick  every  parishioner  at 
that  great  fcftival  was  bound  to  communicate.  It  is  plain  that  he  knows  not 
what  to  make  of  them.  What  has  the  holy  loaf  to  do  with  the  wafer  t  They 
rather  feera  to  me  to  be  in  the  nature  of  a  perfonal  tithe,  which  by  flat,  a  Gf  3 
Ed.  6.  c.  13.  /.  19.  was  to  be  paid  at  Eafler.  The  ftat.  1 3  EH.  1.  ft  4.  c.  1. 
de  circumfpecte  agatis  treats  of  them  as  mere  fpiritual  things,  and  gives  the 
cognizance  of  them  to  the  fpiritual  court  only.  It  feems  originally  to  have 
been  a  voluntary  or  tree  gift  either  at  marriage,  purification,  now  vulgarly 
called  churching  of  women,  or  at  burials  5  and  fo  is  Li tt wood,  Kb.  3.  dt  Dtci- 
mis  tt  Obl*twiib*t9  fo.  185;  and  when  in  money,  a  penny,  halfpenny,  or 
forthing,  or  any  other  thing.  But  die  Popifh  clergy  were*  Jo  angry  at  any 
attempt  to  fix  a  certain  fum  that  in  3  Ed.  3.  a  conftitution  was  made  that 
whofoever  attempts  to  fix  the  fum  (hall  be  excommunicated  with  the  greater  ex- 
communication $  it  being  the  conftant  aim  of  the  Romijk  clergy  to  get  all  they 
could  of  the  deluded  laky.  But  this  occafioned  fuch  a  variation  in  the  obla- 
tions that  it  produced  the  flat.  %  &  %Ed.  6.  c,  13,  /.  10.,  a  reafonable  and 
wife  provifion \  which  cna&s  that  all  perfons  who  by  the  laws  or  cuftoms  of 
the  realm  ought  to  pay  offerings  (hall  yearly  pay  the  fame  at  the  four  ufual  of- 
fering days  or  at  the  fcaft  of  Emfter  (i).  This  ftatute  made  parochial  cuftom 
the  rule  and  guide,  and  put  an  end  to  toe  canons  and  conftitution. 

By 


(1)  See  alfo  Do#»r  Lttjttld  v.  TjfdsJt,  Hob.  10,  11.  $    and  Carthtvt  v.  Ed* 
wards,  jfabLix* 
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By  tberubrick  5^  6  Ed.  6.  Every  man  and  woman  is  to  pay  to  the  curate 
1  7  47-     the  due  and  accuftomed  otierings 

Kubrick  13  &  14  Car.  %.  Yearly  at  Eafier  every  partthianer  (hall  reckon 
with  the  parfon,  vicar,  or  curate,  or  his  or  their  deputy  or  deputies,  aoc  ;^r 
to  him  or  them  ail  eccitfiaftical  duties  accuftomably  due.  The  flat  7^- 
W.  3.  c  6.  gives  two  }uftice*  of  tlie  peace  jurifdj&iou  over  oblations  ssd 
offerings;  and  the  ftatutc  3^4.^.  r.  1*.  makes  it  a  perpetual  law.  By 
the  rubrick  at  the  communion,  if  there  be  no  oblation  or  akm  then  the  jr*.! 
tiaUfay,  &c 

But  it  js  faid  that  the  plaintiff  is  a  Quaker,  and  as  fuch  is  exempted :  to 
how  does  the  exception  appear  ?  For 

1  ft,  The  cuftom  found  is  general,  every  married  man. 

adly,  The  canon  is  general,  ell  perfons. 

3dly,  The  flat  Ed.  3.  is  general,  all  perfons. 

4tlUy,  The  rubrick  Ed.  6.  is  every  man  and  woman. 

cthly,  The  rubrick  13  &  14.  Car.  a.  is  every  parimioner. 

The  ftatute  1  W.  &  M,  c.  \%f.  6  ,  that  moft  excellent  and  Chriftlan  la**, 
has  thefe  words  ♦«  nothing  in  this  ad  diall  exempt  any  perfen*  from  payrr.fr: 
of  tithes  or  other  parochial  duties  or  any  vker  duties  to  the  church  or  nun.iic 

From  all  which  1  conclude  that  a  confutation  ou^ht  to  go.  Arid  J  coukis  I 
faved  this  cafe  at  the  afltzes  not  from  any  difficutly  1  was  then  in,  but  becaafe 
it  concerned  great  numbers  of  paiochial  clergy  and  10  conudcrable  and  k>^  * 
body  of  the  fabje€ts  as  the  Quakeis  are. 

Burnett  J.  The  toleration  a&,  which  was  an  a£  of  great  indulgence  u 
Proteftant  Diffenters,  would  be  a  mean  of  deftroying  the  eftabLlhcd  court 
if  the  not  participating  of  the  iacMincnt  would  be  an  exemption  from  :.» 
payment  of  tithes  or  other  duties.  But  the  ferviceof  the  church  is  for  trie  ad- 
vantage and  benefit  of  all  the  pari/hioncrs.  The  toleration  ad  has  excuis! 
Quakers  from  attendance  but  not  from  payment 

BlrcA  J.  The  demand  is  founded  on  the  ftat.  a  &  3  Ed.  6.  ;  and  I  "fee  co 
color  of  exemption  in  any  law  by  being  a  Quaker."— MS.  ^hmey  J. 


M.  21  G.  a.  HaLDENBY    */.    TlJKE. 

Saturday, 
Nov.  11ft 

To  a  plea  A  SSUMPSIT  for  work  and  labor,  &c.  There  were  four 
of  tender  **»  counts  in  the  declaration ;  and  in  each  die  Aim  of  3/. 
plaintiff  re-  l8x-  I0^  was  claimed. 

phed  a  dc- 

refufai  be-        Plea,  non  affumpfit  as  to  three  laft  counts ;    and  as  to 

tore  fuing    t^e  ~/#  ,gx-  iod.  in  the  firft  la)  a  tender  in  the  common 

out  the         e      °  * 

writ  5  re-     form' 

joinder  that  % 

before  fuing      Replication,  that  after  the  making  of  the  faid  firft  promife 

out  the  writ  and 

he  tendered 

ice.  traverf- 

ing  that  at  any  time  after  the  tender  and  before  fuing  out  the  writ  plaintiff  requeued  him 

to  pay,  &c— Rejoinder  held  bad  on  demurrer.    In  a  plea  of  tender  defendant  muft  by  be 

was  always  ready  to  pay  t  ready  from  the  time  of  the  tender  is  not  ftri&cienu 

(a)  The  practice  formerly  was  to  plead  the  tender  to  one  count  only  5  but 
he  may  pkad  a  tender  to  the  whole,  ifhepleafej  chough  he  cannot  plead  non 

•ijumpfy 
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*nd  undertaking  &c.  and  before  the  fuing  out  of  the  faid 
original  writ  of  the  plaintiff  to  wit  on  the  29th  of  April 
!7*7  the  plaintiff  requefted  the  defendant  to  pay  him  the 
aid  3/.  i8j#  iod.,  ,and  the  defendant  then  and  there  wholly 
refuted  to  pay  &c  \  and  this  he  is  ready  to  verify. 

Rejoinder,  that  before  the  fuing  out  of  the  original  writ 
the  defendant  tendered  and  offered  to  pay  to  the  fflaintiff 
the  fum  of  3/.  i8j.  10^,  as  by  the  faid  plea  he  hath 
above  alleged,  without  this  that  the  plaintiff  at  any  time 
after  the  tender  and  before  the  fuing  out  of  the  original  writ 
of  the  plaintiff  requefted  him  to  pay  &c. 

To  this  the  plaintiff  demurred,  and  (hewed  for  caufe 
that  by  the  rejoinder  the  defendant  traverfed  matter  not 
alleged  in  the  replication,  and  that  the  rejoinder  was  no 
anfwer  to  the  replication,  but  totally  immaterial  &c. 

Poole  Serjt.,  for  the  plaintiff,  argued  that  it  was  not  ne- 
ceflary  to  allege  that  the  demand  and  refufal  were  after 
the  tender.  That  if  there  were  a  refufal  before,  the  plain- 
tiff had  received  damages.  And  he  cited  Giles  v.  Hart* 
Salk.  "622 ;  and  1  Ld.  Kaym.  254,  and  Sweatland  v.  Squire* 
Salk.  623  (a)  to  fliew  that  "  always  ready  from  the  time 
of  tender  is  not  a  good  plea  to  aflumpfit." 

Agar  Serjt,  for  the  defendant.  The  plaintiff  ought  to 
have  faid  that  the  demand  was  after  the  tender.  Here  was 
a  tender  of  the  whole  that  was  due  to  him.  And  he  cited 
a  cafe  in  this  court,  Burdus  v.  Keilborn*  7r.  19  &f  20  C 
2*  The  replication  has  not  admitted  or  denied  the  plea. 
After  the  tender  the  plaintiff  ought  to  have  demanded  da^ 
mages. 

Pdok  Serjt.  in  reply.  The  plaintiff  in  his  replication 
denied  the  material  part  of  the  plea,  namely,  that  the  de- 


aflumpfit  as  to  the  whole,  and  a  tender  as  to  part,  MacUIUn  v.  H<nv*rd9  4 
J>.  &  £.  i94.    And  therefore  the  ufual  mode  now  is  to  plead  noa  aflumpfit 
as  to  the  whole,  except  fuch  a  fum,  and  a  tender  of  that  fum. 
(*)  mulcck  V.  fyire,  10  M^d,  8 1.  S.  f. 

fendant 
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*747-  fendant  was  always  ready  to  pay.  The  traverfc  in  the  rc- 
^^p^  joinder  is  of  matter  which  is  not  alleged  in  the  replication: 
Hacbin-  bolides  the  plaintiff  is  entitled  to  damages  for  the  demand 
»v_     and  refufal. 


sgainft 
TOKI. 


Willes  Lord  Ch.    J.  was  of  opinion  that  the  rejoinder 
was  bad,  and  the  replication  good. 

Abnej  J.  Semper  paratus  (a)  is  of  the  eflence  of  a  pla 
of  tender. 

Burnett  J.  Damages  may  be  recovered  for  non-payment 
on  the  firft  demand. 

Birch  J.  Agreed  on  both  points. 

/ 
Jddgmcnt  for  the  plaintiff  (ty 

(*)  The  defendant  muft  alfo  fay  that  he  tendered  and  offered  to  fty 
Fremk  v.  W*tfm%  a  WUj.  74. 
(*}  Vid.  Do*gl*s  v.  Patrick,  3  Q.  &  £.  683. 


w**1**.*-  Jbffery  qui  tarn  agaivjl  Coles. 

Nov.  14th. 

AnaaiontorpO  an  a&ion  of  debt,  brought  on  the  ftat.  5  U  6  El  & 
recover  a  A  c  ^  aga|nft  regrators  foreftallers  and  ingroffers  (4 
KrtheiUt  thc  defendant  pleaded  nil  debet;  and  on  the  trial  at  the  J 
5&6Ed.  6.  fizes  in  Somerfet/hire  a  verdift  was  found  for  the  plaintiff) 
<.  14.  muft  fubieft  to  the  opinion  of  the  Court  of  Common  Pleas  on  tbc 
i*r^- M°™g  cafe. 

ty  where  the 

taftwas  The  defendant  on  the  nth  of  March  1745  at  BridgwM 

i^pf  Cd*  in  the  county  of  Somerfet/hire  bought  fix  weather  fticcp  &" 
Joounenced  of  the  price  of  3/.  18*.,  and  on  the  25th  of  March  174* 
in  the  fupe- fold   the  fame  fheep  alive  at  Axhridge  in  the  faid  county 
^W^V_  contrary    to   the   ftatute.     And   the  queftion  rcfervd  was 
J^ne    "  "  whether  the  action  was  well  brought  in  the  Court  of  Com- 
mon Pleas  at  Wejlminjiery  charging  the  offence  to  have  been 
done  and  committed  (as  in  truth  it  was)  within  the  county 
of  Somerfcty  or  whether  the  defendant  ought  to  have  been 


{*)  This  ftatute  hat  been  fince  repealed  by  ftat.  11  Gf.  }•  '•  7!< 

charged 
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rged  therewith  in  any  other  manner  or  by  any  other  fuit 
profecution  commenced  and  laid  within  the  faid  county  > 
Samerfet  only  and  not  elk  where,  purfuant  to  the  flat.  21  \ 
r.    J.  c.  4. 

^Vftcr  two  arguments  at  the  bar  on  the  2d  of  "July  and 
24th  of  November  1747  by  llellfield  Serjt.  for  the  plain- 
'  SLnd  Draper  Serjt.  for  the  defendant, 

The  Court  gave  their  opinion  in  favor  of  the  defendant, 
I  ordered  a 

Judgment  (a)  of  nonfuit  to  be  entered  up. 

m)  The  reafons  given  by  the  Court  do  not  appear  among  the  Lord  Chief 
tice'f  papers:  but  the  following  is  Mr.  J.  Ab*rf%  account  of  this  cafe*-— 
And  after  confideration.  #f  a  great  numbo-  of  caies  cited,  Tht  Court  were 
opinion  that  the  action  was  not  maintainable  in  the  fupenor  court,  unlefs 
fa£fc  had  been  committed  in  Middlefi*,  being  grounded  on  a  ftatutc  pre- 
sent CO  »i  Jac.  1.  c  4*  which  has  rcftrictive  and  negative  words  in  it. 
id  the  true  rule  is  (hat  in  all  penal  laws  antecedent  to  flat,  ai  Joe.  1. 
lere  the  juftices  of  affize  and  fuperior  courts  at  rYtfiminfitr  had  a  concur- 
\t  juriddidion  (1)  the  fuit  mull  be  commenced  before  juftices  of  affize  and 
Rons,  and  not  before  the  juftices  at  Wefhtrnfier.  for  though  the  ftarute  si 
ic.  gives  no  new  jurifdiftion  to  inferior  juftices,  yet  it  in  terms  takes  away 
e  jurifdidion  of  the  courts  at  Wefiminfter.  But  in  fuils  on  thofe  (Unites  that 
vc  debt  &c  and  mention  not  juftices  of  affize  or  peace,  they  mull  be 
ought  in  the  fuperior  courts,  otherwife  there  would  be  a  defect  of  remedy. 
/  this  refolution  the  feeming  contradictions  in  the  cafes  are  reconciled, 
iaiiy  of  which  treat  of  this  in  a  yery  look  manner.'*    MS*  Jtbney.  J. 


(1)  But  by  thefe  words  moft  be  underftood  <*  a  concurrent  jurifdi&ion  both 
to  tkefubjetl  matter  and  as  to  the  mode  of  proceeding."  And  therefore  where 
ie  flat.  1  Jac.  1.  c.  2*.  inflicted  certain  penalties  to  be  recovered  (fee). 
5.)  by  action  of  debt  or  information  in  the  courts  at  rVefim'mJfer,  and  (by 
clion  50)  gave  jurifdi&on  to  the  juftices  of  affize,  of  gaol  delivery,  and  of 
ie  peace,  "  to  inquire  of  the  premifes  and  to  bear  or  determine  the  fanuj* 
under  the  latter  claufe  the  inferior  courts  could  only  proceed  by  inJi&mext 
-  preferment,  it  was  holden  that  the  informer  might  bring  an  a&ion  oV 
:bt  in  the  court  at  Wtflmiufler  for  a  penalty  incurred  in  Surry t  notwithftand- 
g  the  ftat.  11  Jax.  1.  c.  4.,  otherwife  the  penalty  could  not  be  recovered 
:  all.  SMpman  qui  ram  v.  Henbcftt  4  D.&  E.  109.  See  alfo  Farrmgtom,  v. 
'eymer,  Cro.  Car.  ijlj  Hutu  98  J  Jfrfscafe,  SaUu  371  \  and  SmitA  vf  JV* 
r,  1  #r.  415. 
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1748,9. 

^-^-r^       Moyse  again Jl  Cock  sedge  and  Another. 

Fcbr&^'  TRESPASS  for  breaking  and  entering  the  plaintiffs 
Imk*ying  houfe  and  taking  the  plaintiffs  goods.  Plea  not  guilty, 
a  poor  rate  On  the  trial  at  the  affiles  at  Bury  in  March  1747  a  ver- 
nndera  of  <"^  *as  ta^en  *°r  tne  pk'ntinC  w*tn  lSm  damages,  lubjecl  to 
dftrefe'may  the  opinion  of  the  Court  on  a  cafe  rcfervtd. 
retain  of  the 

goods  foW  -j^  plaintiff  the  occupier  of  an  houfe  was  rated  51.  $i 
Sp«ccso7in  the  poor  rate,  and  on  her-refufal  to  pay,  a  warrant  -J 
the  diftrefs  diftrefs  was  granted  by  two  iuftices  to  the  defendants,  over- 
bid fale:  feers,  to  lev v  of  the  plaintiff's  goods;  under  which  the  <k- 
Ba^e* 4 *9'  fendants  diftrained  the  goods  in  queftion,  kept  them  fi« 
**  days,  then  caufed  them  to  be  duly  appraifed  by  a  fworn  ap- 

,  praifer,  and  fold  them  for  10/.,  that  being  the  beft  pr*e 
that  could  be  got  for  them.  The  defendants  paid  the  ap- 
praifrr  is.  for  his  trouble  in  viewing  and  appraiftng  the 
goods;  and  afterwards  tendered  to  the  plaintiff  3*.  <yL  part 
of  10 j.  which  (he  refufed  to  accept;  inliftmg  that  £he  ought 
to  have  45.  o/£,  5/.  3^.  only  having  been  applied  towards 
the  poor  lace. 

The  queftions  were,  I  ft,  Whether  the  defendants  ought 
to  have  tendered  the  plaintiff  4/.  qd.  as  the  overplus ;  and 
?dly,  if  they  ought,  whether  this  aclion  were  maintain- 
able* 

Prime  King's  Serjt.  for  the  plaintiff  argued,  ift,  That  the 
officers  were  not  authorifed  by  the  ftat.  43  Eliz.  c.  2.  t 
levy  more  than  the  fum  affeflcd;  no  charges  or  expences 
being  allowed  by  the  a<3,  as  is  the  cafe  in  thofe  a<5h  c 
parliament  where  the  Leg  Mature  intended  to  allow  the. 
charges  of  diftrefs  and  falc;  1?  Eliz.  c.  13.  /  5;  a  W.  \$\ 
M.  c.  5./  2;  and  3  fcf  4  IV.  IS  M.  c.  12.  2%,  TM 
trefpafs  was  the  proper  action ;  for  that  where  the  law  give! 
a  licenfe  to  do  a  particular  thing  and  the  party  exceeds  if, 
he  is  a  trefpaffer  ab  initio,  8  Co.  146;  1  Ventr.  36,  37. 
Cro.  Eliz.  783;  1  RoL  Abr.  673;  and  6  Mod.  216. 

Draper  Serjt.,  for  the  defendants,  infifted  that  the  powtf 
of  diftrefs  and  fale  given  by  the  ftatute  of  Elizabeth  aifu 

include  J 


uded  the  expences  neceffarily  attendant  on  that  diftrefs   1748,9, 
fale ;  otherwife  the  parifh,  for  whofe  benefit  the  diftrefs  s^-g-^/ 
;  given,  might  be  damnified  inftead  of  receiving  a  be-    movse 
t  from  it  by  expending  more  money  in  enforcing  pay-*    *g*i*ft 
it  than  the  fum  unpaid  amounted  to.     But  ally,  That     CooK- 
ill  events  the  a&ion  was  mifconceived,  becaufc  thede^*100*    c" 
Jants,  if  they  were  in  the  wrong  had  not  been  guilty  of 
lisfeazance,  but  of  a  non-feazance  only  in  not  paying 
money  over  to  the  plaintiff,  for  which  trefpafs  would 
lie.     The  Six  Carpenters*  cafe,  8  Co.  146,   That  in  1 
Raym.    188.    it  was  holden  that  an  adtion  of  trefpafs 
!  not  lie  for  a  nonfeazancc,     That  the  proper  remedy  in 
cafe  was  an  action  of  dtbt  or  aflumpfit. 

*rime  Serjt.  in  reply  mentioned  the  cafes  in  1  RqL  Rep. 
and  Noy  17. 

lie  Court  gave  judgment  for  the  defendants  (a). 

)  ««  the  Court  were  clearly  of  opinion,  ift,  That  the  1*.  for  the  cofts 
it  be  legally  and  reasonably  detained  by  the  overfeers,  the  fum  not  appear- 
>ppreifive  or  extravagant.  That  a  diftrefs  imder  the  flat.  43  Elm.  was 
e  confidered  not  as  a  diftrefs  at  common  law,  which  is  a  pledge  and  de- 
:,  but  as  it  was  faleable  that  it  was  in  the  nature  of  an  execution,  and 
the  necellary  expences  were  incidental.  That  ftatutes  made  in  favor 
larity  ought  to  have  a  benign  and  large  interpretation,  7V/v.  1 76.  Nay 
the  ftat.  43  Elm.  gave  power  to  imprifon  even  for  a  penny  ;  and  who  is 
•  at  the  expence ?  1  hat  it  would  be  abfurd  that  a  parifhioner  who  refufed 
ly  6</.,  mould  put  the  pariftx  to  the  expence  of  40*.  to  levy  it. 
ly,  That  in  this  cafe  the  a&ion  was  mifconceived  ;  for  here  was  no  irre- 
ity  committed  according  to  the  ftat.  17  (?#».  a.  c.  3^  no  m^feaxance* 
a  bare  nonfeazance  wiU  not  mike  a  man  a  trefpafler.  That  that  fta* 
vas  made  in  favor  of  officers ;  and  if  the  plaintiff  had  any  right  to  the 
t  muft  be  in  the  nature  of  a  debt,  for  which  aflumpfit  will  lie  and  not 
ifs  (1).  tht  Si*  Carftnttn*  cafe,  S  Ct.  146.  is  material.  A  fheriff, 
levies  money  on  a  juft  execution  aad  does  not  pay  it  over,  is  no  tref* 
,  1  U.  Rsym.  188.  Judgment  for  the  defendants  ftr  Mam  Curiam." 
Abttey  J. 


(r)  Prtjly  v.  Dawk'ms,  H.  n  fT.  3.  Bull.  N,  P.  45.  S..P. 
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m.*4g. i.  William  Ellis  againfl  William  Rowusai 
*rkUyi;  Richard  Wuman. 

Nov.  23d. 

[T«  ai  Gio.  2.    Rol.  1711,  3,  St  4.  J 

Defendant  '"TRESPASS  for  taking  and  impounding  the  plaintiffs  c 
i  lapfcajuf-  A    tie,  to  wit,  one  bullock  and  one  ox« 

♦ified  taking 

Vw£fi*t9     As  to  all  the  trefpafles  &<\  except  taking  the  ox  the  < 

and  after-    fendants  pleaded  the  general  iflue;  and  as  to  the  ox  ti 

tated  tha     P'ca<Jccl  fpccially,   that  the  Duke  of  NewcqftU  and  0^ 

cheywere*    (naming  them)  were  feifed  in  fee  of  the  manor  of  l*t 

takco/tir-    with    the  appurtenances  in   the  county   of  Glcucefltr, 

^httpng  the  which  Grainger*  s  Moor  is   part,  and  becaufe  the  ox « 

fadd^be  a  feeding  and  doing  damage  there  the  defendants  as  ferwnt 

departure,    the  Duke  of  NiwcaftU  &c.    by  their   command  took  J 

—if  a  com-  (aid  ox  in  the  name  or  a  diftrefs  and  impounded  bim. 
mpuer,hav-  * 

Common  for  The  plaintiff  replied  that  he  was  feifed  in  fee  of  a  meffc 
one  beaft,  and  twelve  acres  of  land  with  the  appurtenances  in  * 
fffioSJ  I*"01  <?  Luipi*h  and  prefer ibed  for  a  right  of  coins 
oolydiftrain  in  Grainger's  Moor  for  two  cows  or  for  one  ox  aw  J 
the  one  put  yearling  beaft  at  his  ele&ion  yearly  upon  and  from  the  ^ 

U&^tT'  day  ncxt  aftCr  the  third  da?  of  ^  until  Mfi**"'* 
were  both  then  next  following  as  to  his  mefluage  und  lands  with' 
turned  on  appurtenances  belonging;  and  then  he  ftated  that  bciq 
W£££ft  fcifcd  &c.  on  Monday  next  after  the  third  day  of  Mi) '  "V 
be  fawn  in  *9m  )'ear  °f  thc  reign  &c*  be  P"*  one  ox  into  the  faidpj 
aplea(jufti-&c.  to  ufe  his  faid  common  there,  which  faid  ox  w* 
San**  u^in8  his  **id  comm9n  thcrc  fr°m  thence  until  the  defend 
forcharge*  °f  thw  own  wrong  afterwards  and  before  Mi*?**01*4, 
whether  then  next  following,  to  wit,  on  the1 6th  of  Mq  »n  ** 
they  were  year  t00jc  an<j  impounded  the  faid  ox  &c. 
put  <m  toge-  * 

paraceiy.         Rejoinder^  (admitting  the  right  of  common  ft***"  ,flt 
and  if  the     replication,)  that  the  plaintiff  before  the  faid  time  wben 

^Tputot and  al  ** faid  time  whcn  &c- had  of  his  own  wron?  S 

fcrtf.  faid  place  &c.  two  oxen,  to  wit,  the  ox  in  the  <fcc'a  1 

mentioned  and  one  other  ox ;  that  the  faid  two  oxen  *  j 
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i  time  when  &c.  were  in  the  laid  place  &c.  feeding  on    1750. 
grafs  there  then  growing,  whereby  the  plaintiff  at  the  s-#^-^/ 
time  when  &c.  had  overcharged  the  faid  common  with     Eili» 
faid  ox  in  the  declaration  mentioned;  and  becaufe  the    *za'inP 
I  ox  in  the  declaration  mentioned  at  the  faid  time  when  *OWLM- 
.  was  in  the  faid  place  &c.  feeding  &c.  and  furcharging 
common  there  and  doing  damage  there  as  aforefaid,  the 
zndants  as  fervants  of  the  Duke  of  Kewcaftlt  &c.  (leav- 
the  faid  other  ox  of  the  plaintiff  in  and  upon  the  faid 
ce  &c.  which  he  of  right  ought  to  have  and  departure 
re  in  right  of  his  faid  mefliiage  and  lands  with  the  appur- 
ances  as  aforefaid  to  ufe  his  faid  common  of  pafture  at 
faid  time  when  Sec.)  took  the  faid  ox  in  the  declaration 
ntioned  in  the  faid  place   &c.    fo  feeding  on  the  grafs 
re  then  growing  and  furcharging  the  faid  common  there 
t  doing  damage  in,  the  faid  place  &c,  in  the  name  of  a 
trefs  for  the  faid  damage  there  then  done  and  doing  by  the 
i  ox,  and  impounded  &c. 

To  this  there  was  a  Surrejoindery  in  which  the  plaintiff 
imed  a  right  of  common  on  Grainger's  Moor  for  two 
m :  but  as  the  furrejoinder  was  abandoned  by  the  plain- 
's counfel  in  the  courfe  of  the  arguments,  it  is  not  given 
e. 

The  defendants  demurred  generally  to  the  furrejoinder. 

Tiis  cafe  was  firft  argued  on  the  6th  of  June  1749  by 
:tyer  Serjr.  for  the  plaintiff  and  by  Booth  Serjt.  'tor  the 
^hdants,  and  now  by  BellfieU  Serjt.  for'  the  former  and 
i if  King's  Serjt.  for  the  latter. 

!^wo  objections  were  taken  to  the  rejoinder  by  the  plain- 
ts counfel;  1  ft,  That  it  was  a  departure  from  the  plea; 
if  the  defendants  in  their  plea  replied  on  the  damage  fea- 
ffand  in    their  rejoinder    on  a   furcharge  of  common, 
h  did  not  fortify  the  matter  contained  in,  but  was  a 
rturc  from,  the  plea;   Co.  Lit.   304.   a\  Dofir.  PJae. 
fef  "  Departure"  1  and  that  the  defendants  might  have 
rid  the  furcharge  of  common  at  firft.     2dlv,  That  it 
«4ot  appear  by  the  rejoinder  that  the  defendants  had  a 
#  to  diftrain  this  ox;  for  that  as  it  was  admitted  on  the 
fll  that  the  plaintiff  had  a  right  to  put  one  ox  on  the 
;  common 
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common  the  defendants  ought  to  have  alleged  that  the  p.:i> 
tiff  firft  put  on  one  ox  and  afterwards  the  ox  in  q'etf.c'i 
and  that  they  diftrained  the  latter  as  a  furcharge,  unltfe  t 
were  both  turned  on  together ;  but  that  at  all  events  ii  o%  1 
to  have  been  dated  one  way  or  the  other,  either  that  tH 
were  turned  on  together  or  that  the  one  was  put  on  £1 
and  then  the  other  and  that  the  fecond  was  taken  as  a  -< 
trefs,  for  the  lord  has  not  his  ele&ion  to  take  which  ot  iri 
two  he  pleafes  unlefs  both  were  put  on  together. 

In  anfwer  to  thefe  objections  it  was  urged,  ift,  Thatifl 
matter  may  be  inferred  in  a  rejoinder  if  it  fupport  thep-1 
and  that  the  matter  difclofed  in  this  rejoinder  did  fupport :i 
fortify  the  plea.  Dixon  v.  James^  2  Lutw.  1238.  2:1 
That  it  was  not  neceflary  for  the  defendants  to  fcl 
which  of  the  two  oxen  was  firft  turned  on,  it  being  a  ^ 
fictent  justification  in  the  lords  in  taking  die  diftrels  rJ 
there  were  two  oxen  on  the  common  inftead  of  one ;  d 
that  it  was  difficult  for  the  lords  to  prove  which  wastf 
turned  on. 

But  The  Court  (Lord  Chief  Juftice  Wittes  and  ^ 
and  Birch  Juftices,  Mr.  Juftice  Gundry  being  abfent)  * 
of  opinion  that  both  the  objections  were  well  fbur^ 
Firft,  that  the  rejoinder  was  a  departure  from  the  pica;' 
that  there  was  a  great  deal  of  difference  between  dan* 
feafant  and  a  furcharge  of  common.  That  the  torch* 
might  have  been  pleaded  at  firft,  SalL  221.,  becaufe' 
defendants  then  knew  the  plaintifPs  right,  iti  which  rt? 
tnis  cafe  was  different  from  that  cited  from  Lufty 
Secondly,  That  it  ought  to  have  been  ftated  in  the  rejcir- 
whether  the  oxen  were  turned  on  the  common  together1 
feparately,  and  if  the  latter  which  of  the  two  was  firft  turi 
on;  and  that  it  did  not  now  appear  whether  or  not  I 
defendants  were  juftified  in  diftraining  the  ox  in  queftion ; 
And  they  gave 

Judgment  for  the  plai'-: 

fa)  But  it  docs  not  appear  that  either  of  thefe  objections  wis  taker 
fubfequent  cafe,  Hall  y.  Harding  +*J  Otters,  E.  9  Gm,  j.  B.  R.  4  ***'•{ 
and  1  BL  Rep.  673.  There  in  replevin  for  taking  the  plaintiffs  fe^ 
WkxtmanfiU  Down  the  defendant  avowed  taking  the  cattle  doing  d*^ 
his  right  of  common  %  the  plaintiff  in  his  plea  in  bar  claimed  a  w 
*  ,     ccrJ 
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aommon  for  himfelf ,  as  tenant  of  eight  acres  of  land,  for  two  flieep  for  every  j  y  r0# 
acre ;  the  defendant  (admitting  the  right  of  common  claimed  by  the  phi  n  tiff)  '  J 
replied  that  at  the  time  of  thediftrefs  the  plaintiff  had  fixteen  flieep  on  the 
common  over  atod  above  the  fixteen  that  were  diftrainecl,  that  the  defendant 
(eft  the  ftrft  mentioned  fixteen  to  ufe  the  common  and  only  dirtrained  the  fu- 
pernumefary  fixteen  with  which  the  plaintiff  had  overcharged  it  of  his  own  Row  us. 
wrong  and  which  were  doing  damage  to  the  plaintiff;  and  the  only  queftion 
made  was  whether  one  commoner  can  diftrain  the  cattle  ^i  another  common- 
er who  had  furctprged  beyond  bis  ftinted  number,  which  waa  determined  in 
the  negative ;  and  the  plaintiff  had  judgment. 


Charges  Pole  againft  George  Fitzgerald ;  jr.  aSGeo.£. 
in  Error,  Friday, 

May  8th. 
Exchequer 
£HU.,*o.  Geo,,  a.  B.  R.    Rofc  8a.]  Chamber. 

HpHJS  cafe  came  by  writ  of  error  from  the  Court  of  King's  infuranceon 
**  Bench  into  the  Exchequer-Chamber,  where  (after  two* thipapri- 
arguments  by  Sewell  tnd  Henley  for  the  plaintiff  in  error,  and  ]S5romja- 
by  Hume  Campbell  and  Ford  for  the  defendant  in  error)  the  maica toany 
unanimous  opinion  of  the  latter  Court  was  now  delivered,  as  ports  &c.  at 
follows,  by  feaorftiore, 

fTtUeSy  Lord  Chief  Juftice,  C.  B.     « It  is  a  very  great  ST* 
concern  to  me  that  I  differ  in  opinion  from  the  four  Judges  months 

of  the  King's  Bench,    for  all  of  whom  I   have  the  greateft  jrithout  fur' 

/     n      •  b  'i_ir  t  r  i  •  theraccount 

reipedt :  but  my  concern  is  the  lefs,  as  1  am  fupported  in  my  &c.  and  free 

or  inion  by  feven  other  Judges,  for  whom  like  wife  I  have  a  from  ave- 
v.ry  great  regard,  SSfjfiT., 

v      t  m  Geo.  i.e. 

Before  J  deliver  ojir  opinion,  in  order  to  come  at  the  point  37)  the  in. 
in  queftion  it  will  be  neceiTary  to  ftate  the  pleadings  and  the.fured  **ad 
fpecial  verdift  on  which  the  queftion  arifes^  which  I  will  d^  toe/tyto 
as  (bortly  as  I  can.  the  amount 

infured  5 

The  adion  was  brought  in  the  Court  of  King's  Berich  by  tem«L 
G.  Fitzgerald  againft  C,  Pole  on  a  policy  aflu ranee  under-  the  crew 
written  by  the  defepdant  for  lool.  on  a  (hip  or  veffel  CaUed  mutimfd» 
The  Goodfellow  Privateer^  and  the  plaintiff  hid  his  cafe  three  gf^ 
ways.     The  caufe  was  tried  at  the  Sittings  held  for  the  city  of  into  jamai-  • 
London^  and  a  verdict  was  found  for  the  defendant  on  the  ?» and  k*v- 
feconditnd  third  counts,  fo  they  are,  now  quite  out  of  the  cafe.  JJJ,?,™* 
But  a  fpecial  verdift  was  found  on  the  firtt  count,  and  on  that  arms  *cdc«r 

only  the  prefent  queftion  arifes.     The  policy  of  affurance  is  ferted  l,er» 

X  r  i^bywhichthe; 

1    l  !el  farther 

-    cruife  was 

prevented:  as  the  (hip  was  m  fafety  in  her  proper  port  at  the  end  of  the  four  months, 

$eld  that  the  allured  could  not  recover.  •  s 
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1752.     fet  forth  verbatim  in    that  count,  hut  I  will  only  ftatc  fuch 
parts  of  it  as  are  material  to  Che  point  in  queftion. 

The  infurance  was  made  on  the  31ft  of  Augujl  1744  on 
the  body  tackle  apparel  ordnance  munition  artillery  boat  ami 
other  furniture  of  and  in  the /hip  or  vtjfel  called  the  Gocdftl- 
low  Privateer^  whereof  P.  Joyce  was  mafter,  or  whoever 

'elfe  fhould  go  as  mafter,  loft  or  not  loft,  from  Jathaica  to  any 
ports  and  places  whatfoever  at  fea  or  fhore  a  cruifing  from 
port  to  ports  and  place  to  places  for  and  during  the  fpace  u 
four  calender  months,    beginning  the  adventure  on  the  fid 

Jbip  ice.  from  and  immediately  following  the  14th  day  0; 
June  then  laft,  and  to  continue  and  endure  until  the  /aid  Jti) 
with  all  her  tackle  apparel  &c.  {hould  arrive  at  any  ports  asri 
places  where  and  whatfoever  or  cruifing  from  port  to  ports 
and  place  to  places  for  and  during  the  fpace  of  four  calenfc 
months,  commencing  as  aforefaid ;  the  /aid  /hip  &c.  for  la 
much  as  concerned  the  aflured  was  and  (hould  be  valutf 
(one  half  part  of  the  faid  fhip)  at  1000/.  without  further  *• 
cpunt  to  be  given  by  the  aflured  for  the  fame. 

The  perils,  againft  which  the  infurance  was  made,  were 
the  ufual  perils,  which  are  fpecificd  in  policies  of  this  fort, 
and  it  will  not  be  material  paiticularly  to  mention  them.  But 
it  is  material  to  take  notice  that  they  are  all  of  them  faid  in  & 
policy  to  be  fuch  as  had  or  fhould  come  to  the  hurt  detriment 
or  damage  of  the  Jbip  &c. 

The  money  infured  by  the  defendant  was  100/.  The  pre- 
mium he  received  was  twenty  guineas;  and  in  cafe  of  l^ 
the  allured  was  to  abate  %L  per  cent;  and  the  aflurers  wcreP 
be  free  from  all  average.'  Theft?  I  think  are  all  the  parts  d 
the  1  olicy  that  at  all  relate  to  the  matter  in  difpute. 

It  is  averred  in  the  declaration  that  the  infurance  fo  mai 

by  the  plaintiff  was  made  for  and  on  account  of  and  in  truS 

for  and  tor  the  nfe  and  benefit  of  P.  Joycey  and  that  the  inter* 

eft  which  the  faid  P.  Joyce  had  at  the  time  of  making  the  utf 

infurance  and  during  the  faid  cruifc  in  the  faid  /hip  amount-j 

ed  to  a  large  fum  of  money  to  wit  to  2000/.  and  upward** 

and 
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and  that  the  faid  fhip  on  the  laid  14th  of  June  being  at  Jamai-     1752. 
cv*  in  good  fafety  fet  fail  and  departed  from  thence  in  and  upon  v^-y-^,/ 
her  faid  intended  voyage  a-cruifing,  and  that  being  fo  cruif-     Pots 
ing  there  was  a  mutiny  in  the  (hip  on  the  23d  of  September    ^fm 
following,  and  that  againft  the  will  of  the  mafter  and  officers  ouaibj 
of  the  fhip  (he  was  feized  taken  reft  rained  and  detained  by  the  in  £n»r. 
greateft  part  of  the  mariners  then  on  board  her  and  the  com- 
mand taken  from  the  mafter,  and  (he  was  not  permitted  to 
proceed  on  her  voyage  a-cruifing  any  longer,  but  was  carried 
back  again  to  Jamaica  on  the  30th  of  the  fame  September^ 
and  there  the  faid  mariners  ran  away  from  the  faid  (hip  with 
the  boats  belonging  to  her  and  totally  quitted  and  deferted  her, 
fo  that  (he  could  not  and  did  not  perform,  her  faid  voyage 
a-cruifing  during  the  faid  four  months,  but  from  the  time  of 
her  being  fo  feized  and  detained  during  the  refidue  of  the  faid 
four  months  was  totally  difabled  to  perform  her  faid  voyage, 
and  thereby  the  owners  and  proprietors  of  the  faid  (hip  total- 
ly loft  all  benefit  and  advantage  which  might  have  accrued  to 
them  in  and  from  the  faid  cruife  during  the  refidue  of  the  faid 
four  months ;  and  therefore  the  plaintiff  demands  98/.  by  vir-' 
tue  of  the  policy* 

Thefpecial  verdift  finds  the  policy  juftas  it  is  fet  forth  in 
the  declaration,  and  that  the  defendant  Pole  underwrote  100/. 
on  the  31ft  of  Augujl  1744.  It  finds  like  wife  that  the  <hip 
was  fafe  at  Jam aica  on  the  14th  of  June  1744,  and  failed 
from  thence  on  a  cruife,  and  was  an  Bnglijh  privateer  duly 
commifiioned  by  the  Admiralty  here;  and  that  during  the  faid 
cruife  there  was  a  war  between  Great  Britain  and  the  Kings 
of  France  and  Spain;  and  that  on  the  10th  of  July  the  faid 
fhip  in  her  cruife  took  a  French  (hip  of  the  value  of  4200/. 
and  made  prize  thereof.  That  on  the  31ft  of  Augujl  P. 
Joyce  the  captain  fell  ill,  and  was  obliged  to  quit  th  (hip 
with  the  confent  of  all  <he  crew;  arid  that  John  Huffhy  the 
hrft  lieutenant  was  by  the  confent  of  the  captain  and  all  the 
mariners  appointed  commander  thereof,  and  that  the  faid  (hip 
was  failing  on  her  cruife  from  a  port  called  The  River  of 
JDoggs  to  fetch  water,  and  within  the  faid  four  months,  to 
wit,  on  the  23d  of  September  1744  the  crew  of  the  (hip  mu- 
tinied againft  their  commander  and  officers  and  by  force 
carried  her  againft  their  will  back  towards  Jamaica  and  be- 
fotfi  hex  arrival  in  port  there  feized  the  boat  fire  arms  and 

T  t  y2  cutlaffe* 
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1752.  cutlaffes  belonging  to  the  faid  /hip,  and  carried  off  the  fame, 
>  and  deferted  the  (aid  (hip,  by  which  the  cruife  was  totally 
prevented  and  loft  for  the  remainder  of  the  (aid  four  months 
from  the  faid  23d  of  September.  It  is  further  found  that  the 
(hip on  the. 29th  of  September  1744  arrived  at  Jamaica^  aci 
was  there  in  good  fafety,  at  and  after  the  end  of  the  faid  four 
months,  but  was  prevented  by  the  faid  mutiny  and  defertion 
from  further  purfuing  her.  faid  cruife.  It  is  like  wife  found 
that  the  inftirance  was  made  for  the  account  of  P.  yoyce  the 
owner  and  captain  of  the  faid  (hip,  and  that  be  during  alltk 
time  of  the  faid  cruife  had  intereft  in  the  faid /hip  to  the  amount 
of  thefum  infured.  And  on  thefe  fads  the  jury  fubmitted 
the  point  in  queftion  to  the  judgment  of  the  Court  of 
King's  Bench,  who  have  given  judgment  for  the  plain- 
tiff. 

Upon  this  fpecial  verdift  two  queftions  arife, 
I  ft,  Whether  this  were  an  infurance  on  the  voyage,  or 
%  only  an  infurance  on  the  (hip ; 

2dly,  Even  taking  it  for  granted  that  this  was  an  infur- 
ance on  the- voyage,  whether  the  plaintiff  can  recover  in  this 
a#ion. 

The  firft  is  the  principal  queftion,  and  that  which  was 
chiefly  litigated  by  the  counfel;  the  fecond  was  but  juft 
hinted  at.  And  therefore  I  (hall  fpeak  more  fully  to  the  hrft, 
and  likewife  for  this  reafon,  that  if  we  determine  that  one 
way,  there  is  undoubtedly  an  end  of  the  matter  in  difpute  ; 
for  if  this  were  not  an  infurance  on  the  voyage,  but  on  the 
(hip  only,  it  is  not  pretended  that  the  plaintiff  can  recover 
in  this  a&ioo.  For  as  the  policy  is  mzdefree  from  average 
in  that  cafe  to  entitle  the  plaintiff  to  recover,  there  muft  be  a 
total  lois  of  the  (hip:  whereas  it  is  exprefsly  found  that  the 
(hip  was  in  fafety  at  Jamaica  at  and  after  the  end  of  the  four 
months. 

•  And  as  to  the  firft  point,  we  are  all  of  opinion  that  the 
infuiancewas  not  on  the  voyage  but  on  the  (hip,  for  the 
following  reafons ; 

1  ft,  Becaufe  it  is  contrary  to  the  nature  of  an  infurance 
to  cohiirue  this  to  be  an  infurance  on  the  voyage. 

2dly, 
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sdly,  Becaufe   from  every  part  of  this  policy  it  plainly    1752. 
appears  to  have  been  the  intent  of  the  parties  that  the  infu~ . 
ranee  fhouldbe  only  on  the  (hip 

3dly,  Becaufe  if  this  policy  were  to  be  conftrued  other- 
wile,  great  abfurdities  and  inconveniences  would  enfue. 

And  laltly  I  (hall  confider  all  the  cafes  that  were  cited 
which  are  any  ways  material  to  the  point  in  queftion,  and 
{hall  (hew  that  none  of  them  are  authorities  for,  the  plaintiff, 
but  that  feveral  of  them  are  exprefs  authorities  for  the  de- 
fendant. 

Firft  ;  The  conftrudion  contended  for  by  the  plaintiff  is 
contrary  to  the  nature  and  the  original  defign  of  infuraiices. 
They  were  at  firft  invented  tor  the  benefit  of  trade,  that 
if  a  merchant  mifcarried  in  one  voyage  he  might  not  be 
ruined  for  ever,  but  by  giving  premiums  to  other  perfons 
to  in  Cure  either  his  (hip  or  his  goods,  thelofs  (if  it  happened) 
might  be  divided  amongft  them,  and  fo  the  merchant  might 
be  enabled  to  try  his  fortune  in  another  voyage.  So  that 
infurances  were  contracts  of  indemnity  and  not  for  profit 
or  gain.  It  were  endlefs  to  cite  books  to  this  purpofe,  but 
I  will  mention  two  very  celebrated  authors,  Roccus  de  AJfe^ 
cutionibusj  and  Monfieur  Cleirac  in  his  treatife  called  Guidon, 
who  define  an  infurance  in  this  manner*  The  firft  fays 
"  A  About  io  eft  contractus  quo  quis  alienae  rei  periculum 
in  fe  fufcipit,  obligando  fe  fub  certo  pretio  ad  earn  compen- 
fandam  fi  perierit."  The  other  is  in  French^  but  I  chufe 
rather  to  put  it  into  Englifliy  "  An  infurance  is  a  contract, 
by  which  there  is  an  indemnity  of  things  tranfported  by  fea 
from  one  country  to  another."  Thefe  definitions  plainly 
ihew  that  the  nature  of  an  infurance  is  as  I  have  before 
mentioned.  And  therefore  by  the  laws  of  moft  foreign 
countries  infurances  were  to  be  made  only  on  part  of  the 
ihip  or  goods,  and  they  were  not  allowed  to  be  good  in  any 
foreign  country  (nor  here  till  of  late  years)  if  they  exceeded 
the  whole  value  of  the  Chip  or  cargo.  But  indeed  of  late  in 
Mngland  two  other  methods  of  infurance  have  been  intro- 
duced of  inttreff  or  no  intere/l,  and  of  valued  policies  which 
are  little  better  than  wages.  But  even  of  this  fort  Ik  never 
before  heard  of  any  infurance  on  a  voyage.  And  thefe  forts 
of  policies  have  been  found  fo  far  from  being  for  the  advan- 
tage of  trade,  that  they  have  been  very  detrimental  to  it, 
and  productive  of  great  frauds,  and  therefore  they  are  de- 
clared ' 
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1752.    clared  to  be  void  by  the  flat.  19  Geo.  2.  c.  37.    I  do  not 

w~y-^  mention  that  ftatute  as  extending  to  the  prefent  cafe,  bccaufc 

Polk     this  policy  was  made  before  that  ftatute.    But  I  mention  it 

*Z'wfi     to  (hew  that  thefe  forts  of  policies  ought  not  to  be  favoured, 


Fit,*-' 

mFrror/  is  no  exception  in  the  ftatute,   which  is  material  to  the 


r,ERAL&-  or  extended  beyond  the  exprefs  words  of  them;  and  there 


prefent  cafe ;  for  though  there  is  an  exception  in  refpeft 
to  privateers,  it  is  only  of  infurances  made  on  the  (hips 
themfelves. 

Secondly,  in  the  next  place,  I  think  it  plainly  appears 
from  the  words  of  the  prefent  policy  that  it  was  the  intent  of 
the  parties  to  fnfure  only  the /hip  wrth  its  appurtenances,  and 
that  they  never  thought  of  infuring  the  voyage.  This 
infurance  is  faid  to  be  on  the /hip,  &c.  The  perils  fpecificd 
in  the  policy  are  confined  to  fuch  as  may  happen  to  the  Jtifr 
&c.  The  fhip.,  &c.  is  valued  at  fuch  a  fum.  And  I  ftouM 
think  that  even  at  the  time  of  bringing  this  adion  the  plaiii- 
tiff  and  his  advifers  never  imagined  that  the  voyage  was 
infured,  becaufe  he  has  not  averred  in  any  part  of  his 
declaration  that  the  perfon  for  whom  the  infurance  was  made 
t?as  any  ways  interefted  in  the  voyage,  but  only  that  he  bad 
an  intereft  in  the  /hip.  But  this  was  (I  fuppofe)  an  after* 
thought,  founded  upon  a  miftake  in  the  refolution  in  the  cafe 
of  Pond  v.  King,  of  which  I  (hall  take  notice  by  and  by: 
and  upon  this  foot  it  was  inftfted  that,  it  being  mention*! 
in  the  policy  that  the  fhip  was  to  go  on  a  cruifing  voyage  for 
four  months,  thecruife  and  the  voyage  were  the  flung  infured. 
But  it  is  (I  think)  very  plain  and  clear  that  thefe  words, 
which  were  fo  much  relied  on  by  the  plaintiff,  were  inferred 
in  the  policy  for  other  reafons,  and  that  they  will  not  bo* 
fuch  a  conftrudion  as  is  contended  for  by  the  plaintiff.  Tk 
time  was  inferted  for  the  benefit  of  the  infurer,  that  he  mijjto 
not  be  obliged  to  make  good  the  lofs  of  the  fhip  unlefe  it 
happened  within  that  time*  And  the  mentioning  that  the 
fhip  might  cruife  or  fail  to  or  from  any  place  or  places  within 
that  period  of  time  was  inferted  both  for  the  fake  of  the 
infured  and  the  infurer ;  for  the  fake  of  the  infured,  to  pre* 
Vent  the  infurer  infilling  on  a  deviation;  and  for  the  iakeot 
the  infuFer,  that  the  (hip  might  not  be  employed  in  any  fa- 
vice  but  cruifing.  For  an  infurer  cannot  know  what  premium 
to  infift  on,  unlefs  he  knows  on  what  fervice  the  (hip  is  w 
be  employed,  whether  on  a  more  or  left  dangerous  voyage; 
if  therefore   this  fhip  had  beea   employed  during  the  fo»r 

months 
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months  on  any  other  fervicc  but  cruifuig,  to  be  fure  in  cafe  1752. 
of  lofs  the  infurcr  would  not  have  been  liable.  To  (hew 
the  abfurdity  of  the  notion,  that  this  expreflion  of  cruifing 
fhews  that  the  infurance  was  on  the  voyage,  I  beg  leave  to 
put  only  one  cafe,  which  is  too  plain  to  be  difputed.  Sup- 
pofe  a  man  infures  on  a  (hip  to  carry  tobacco,  from  any  place 
to  London,  (he  muft  carry  tobacco,  becaufe  if  {he  might  carry 
other  things  flie  might  be  in  greater  danger  of  being  loft: 
but  if  by  reafon  of  a  dorm,  or  for  .any  other  reafon,  the 
tobacco  be  thrown  overboard  and  loft,  but  the  (hip  comes 
fife  to  London,  was  it  ever  thought  that  the  Infurance  on 
the  (hip  was  to  be  paid  ?  And  yet  this  is  exadly  a  parallel 
cafe  with  the  prefrrrt.  n 

Thirdly,  What  I  have  already  faid  (hews  that  the  notion 
erf  an  infurance  on  a  voyage  is  abfurd  :  but  I  will  in  the  next 
place   mention  feveral  other  abfurdities  and  inconveniences 
that  would  enfue  if  this  conftrudtion  (honld  prevail.     In  the 
firft  place  it  would  be  a  double  infurance,  both  on  the  (hip 
and  the  voyage  j  for  if  the  fhip  were  loft  before  the  end  of  the 
four  months  to  be  fure  the  voyage  is  loft  ;  and  if  the  voyage 
be  loft,  according  to  tjiefplaintifPs  conftru&ion,  though  the 
fhip  (as  in  the  prefent  cafe)  be  in  good  fafety  at  the  end  of 
the  four  months,  yet  the  infurance  muft  be  forfeited.     In  the 
next  place  if  the  lofs  muft   be  total,  then  if  the  (hip    be 
fafe  but  one  day  or  one  hour  during  the  four  months   the 
infurance  will  not  be  forfeited.     On  the  other  hand,  if  it  may 
be  partial,  as  to  be  fure  an  infurance  for  four  months  may  be 
divifible  into  parts,  a  worfe  abfurdity  will  follow;  for  though 
the  fhip  in  the  firft  part  of  the  voyage  fhould  take  a  prize  of 
never  to  great  a  value,  yet  if  (he  be  prevented  purfuing  her 
-voyage  but  one  day  at  the  laft,  the  infurer  muft  pay  the  mo- 
ney infured,  which  would  be  very  abfurd  and  unjuft.    And 
yet  that  is  the  prefent  cafe  ;  for  it  is  found  by  the  verdidl  that' 
this  fhip  took  a  prize  in  the  beginning  of  her  Voyage  of  above 
double  her  value.     There  would   likewife  be  auother  great 
abfurdity  and  inconvenience ;  for  it  js  certain  that  the  onljr 
difference  between  thefe  valued  policies  and  policies  on  intereft 
or  no  intereji  is  this,  that  in  one  cafe  the  infured  is  not  obliged 
to  prove  the  quantum  of  his  intereft,  and  in  the  other  he  is 
not  obliged  to  prove  any  intereft  at  all :  but  in  all  other  ret 
pedis  thefe  and  other  policies  are  the  fame,  and  muft  be  de» 
termined  and  con  ft  rued  in  the  fame  manner ;  and  fo  it  was 
exprefsly  held  by  the  Court  of  Common  Pleas  in  the  cafe 

of 
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1752.    of  Di  Paiba  and  Ludhuu  {a).     Now  if  this  were  a  policy 

v*~-^  without  cither  of  thefe  claufes,  and  the  infurance  were  upon 

Pol  1     the  voyage,  how  is  rt  poffible  to  prove  what  the  lofsis?  for 

agmnfi     a  (hip  in  a  voyage  of  four  months  may  take  a  prize  of  a 

Fx™-     million  value,  or  (he  may  take  no  prize  at  all,  or  (he  may  in 

t*Errw.}  that  time  be  uken  or  loft  herfelf*  it  is  impaffible  therefore 

that  fuch  a  contingency  can  ever  be  valued.     From  thefe  ob- 

^  fervations  it  plainly  appears  what  nonfenfical  forts  of  things 

I  •     thefe  infurances  on  voyages  are:  and  if  it  were  neceffaryw 

I  give  my  opinion  upon  them*  I  (hould  think  (.according  to 

I  N        my  prefent  fentiments)  that  if  a  policy  were  to  be  fo  drawn 

[  as  that  a  voyage  were  infured  by  exprefs  words*  fuch  apo- 

!  Ticy  would  be  void,  both  as  illegal  and  unreafonable. 

J  I  come  now,  in  the  laft  place,  briefly  to  take  notice  of 

Several  of  the  cafes  (i)  which  were  cited  by  the  counfeL 
The  cafe  of  Pond  v.  King{€)^  which  was  determined  in  A 
ft'.  H.  21  Geo.  2/,  befides  that  it  is  a  very  modern  cafe,  is  as 
different  from  the  prefent  as  poffible.  For  though  the  words 
of  the  infurance  are  pretty  much  the  fame  as  the  prefent, 
'  the  (hip  there  was  totally  loft,  fhe  having  boen  taken  by  the 
French.  And  though  (he  was  retakeny  and  ordered  to  be 
reftored  to  the  owners  on  the  payment  of  falvage*  yet  tkj 
jfiever  thought  proper  to  pay  the  falyage,  fo  never  had  the 
fhip ;  ard  they  cer^inly  had  their  ele&ion,.  and  were  in  the 
right  to  do  fo.  For  as  by  the  terms  of  the  policy  the  in- 
furers were  not  to  pay  aay  falvage^  if  the  owners  had  paid  it, 
they  muft  tave  paid  it  out  of  their  own  pockets,  and  would 
thereby  have  loft  their  claim  on  the  infurers  >  they  thought  it 
therefore  moft  to  their  intereft  to  abandon  the  flup»  *"<*  w 
fue  the  infurers  for  the  money:  infured.  So  that  we  can  de- 
termine the  prefent  cafe  for  the  defendant  without  at  w 
fhaking  the  authority  of  Pond  v.  King.  The  cafe  of  W 
Paiba  v.  Ludlow  in  tlie  Court  of  Common  Pleas,  5  G* 1§1 
whidv  was  ftrongly  relied  on  in  the  prefent  cafe,  and  (as  I  a* 


(a)  torn.  Rt}.  3*0.  w^ 

(b)  All  the  cafe*  on  this  fuhjea,  both  prior  Mid  fubfequent,  are  cower* 
by  Mr.  Park  in  his  admirable  treatife  on  TAe  Liw  •/  Marine  Ufur$ncet. 

(c)  1  mif.  191.     The  report  of  this  cafe  in  f^ilfim  is  accurate,-  o*P"J 
arte  particular ;  the  claufe  at  the  end  of  the  policy  was  this}  "  J»  jjJJV^ 
fhip  flicukl  not  be  heard  of  in  twelve  months  after  the  expiration  of  the 
three  months,  the  aflurers  agree  to  pay  the  lofs ;    the  aflurcd  to  rep»X 
money  ia  cafe  the  (hip  (hould  be  afterwards  heard  of  ia  ftfcty.** 

informed) 
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informed)  was  much  infilled  on  like  wife  in  the  cafe  of  Pond    1752. 
V.  Kingy  is  no  authority  at  all  for  the  plaintiff,  it  having  been  t  > 

determined  on  quite  another  point)    for  there  the  queftion,     p0LC 
which  was  fo'much  litigated,  and  which  occafioned  fo  much    agmnji 
doubt  with  the  Court,  was  whether  the  (hip  were  loft  or  not,    F,TZ- 
the  property  not  being  altered  by  the  capture.     But   it  was^"^,?' 
never  once  mentioned  or  imagined  that  the  infu ranee  was  on 
the  voyage ;  if  it  had,  the  other  point  need  never  have  come 
in  queftion.     For  there  was  no  doubt  but  that  the  voyage 
was  loft  by  the  capture,  whether  the  (hip  were  confidered  as 
loft  or  not.     That  cafe  therefore  is  rather  an   authority  for 
the  defendant,  as  it  (hews  that  the  Court  and  counfel  at  thai 
time  had  no  notion  of  an  infu  ranee  on  a  voyage.     The  cafes 
of  Green  v.  Youngy  2  Lord  Raym.  840,  Trantor  v.  JVatfon^ 
6  Mod.  12,  and  an  anonymous  cafe  in  S a  Ik.  444,  were  de- 
termined upon  other  points;  and  not  a  word  was  faid  in  any 
of  them  of  an  infuranceona  voyage.     There  was  indeed  a 
nifi  prius  cafe  of  Berkley  v.  Cullen  cited  and  faid  to  have  been 
tried  at  G ui Idhali  before  Lord  Chief  Juftice  Leey  in  which  it 
was  faid  that  the  Lord  Chief  Juftice  delivered  his  opinion,  that 
though  the  {hip  were  alive,  the  policy  was  forfeited,  becaufe 
the  voyage  was  loft :  but  that  cafe  might  certainly  have  been 
determined  on  another  point;   for  the  (hip  there  was  feized 
for  his  Majefty's  ufe  and  turned  into  a  hulk,  and  the  owners 
never  had  her  again  before  the  end  of  the  voyage ;  fo  that  the 
fhip  was  certainly  to  be  confidered  as  loft.     And  there  is  ano- 
ther nifi   prius  cafe,  of  which  I  have  a  report,  which  was 
tried  in  the  King's  Bench  at  the  Sitting*  after  Trinity  term 
1740,  where  though  the  infurance  was  for  a  month  on  a 
cruife,  and  the  (hip  was  taken  by  the  French  and  detained 
for  fome  time,  fo  that  the  voyage  was  loft,  yet  as  the  freneh 
afterwards  quitted  her,  and  (he  came  back  fafe  to  Dartmouth 
within  the  month,  the  jury  (as  1  am  informed)  found  a  verdidr. 
for  the  defendant ;   and  I  never  heard  that  the  Judge  found 
/ault  with  the  verdidt,  or  that  there  ever  was  any  motion  to 
fet  it  afide.  ^ 

Having  faid  fo  much  on  the  firft  head,  and  it  being  I  think 
very  clear  that  this  was  an  infurance  only  on  the  (hip,  and 
not  on  the  voyage,  I  (hall  fay  but  very  little  on  the  fecond 
point,  that  if  this  were.an  infurance  on  the  voyage  yet  that 
the  plaintiff  could  not  have  judgment.  And  this  is  fo  very 
plain,  that  I  think  it  cannot  admit  of  a  difpute;  for  it  is  cer- 
tain 
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17q2.  ta'n  that  in  valued  policies  the  infured  mud  (hew  that  he  bid 
1  fome  intereft  in  the  thing  infured,  though  he  need  not  prove 
the  quantum  of  his  intereft.  Now  in  the  prefent  cafe  it  is 
only  found  that  P,  Joyce,  the  perfon  on  whofe  account  the 
infurance  was  made,  was  inter  eft ed  in  the  (hip,  but  it  is  not 
found  that  he  had  any  intereft  in  the  voyage  ;  nor  could  it  be 
h  found,  fince  it  is  not  fo  much  as  averred  in  the  declaration. 
Now  upon  a  fpecial  verdidl  no  fa&  can  be  prefumed,  nay  it 
muft  be  prefumed  that. there  was  no  fuch  f«u£fc  proved,  fmcea 
fpecial  verdi&  cannot  find  a  negative  (*).  It  is  certain,  and 
it  has  been  a  common  cafe,  that  the  owner  of  a  (hip  has  let 
his  (hip  out  to  cruife  as  a  privateer  only  at  a  certain  rite, 
without  having  *ny  (bare  in  the  contingent  profits  of  the  voy- 
age. And  if  the  cafe  were  fo?  there  was  the  more  reaion 
why  he  fhould  infure  his  (hip  at  a  high  rate,  as  fuch  an  enter- 
prise is  a  very  hazardous  fervice,  and  the  (hip  is  in  p& 
ganger  of  being  taken  or  loft. 

Therefore  for  both  thefe  reafons,  we  are  all  of  opinion 
that  the  judgment  of  the  Court  of  King's  Bench  muft  be  re- 
verfed  (*)." 

(a)  VIA.  Martin  r.  Jenkin,  2  Str.  1 144;  and  1  W\1J.  57. 

(I)  This  cafe  was  afterwards  carried  up  to  the  Houfe  of  Lords,  wherf"11 
judgment  of  the  Exchequer- Chamber  was  (on  the  ift  of  JlOrci  175*)  «™r"" 
cd ;  eight  of  the  Judges  were  for  affirming,  three  for  reverting  it,  and  Mr-  > 
Burjutt  who  dud  before  judgment  was  actually  given  coincided  with  thceigut 


ii»6Geo.a Thomas  Jenkins  on  the  Dernife  of  James  Pros- 
**■• ,5tlv      ser  othcrwife  Jenkins  againjl  Martha  Ji> 

KINS. 

[Hil.  14  Gto.  1.    Rol.  794.] 

A  n  ff*  the  trial  of  this  ejeament  for  lands  at  Yarhhill '  ni 

annuity  to   W  Wefthidi  in   the  county  of  Hereford,  a  fpecial  verdid 
B.  for  her    was  found,  from  which  thefe  fafts  are  taken. 
IJe^tobe  ' 


£r^j£L  On  the  22d  of  July  1729  Job*  Jenkins,  being  fcifd  >" 
Undtfytis  fee  of  the  premifes  in  queftion,  by  will,  after  giving  feVC[* 
"f^  pecuniary  legacies,  gave  «  to  Mary  Harper  5/,  a-year  u>be 

*ited  thofe 

bods  to  C.  and  appointed  C.  his  executor  t  held  tljat  C  took  an  cftate  during  the  liietu!K 

cJ  the  annuitant. 

Qu.  If  he  did  not  take  an  eflate  in  fee  ?  .1 

paid 
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paid  to  her  out  of  the  premifes  in  queftion  by  his  executor  as  long     1752. 
as  fhc  (hould  live,  and  to  be  paid  quarterly" ;  and  he  gave  to  <— v— > 
John  Jenkins  fon  of   his  brother  David  Jenkins,  "all  his  T.Jinkiw* 
Lands  goods  and  chattels  with  his  money  out  upon  bills  and  d«n.J.J*N- 
bonds,*'  and  appointed  him   fole  executor.     After  the  devi-      "?i 
for's  death,  to  wit,  on  the  id  of  May,  1730  John  Jenkins  M.  Jen- 
the  devifee  entered,  and  on  the  ift  of  July   1750  died  leav-     KXNS* 
ing  John  Jenkins  his  eldeft  fon,  and  feveral  other  children. 
The  premifes  in  queftioh   are  of  the   yearly  value  of  16/. 
James   Proffer ,  otherwife  Jenkins,  is  the  heir  at  law  of  the 
devi  for ;  and  the  defendant  is  the  tenant  of  John  Jenkins  the 
fon  of  the  devifee. 

After  two  arguments  at" the  bar  by  Prime  (a)  and  Willes 
lb)  King's  Serjeants  for  the  plaintiff,  and  Poole  and  Wynne 
Serjeants  for  the  defendant,  the  opinion  (r)  of  the  Court  was 
delivered  by 

Willes,  Lord  Chief  Juftice.  (After  ilating  the  fpecial 
verdift.)  ct  The  queftion  is  whether  the  executor,  John 
Jenkins-,  took  a  larger  eftate  by  the  will  of  the  devifor 
John  Jenkins,  or  only  an  eftate  for  life,  in  the  premifes  in 
queftion.  If  he  took  an  eftate  for  his  own  life  only,  he  being, 
dead  the  lefibr  of  the  plaintiff  as  heir1  at  law  to  the  teftator 
is  entitled :  if  he  took  a  larger  eftate,  it  muft  be  either  an 
eftate  in  fee  or  an  eftate  during  the  life  of  the  annuitant ;  and 
be  it  which  it  will,  as  the  annuitant  is  ftidl  living  (d),  the  lef- 
for  of  the  plaintiff  cannot  recover. 

Three  rules  were  laid  down  and  agreed  by  the  counfel 
on  both  fides,  by  which  it  was  faid  this  cafe  was  to  be  deter- 
mined j 

ift,  That  an  heir  at  law  fball  not  be  difinherited  but  by 
exprefs  words,  neceflary  implication,  or  manifeft  intent j 

adly,  That  every  devife  muft  be  confidered  as  intended  to 
be  beneficial  to  the  devifee  j 

3dly,  That  every  devifee,  who  is  to  pay  any  thing  out  of 
an  eftate,  muft  havefucb  an  intereft  in  the  eftate  as  will  ena- 

{a)  On  the  31ft  of  Ja*g*ry  175a.  (*)  On  the  15th  of  November  1751. 

\c)  It  dots  not  appear  on  what  day  the  judgment  of  the  Court  was  delivered : 
but  it  was  after  the  1 5th  of  November. 

(<0  It  did  not  appear  on  the  fpecial  verdicl  whether  the  annuitant  were  liv- 
ing or  dead  t  but  the  defendant's  counfel  infifted  (and  that  argument  was  now 
adopted  by  the  Court)  that  as  the  plaintiff  could  not  recover  during  the  life- 
time of  the  annuitant,  the  Court  could  notprefumehcr  death  wi  a  fpecial  verdi& 

We 
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I 

1752.    blebim  to  pay  it,  otherwife  the  intention  of  the  dsvifor  mil 
f—  v      ;  be  fruftrated.     And  we  agree  that  thefe  are  all  right  rules. 


tafcHEN-     ^  therefore  it  be  not  the  plain  intention  of  the  devifor,  ap- 

kins      gearing  on  the  face  of  the  will,  that  the  executor  fhould  have 

i  tgatftft     a  larger  eftate,  we  (hould  have  been  of  opinion  that  the  exe- 

^  If.  Jen-  cutor  would  only  have  had  an  eftate  for  lifr.     But  we  arc  of 

I  opinion  that  it  plainly  appears  that  the  devifcr  intended  to  give 

hi  in  a  larger  eftate. 

As  to  the  fecond  rule,  we  do  not  much  rely  on  that,  for  as 
-  in  this  cafe  the  executor  is  to  pay  the  annuity  of  5/.  out  of  the 
eftate,  and  as  the  eftate  is  found  to  be  worth  16/.  a-year,  he 
cannot  in  any  cafe  be  a  lofer.  But  we  found  our  opinion  on 
this,  that,  as  the  annuity  is  to  be  paid  by  the  executor  and  to 
be  paid  out  of  the  eftate,  the  intent  of  the  devifor  cannot  take 
place,  unlefs  the  executor  has  at  lead  fuch  an  eftate  in  the 
lands  devifed  as  will  laft  as  long  as  the  annuity  is  payable. 
Whether  he  has  an  eftate  for  the  life  of  the  annuitant  only, 
•rin  fee,  we  need  not  d*temine  in  this  adion,  becaufe  the 
annuitant  is  alive  :  but  we  are  rather  inclined  to  think  tljathe 
took  an  eftate  in  fee,  becaufe  there  is  no  one  C3fe  where  a  dc- 
rife  by  virtue  of  the  word  "paying"  has  been  adjudged  to 
kave  a  larger  eftate  than  for  his  own  life,  in  which  it  has  not 
alfo  been  adjudged  that  he  took  an  eftate  in  fee  (a). 

There  are  fo  many  cafes  upon  thitf  head,  mod  of  which 
were  cited  upon  the  argument  of  this  cafe,  that  make 
for  the  defendant,  and  the  matter  has  been  fo  often  deter- 
mined, and  is  now  fo  well  fettled,  that  I  (hall  only  juft  men- 
tion the  names  of  fome  of  thefe  cafes,  and  (hall  ttate  only 
one  cafe  particularly  which  was  cited  on  the  part  of  the 
plaintiff  in  order  to  lay  it  out  of  the  way,  becaufe  we  think 
that  it  is  no  authority  at  all  in  the  prefent  cafe.  This  caic 
I  mean  is  that  of  Anfky  v.  Chapman^  reported  in  Cro,  Car.  iSr 

(<0  See  Doe  0.  Betmley*  WrMovfe,  4  D.  &  £.  89.  There  the  devifor  gave 
bis  real  and  perfonal  eftates  to  his  wife  lor  life,  and  directed  part  ot  the  perion- 
alcy  to  be  fold  after  his  wife'i  death,  and  divided  between  fire  perfons .-  1* 
then  save  two  annuities  to  A.  and  /?.  to  be  paid  by  Ais  exerutor  wt  9/ bis  vtktlt 
tflate,  and  to  commence  after  his  vwfe's  death ;  and  he  then  devifed  "  the  re- 
mainder of  the  profits,  after  his  wife's  death  and  after  the  yearly  payment*  w 
the  annuitants,  out  of  his  whole  eftate,  to  C.  D.  and  E.  equally,  fliarc  art* 
Ihare  alike:*'  and  it  was  holdetitliat  the  executor  took  afw. 

but 
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ut  more  fully  by  the  name  of  Amejley  r.  Chapman,  in  Sir     1752. 
K  Jon.  21 1.     There  a  man  devifed  feveral  eftates  to  his  s^-y^/ 
ve  Tons,  without  laying  what  eftate  they  (hould  have  in  t.  Jiw- 
lem,  but  directed  that  they  (hould  bear  part  and  part  alike  xin*  <tem 
nd  pay  out  of  his  houfes  and  lands  devifed  to  them  to  his   ^J*** 
nfe  40/.  a-year  during  her  life,  which  he  was  bound  to    mgaht0 
ay  as  appeared  by  indenture,  covenant,  and  obligation;  and  M-  Jb*« 

was  holden  that  they  took  only  eftates  for  life,  becaufc  ***,•• 
*e  40/.  a-year  was  charged  on  die  lands  before,  and  the 
fiate  could  not  be  difcharged  by  his  will,  and  into  whofe 
ands  foever  the  eftates  fell  they  muft  be  charged  with  this 
nnuity;  and  that  the  will  only  contained  directions  to  the 
311s  in  what  manner  they  were  to  pay  it  whilft  they  enjoy- 
tl  their  feveral  eftates  in  the  land. 

The  cafes  on  the  other  fide  are  To  numerous  that  it  would 
e  but  mifpending  time  to  go  minutely  through  r>em  in  b 
Iain  a  cafe  as  this  is:  but  I  willjuft  mention  the  names 
f  fome  (a)  of  the  principal  cafes.  Cottier's  cafe,  6  Co.  16  ; 
nd  Cro.  Eliz.  378 ;  Spker  v.  %V/r,  Cro.  Jac.  527 ;  Wil- 
ck  v,  Hammond^  3  Co.  20,  2  r ;  Grave  v.  DeweL,  Cro.  Jac. 
99 ;  Weble  v,  Hearing,  ih  415,  416;  Lee  v.  JPithtrt,  Si* 
1  Jon/ 10 j ,  and  Pollexf.  539;  Read  v.  Hatton,  2  Mod. 
5  ;  and  Freak  v.  Lea,  2  Lev.  249 ;  the  two  laft  of  which 
re  very  ftrong  authorities  in  point,  but  I  think  that  the 
refent  cafe  is  fo  very  plain  that  it  does  not  want  them. 

It  was  faid  for  the  plaintiff  that,  if  the  executor  had  died 
i  the  lifetime  of  the  devifor,  this  annuity  would  liave  been 
lapfed  legacy,  which  (hews  that  it  was  no  charge  on  the 
ftate,  but  muft  die  with  the  executor :  whether  this  would 
ave  been  fo  or  not,  it  will  be  time  enough  to  determine 
vhen  fuch  a  cafe  comes  before  vs.  But  we  think  it  is  a 
ircumftancc  not  material  in  the  prefent  cafe. 

Another  matter  diredly  contrary  to  this  was  likewife  in- 
fted  on  for  the  plaintiff,  that  this  was  a  charge  on  the 
ftate,  and  therefore  would  -remain  a  charge  on  it  in  the 
ands  of  the  heir  after  the  executor's  death.    But  I  think 

(a)  See  alfo  Moone  d.  Faggt  v.  Hcafmtri,  Htt%  X»  Ci§,  a.  fuf.  140,  141. 
nd  the  cafes  there  referred  to. 

othcrwife, 


Clttf. 
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1752.    otherwife,  becaufe  it  is  dire&ed  to  be  paid  bjthew$\ 

-v-r-^— w'  and  becaufe,    if  fo,    the  annuitant  would  have  no  read 

T.  Jen-  againft  the  heir  for  a  breacn  of  the  condition:  he  has  a 

riN«dem.  mC<ty  againft  the  executor  and  his  heirs  for  a  breach  of 

ki*  t."    condition,  and  the  heir  may  enter  for  the  benefit  of  the; 

mgainji     nuitant.     But  if  it  be  conficicred  as  a  condition  annexe! 

M.  Jim-  the  eftate  of  the  heir,  no  one  can  enter  on  the  heir  fem 

condition  broken;  and  if  they  are  conftrued  as  words i 

mitation,  it  will  be  exadlly  the  fame  thing,  becaufe  (bi 

tate  is  not  limited  over  to  any  other  perfon. 

As  to  the  obfervation,  that  it  is  only  faid  to  be  pi 
the  executor ^  and  bis  heirs  are  not  mentioned,  we  think 
of  no  weight;  for  faying  that  his  executor  is  to  p^v 
only  defcriptio  perfonae,  and  is  juft  the  fame  as  if  he  lui 
to  oe  paid  by  John  Jenkins* 

For  trfcfe  reafons  we  are  all  of  opinion  that  r-J 
muft  be  for  the  defendant." 


H.aSCe*.  DRAKE   V,   WlGEESWORTHU 

a. 
Yfcdnefiby, 

Fcb- 1Itb-  [Hill.  t3  Gip.  %.  KoJ.  630,  «3i.J 

A  mftora,  'T'HIS  was  an  a&ion  on  the  cafe,  in  which  the  p» 
WeMd!  (amongft  other  counts)   declared  that  on  the  ft 

ersinthe"  Auguft  1 747  and  before  he  was  and  from  thence  M 
pariih  of  A.  had  been  and  ftill  was  lawfully  poflcfled  of  and  in  a  a 
S^r"**  ancient  l")  watcr  cornpmill  called  BarnoUJwick  ABB 
com  which  tne  appurtenances  fituate  and  being  in  the  parifil  of  B& 
fhAilhevtftdwici  in  the  county  of  Thrt,  and  by  reafon  thereof  h* 
by  them  ought  to  have  for  all  the  time  of  his  poffeffion  as  afol 
Snthe  '  '»  of  a11  corn  ground  in  tbc  faid  m^  and  that  all  ft 
parifh,  is  holders  and  occupiers  of  dwelling-houfes  within  the  J 
good :  but  a  0f  Bamldfvukk  aforefaid  during  all  the  time  of  the  faid  \ 
S^SaiF  tiff>s  P^fcffion  of  the  faid  mill  with  the  appurtenano 
grind  all  right  ought  to  have  ground  and  ftill  of  right  ought  to  I 
tieircorn  at  the  faid  mill  all  their  corn  after  the  grinding  o" 
bal°r/  ufed  and  expended  in  their  refpeaive  houfes  and  to  f 
Such  an  ob-  . 

ligation  on  an  occupier  of  one  of  inch  houfes  is  not  extmgnUhcd  by  one  of  ovr  «W 


«$  been  formerly  ei/ed  in  fee  of  fuch  houfe  and  of  the  mi!)  at  the  fame  time. 
Qji-  M  it  wouM  not  have  been  extmguilhcd  by  the  King's  having  »*#***•  *ucai  ^ 

(«)  Itisnoi 
2  Sound-  mf 


(«)  It  is  not  ncceflary  to  (late  that  it  is  an  tncititt  mill,  Cvy*'*  y' 
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he  plaintiff  for  the  grinding  thereof  a  reafonable  toll;  that  1752,3! 
:he  defendant  was  on  the  day  and  year  aforefaid  and  ftill  was 
in  houfeholder  occupying  a  certain  dweHing-houfe  in  tke 
3ari(h  of  Barnoldjwick^  and  had  for  all  the  time  aforefaid  in- 
habited in  the*  faid  dwelling-houfe,  neverthelefs  that  he  {the 
defendant)  knowing  the  premifes  &c.  but  designing  to  in- 
jure the  plaintiff  and  to  deprive  him  of  the  profit  and  advan- 
tage which  of  right  ought  to  have  accrued  to  him  for  the 
grinding  of  the  corn  of  the  faid  defendant  by  him  after  the. 
grinding  thereof,  within  the  time  aforefaid  ufed  and  expended 
in  his  houfe  011  the  ift  of  AuguQ  in  the  faid  year  and  ore 
other  days  and  times  &c.  at  Barnoldfwiek  aforefaid  withdrew 
his  grift  from  the  faid  mill  and  ground  and  caufed  to  be 
ground  a  great  quantity  of  his  Corn,  that  is  to  fay,  1000 
bufhels  of  wheat  &c.  by  him  after  the  grinding  thereof  in 
his  faid  houfe  within  the  time,  aforefaid  ufed  and  expended 
in  and  at  other  mills,  to  wit,  at  Barnoldfwiek  aforefaid ;  by 
reafon  whereof  the  plaintiff  had  totally  loft  the  profit  and 
advantage  which  he  might  and  ought  to  have  got  and  ob- 
tained for  the  grinding  thereof  at  his  faid  mill. 

To  this  the  defendant  pleaded  the  general  iflue. 

On  the  trial  the  plaintiff  proved  a  cuftom  time  immemo- 
rial for  alt  the  houfeholders  and  oocupiers  of  dwelling-houfes 
within  the  parifti  of  Barnoldfwiek  to  grind  at  the  plaintiff** 
mill  all  their  torn  after  the  grinding  thereof  ufed  and  ex- 
pended in  their  refpective  homes,  and  to  pay  to  the  owner  or 
tenant  of  the  mill  for,  the  time  being  for  the  grinding  there- 
of a  reafonable  toll.  That  the  defendant  during  the  time 
mentioned  in  the  declaration  was  an  houfeholder,  occupying 
a  certain  dwelling-houfe  in  the  parifh  of  Barnoldfwiek^  and  . 
during  the  time  in  the  faid  declaration  mentioned  had  with- 
drawn his  grift  from  the  plaintiff's  mill.  The  defendant  did 
not  controvert  the  ufage  proved  on  the  part  of  the  plaintiff, 
but  gave  in  evidence  certain  ancient  deeds,  by  which  it  ap- 
peared that  King  James  the  Firft  became  and  was  at  one 
and  the  fame  time  feifed  in  his  demefne  as  of  fee)  in  right  of 
his  crown,  as  well  of  the  faid  mill  as  of  the  faid  meffuage 
which  the  defendant  occupied  during  the  time  mentioned  in  the 
declaration. 

It  was  infifted  on  the  behalf  of  the  defendant  that  this 
unity  of  pofleffion  in  the  crown  deftroyed  the  right  claimed 

by 
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by  the  plaintiff  to  bind  the  defendant  by  cuftom  to  grind  at 
his  mill:  whereupon  a  verdidl  by  confent  was  found  for 
the  plaintiff,  fubjeft  to  the  opinion  of  this  Court  upon  this 
queftion, 

Whether  there  was  any  unity  of  poffeflion  which  had  do 
Obeyed  the  plaintiff^  caufe  of  a£Hon  ? 

The  cafe  was  twice  argued,  the  firft  time  on  the  6th  of 
May  175 1  by  Poole  Serjt.  for  the  plaintiff,  and  by  BootU 
Serjt  for  the  defendant,  and  the  fecond  time  by  Wiles  Serjt. 
for  the  former  and  Prime  Serjt.  for  the  latter.    And  now 

Willes  Ch.  J.  delivered  the  opinion  of  the  Court,  as  fol- 
lows, after  ftating  the  cafe. 

"  Two  queftions  have  been,  argued,  though  one  only  is 
made  in  the  cafe  j  '  * 

I  ft,  Whether  or  not  the  cuftom  be  good  \ 
2dly,   Whether  it  has  been  deftroyed  by  unity  of  pot- 

feffion. 

Firft;  This  is  exactly  the  fame  cuftom  as  is  ftated  in 
Higget  v.  Gardener  in  1  RoL  Jhr.  559,  pi.  4.  It  is  a  good 
cuftom  that  a  perfon  and  all  thofe  &c.  have  been  feifed  of 
a  mill  time  out  of  mind,,  and  that  all  the  inhabitants  within 
the  parifh  ought  to  grind  all  their  corn  whith  they  expend 
in  their  meffuages  or  tenements  at  the  faid  mill;  and  this 
is  good,  though  all  the  inhabitants  are  not  his  tenants  j  for 
this  cuftom  might  have  a  reasonable  commencement  by 
agreement  at  the  erection  of  the  mill.  The  fame  cafe  is  in 
2  Buljlr.  195;  and  there  it  is  faid  that  this  was  undoubtedly 
good  by  way  of  tenure,  and  a  fsrtlori  by  prefcription  and 
cuftom  it  may  be  fo;  and  Lord  Ch.  J.  Cook  faid  that  a  writ 
de  fecta  ad  molendinum  lies  where  it  is  by  cuftom  as  well 
as  where  it  is  by  tenure.  And  he  faid  that  though  it  might 
have  a  reafonable  commencement,  yet  it  might  be  difficult 
to  ihew  it  (a) ;  and  though  no  reafon  can  be  given  for  the 
beginning  of  this  or  any  other  cuftom  yet  mn  fequitur  that 

£0)  Sec  Cw*/<r</£e  y.  FanJAtrw,  DutgL  13*.  o&.  ed. 
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the  cuftom  is  imreafonable  and  again  ft  retfon  at  the  begin- 1752,  J. 
ning  of  it;  for  for  fome  things  no  reafon  can  be  given;  and  wjp*^ 
per  Curiam*  the  cuftom  is  good.     As  to  the  beginning  of  D*ak* 
cuftoms,  it  was  faid  by  Lord  Coke  in  Gaiiwart%  cafe  (a)     H«<j* 
{fpeaking  ctf  the  difference  between  prefcriptions  and  cuf-  Wo»t"" 
toms),  "Every  prefcription  ought  to  have  by  common  in- 
tendment a  lawful  beginning,  but  other  wife  it  is  of  a  cuf- 
tom;  for  that  ought  td  be  reafonable,  et  ex  cert*  caufi 
rationabili  (as  Littleton  faith)  ufitata,  but  need  not  be  in- 
tended to  have  a  lawful  beginning,  as  cuftom  to  have  land 
devifable,  or  of  the  nature  of  gavelkind,  or  Borough- Englijh 
ice"    In  Ho  r bin  v.  Grtnt%  Moor  887  (h)y  the  cuftom  was 
only  holden  tq  be  bad,  becaufe  it  was  laid  that  they  were 
to  grind  all  their  corn  which  they  fold  as  Well  as  what  they 
contained  in  their  houfes. 

■v. 

As  to  the  objeftion,  that  it  Cannot  be  extingtrifhecf,  for 
which  was  cited  6  Co.  59.  Getoward**  cafe ;  that  is  only  (aid 
df  a  right  of  common,  but  not  of  other  rights. 

I  admit  that  there  muft  be  a  mutual  confideration ;  and  in 
this  cafe,  to  be  fur{,  if  a  man  is  obliged  tp  grind  at  a  mill, 
the  owner  of  the  mill  muft  keep  it  in  order  with  all  necef- 
laries.  And  if  this  declaration  had  been  in  the  old  way  on 
the  cuftom  4bis  muft  have  been  fet  forth,  otherwife  on  a 
demurrer  the  declaration  would  have  been  held  bad :  but  this 
aftion  being  on  the  poffeffion  only,  it  need  not  be  fet  forth 
in  the  declaration,  but  the  cuftom  muft  be  proved  at  the 
trial,  and  enough  proved  to  fhew  that  it  was  a  good  fubfift- 
ing  cuftom,  otherwife  the  plaintiff  could  not  have  had  a 
verdift:  but  we  muft  take  it  that  it  was  fo  proved  here, 
becaufe  it  is  fo  ftated  in  the  cafe.  We  are  therefore  of  opi- 
nion that  this  is  a  good  cuftom  (r). 

As  to  the  fecond  queftion  whether  on  the  flate  of  the 
cafe  there  was  any  unity  of  poffeffion  thatdeftroyed  the  plain- 
tiPs  right,  we  are  of  opinion  that  there  is'  not. 

«*)  6  C$.  60.  *. 

{by  Ha.  1S9.  s.  c. 

\c)  See  Cm  v.  Birkbukf  BwgU  a  18.  •€L  «L  N 

Uu  We 


WjOLXI- 
WOITB, 
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1752, 3.      We  are  not  quite  agreed  whether  the  wardfaji*  implies 

\^^^^  pojfefjion :  but  if  it  docs,  we  think  it  does  not  deftroy  the, 

Diaki    cuftom;  becaufe  we  take  ir  to  be  a  cuftomt  not  annexed  tc 

'Ifrf    the  eftate,  but,  perfonal,   to  the  inhabitancy.     And  there 

r"  fore  taking  it  for  granted  that  feifin  implies  poflejf***  it  to 

not  imply  inhabitancy ;  apd  if  the  King  did  not  inhabit  the 

houfe  fwhich  is  not  ftated,  and  it  cannot  be  prefuraed  thai 

he  did,)  it  is  not  fuch  an  unity  a*  *  will  affe&  the  prefect 

cafe. 

It  is  plain  that  this  is  not  annexed  to  the  houfe ;  for  if  fa 
none  but  ancient  houfes  could  be  aflreded  by  the  cuftotr. 
but  the  cuftom  i*  clearly  not  confined  to  ancient  houfes,  fa 
if  a  man  live  in  a  new-built  houfe,  he  is  bound  to  grind  hi) 
corn  there  \  1  think  therefore  this  is  not  improperly  calls 
lex  loci.  This  has  been  oonpared  to  a  right  of  comma 
wi  a  way ;  but  I  think  it  (hot  like  cither,  bepaufe  coc 
rpon  is  a  profit  out  of  the  land,  a  way  is  sui  eafement;  ^ 
a  man  cannot  have  an  eafement  in  his  own  land,  nor  havi 
the  whole  of  the  profits  and  part.  And  yet  fome  rights  d 
common  have  been  holden  not  to  be  extinguished;  as  it B 
faid  in  many  of  our  old  law-books  that  common  appP**36* 
is  not  extinguished,  though  of  late  it  has  been  ho|den  other* 
wife  {a).  And  fome  rights  of  way  are  not*  as  a  way  w  1 
church  or  a  Market 5  it  was  fo  held  in  j  &oL  Abr*  936,  I 

Jo  &  13;  6  Co.  Qatcwartfs  cafe*  3  Bujftr.  339,  $b*H* 
*ig*t>  and  in  the  lame  cafe  reported  in  Popb.  166.  1® 
-was  the  cafe  of  a  watercourfe  ;  and  ft  was  holden  in  ^ 
cafes  that  the  right  to  a  watercourfe  is  not  deftroyed  ty 
unity  of  pofleffion,  ift,  becaufe  it  is  natural,  and  adly,  *" 
caufe  of  the  neceffity.  And  this  cafe  much  more  rriwwf 
the  cafe  of  a  watercourfe  and  a  way  to  a  church  than  & 
cafes  of  commons  and  general  rights  of  way. 

We  are  therefore?  of  opinion  th^at  this  right  is  not  &&*& 
by  anv  unity  of  pofleffion  ftated  in  the  prefent  cafe,  sod  tW 
therefore  the  plaintiff  muft  have  his  judgment.'* 

{a)  Yid.  4  a.  jl  «• 


r» 
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Edward  Barker   and   Jambs  Cooke  againft  na.<4)a* 
Thomas  Bifhop  of  London,  Caleb  Lomax,   g*k*-. 
and  Daniel  Bellamy  Clerk* 

< 

[Tr.  14  G«o.  s.  Roll  from  781  to  796.] 


np*HlS  was  a  quarc  impedit  brought  by  the  two  plaintiffs  If  A.  and 
-**    jointly;  but  Cooke  was  fummoned  and  fevered;  and  thcn^j"1*^ 
JBarket-y  an  infant,  by  his  next  friend  E.  Radclifft,  declared  advowfon, 

alone.  .  do  not  agree 

The  count  deduced  a  title  to  the  advowfon  from  the  reign  ^P^.£a 
of  Charles  the  Second  to  H.  Killigrcw  in  1693;  and  then  4.  ^  ekte(l 
ftated  that  //.  KilligreWj  being  feifed  in  fee  of  the  advow-  (or  her  af- 
fon,  on  the  8th  of  December  1704  by  will  devifed  to  his  wift  **§}£$[ 
Lucy  for  life,  and  died  in  December  17 12}   whereby  £*fy5£fira 
his  widow  became  feifed  of  the  advowfon  in  grofs  as   o!  turn,  and  B» 
freehold  for  the  term  of  her  life,  and  the  reverfion  defcended^^^ 
to  Lucy,  Mary,  and  Judith  KilligreWj   the  daughters  andn*J£ 
coheireffes  of  J.  Killigrewy  whereby  they  became  feifed  of  —And  if, 
the  reverfion  in  grofe  as  of  fee  in  coparcenary.     That  onw*f£^ 
the  8th  of  Auguft  1716,  Lucy's  (the  daughter's)  third  part  ^.g^ 
of,  the  advowfon  was  fettled,   fubje&  to  the  widow's  Iife->C.  (aftrang* 
eftate,  on  James  Cooke  on  his  marriage  with  Lucy  Killigrew^y^fl*** 
for  his  life,  remainder  to  the  wife  for  life,  with  divers  re-qu^hnjj- 
mainders  over.     That  on  the  3d  of  February  1726  Mary  dit  on  a  va- 
Killigrew  married  E.  Barker  {the  father  of  the  plaintiff),  ««cy  and 
whereby  E.  Barker  and  Mary  his  wife  in  right  of  the  faid£^£^ 
Mary  became  feifed  of  Mary's  third  part  of  the  advowfon.  quare  impe- 
That  during  the  life  of  Lucy,  the  widow,  on  the  I  ft  of  dit  brought 
Oitober  1728,  the  church  became  vacant  by  the  death  of  M.%%*^ 
Father  gill  the  then  incumbent,  whereupon,  one  Caleb  £  ww*,  tJrn,though 
ufurping  on  the  title  of  Lucy  the  widow,  prefented  J.  Rom-  not  for  the 
ney  who  was  admitted,  initituted,   and  indu&ed.      That  on0^^11, 
the  10th  of  September  1729,  Lucf,  the  widow,  difd.     Thai  J^f* c, 
on  the  8ch  of  June  1730  the  church  became  vacant  by  the 
refignation  of  J.  Romney,   whereupon  the  King,  ufurping 
,  on  the  title  of _7.  Cooke,  E.  Barker  (the  father),  and  Mary 
his  wife,  and  judifh  Killigrew>  preicnted  the  faid  J.  Rom- 
fa)  ft  doet  net  diftindly  appear  on  what  day  the  judgment  was  given,  bat 
It  wif  after  the  7th  of  Fekruarj  175a,  when  the  laft  argument  was  heard. 

U  u  2  neyf 


lOMAS. 
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1753,  3.*  neyy  who  wa«  admitted  inftituted  and  induded.  Tht  01 
wyi^  the  joth  of  Atay  1731  Judith  KiMgretv  by  will  deviftikt 
&iftxtft   third  part  to  truftees,  in  truftfor  iter  finer  Mary  JMe 

i£t^L  *0T  ^°T  '**c  to  ^  ^°r  ncr  feParatc  "^  rcrnaiHdcr  to  £.  B^ 
J#r  (the  plaintiff)  in  tail,  with  remainders  over,  and  dtf 
on  the  18th  of  June  1731.  That  on  the  ift  of  Maj  173 
.A&ry  Barker  died,  leaving  £.  Barker  (the  plaimitP  h^ 
only  fon,  upon  whqfe  deceafe  E.  Barter  (the  plaintiff]  k 
came  feifccj  as  of  fee-tail  in  the  third  part,  which  M  o-{ 
rally  belonged  to  ^natf/A  Killigrew.  That  afterwards  2 
church  became  vacant  by  the  death  of  ^.  Romnty,  and  fh 
continues  vacant,  whereby  it  belonged  to  pontes  Ceok>i 
Barter  (the  father),  and  E.  Barker  (the  plaintiff)  top 
feat  &c.  That  on  the  28th  of  November  17479  during  s 
vacancy,  £.  Banker  ^the  father)  died,  on  whofe  death  X 
Barker  (the  plaintiff)  became  and  was  feifed  in  grofe  as  4 
fee-tail  of  and  in  the  third  part  of  the  advowfon,  which  ri 
the  father's  (£.  Batker^s);  whereupon  it  belongs  -to  J* 
Cooke  and  E.  Barker  (the  plaintiff)  to  prefent  «c.  but^ 
the  defendants  will  not  permit  them,  but  unjuftly  hio^ 
them  ice.  <* 

The  biflioponly  claimed  the  admiffion  inftitution  and  * 
.dudion  of  vicars  to  this  church. 

The  two  other  defendants  feverally  pleaded  four  pte' 
but  the  third  is  the  only  one  to  which  there  was  a  *• 
murrer. 

The  defendant  Lomax,  in  bis  third  plea,  ftated  tta  rt 
Michaelmas  term  in  the  20th  year  of  the  reign  of  Geerp '* 
Second  he  the  defendant*  (then  being  under  the  aeeoj 
twenty-one  years)  by  M  Lomax  his  next  friend  implead 
Edmund  t.'ien  bifhop  of  London^  and  one  Z>.  Crejpin  Clerk, 
James  Cooke  one  of  the  plaintiffs  in  this  caufe,  and  Eduffli 
Marker  (the  f ainer  of  the  other  plaintiff),  in  this  court  by  j 
writ  of  quarc  imped  it  &c,  that  'Edward  Barker  (the  htha, 
died  pending  the  faid  plea ;  and  thereupon  fuch  proceeding? 
weie  nail  againft  the  three  other  defendants  that  he  (L*** 
•the  defendant  in  this  caufe)  in  Hilary  term  in  the  twenty- 
fir  it.  year  of  the  reign  by  the  contuleration  of  this  Court  re- 
covered againft  James  Cooke  his  prelcntation  to  this  vicaragft 
by  default  of  the  faid  James  Cooke ;  that,  as  the  biflioponly 
claimc  I  thj  admiffion,  he  alfo  recovered  againft  the  bifhop 
but, execution  was  ftaycd&c;  and  that  in  the  Michatln® 
term  foMowing-  he  alfo  recovered  againft  Daniel  Cre/pity  (&** 
iog 'the  pleadings,  the  iffuc  joined,  the  verdict,  and  the  judg- 
ment^ 
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ment(^)  j    on  which,   on  the  13th  <*ay  of  February  In  the  1752, 3. 
twenty- fecond  year  of  the  rii*n,  6cc.  there  iffued  a  writ  to  wy~"im< 
the  bifhop,  di reding  him  to  amove  Z).  Crefpin  from  the  vi-   Baaee* 
Garage.  &c.  and  to  admit  a  fit  perfon  to  the  vicarage  on  the     "£«"J* 
prefentation  of  Lomax    (the   now  defendant) ;    by  virtue    Los*A* 
whereof  the  bifhop  removed  D.  Crefpin+  and  at  the  presen- 
tation of   Lomax  (the  how  defendant)    admitted  and  infti-  % 
tuted  D.  Bellamy^  (the  other  defendant)  who  hath  ever  fince  , 
been  and  (Hil   is  parfon,  &c. ;— averring  that  James  Ccokt, 
Edward  Barker^  (the  father)  and  Edward  Barker y  (the  fun) 
in  the  lifetime  of  Edward  Barker  (the  father)  never  did  agree 
among  themfelves  to  j>rcfent  a  fit  perfon  to  the  church,  and 
that  J.  Cooke  and  Edward  Barker  (the  fen)  after  the  death 
of  £.  Barker  never  did  agree  among  themfelves  to  pre- 
fent,  &c. 

The  third  plea  of  the  defendant  Bellamy  was  the  fame,  mu- 
tatis mutandis. 

To  thefe  pleas  there  was  a  general  demurrer. 
The  cafe  was  argued  the  fir  ft  time  by  Bootlt  Serjr.  for 
the  plaintiff,  and  Poole  Scrjt.  for  the  defendants  on  7hurf- 
day  the  i}th  of  June  1751*  and  the  fecond  time  by  Prime 
Serjt.  for  the  f  rmer  and  ^Draper  Scrjt.  for  the  latter  on  the  . 
6th  and  7th  of  February  1 752.  The  Court  took  time  to  form 
their  opinion,  which  w.as  afterwards  delivered  as  follow?, 
by 

Wilier  Lord  Chief  Juftice.  <c  As  the  pleadings  are  very 
.  long,  1  fliall  only  (late  fuuh  parts  of  them  as  are  material  to 
the  point  in  quell  ion.  The  bifhop  claims  nothing  but  as 
ordinary,-  fo  there  is  a  judgment  as  of  courfe  againft  him* 
The  defendants  Lomax  and  Bellamy  have  pleaded  fcvcrally 
four  pleas,  but  the  fame  in  effedt ;  i flues  have  been  joined 
x>n  the  firft  fecond  and  fourth  pleas,  and  found  for  the  de- 
fendants; two  of  them  by  a  jury  and  the  other  by  a  certifi- 
cate  of  the  bifliop  (b).  But  there  is  a  general  ,  demurrer  to  . 
the  third  plea ;  and  it  is  that  only  that  now  comes  before 
the  Court*  '  N 

{a)  That  cafe  gave  rife  to  thequeiHon  in  Series  139,  whetfar  or  not  in 
quare  impedit  the  plaintiff  were  entitled  to  cofts.  Sse  alfo  Tkrait  and  OtMert  v. 
Ike  B\fiip  of^matm  ami  Other t  j  i  H.  Bl.  Ref.  530.,  where  it  was.  holden 
that  a  defendant  ia  quare'irapeditj  who  obtain*  judgment  on  demurrer,  it  not 
entitled  to  eolb. 

(b)  Thi*  was  a  certificate  of  the  inftitution,  &q,  0/  one  Pi'kmt,  dated  in, 
the  pkadinp* 

I  fhall 


ft*  HILARY  TERM,  26  Gio.  IT.    C  P. 

1 7 51, 3.  I  ihall  therefore  only  Gate  the  plea*  (His  Lordfliip  to 
Hated  it.)  This  plea  concludes  with  an  averment  tfo 
Edward  Barker  ihc  father  in  his  lifetime  and  the  plaintiff  & 
never  did  agree  to  prcfent  a  proper  perfoii*  and  that  Etw 
Barker  \ht  plaintiff  and  Cooke  nevet  didagfee  fince  thecal 
of  Edward  Barker  the  father  to  prefent,  and  this  is  confcfi 
by  the  demurrer. 

This  is  the  cafe  of  Copartners,  or  their  affigns,  whoiccw 
ing  to  the  exprefe  words  of  Lord  Ceke  (which  I  feall  menW 
by  and  by )  ftand  on  the  fame  foot  in  refped  to  this  quefft 
-as  the  copartners  themfel  ves.  If  this  were  the  cafe  of  tenaa 
in  common,  I  own  it  would  be  a  cafe  of  very  great  difficuii 
and,  it  would  be  ncceflary  that  we  fhould  take  more  time  I 
confidcr  the  feveral  cafes  that  have  been  cited  in  refpfl 
to  tenants  in  common,  and  the1  dodrtne  of  fummons  21 
feverance,  which  is  at  very  nice  point.  But  we  think  til 
we  can  determine  this  cafe  on  a  very  plain  point,  and  wid* 
entering  into  consideration  of  thefe  matters  at  ai. 

I  cannot  fay  that  there  is  any  cafe  exadfy  in  P°,m ' 
warrant  the  judgment  that  I  am  going  to  give  ;  but  there  is  I 
cafe  againft  it,  and  fo  we  are  at  liberty  to  give  our  judpM 
as  we  pleafe ;  and  we  tjiink  that  it  is  warranted  by  resii 
andjuftice,  and  likewife  fupported  by  the  authority  of  fa 
cafes  which  are  very  like  this,  though  they  do  not  quite  con 
up  to  it.  And  the  opinion  which  we  are  of  is  this,  that  tlj 
being  the  firft  turn,  to  which  Cooke  had  a  right  to  prcfent  as  1 
married  the  eldeft  copartner;  and  as  it  is  agreed  that  he  2J 
Barker  did  jiot  agree  to  prefent,  the  judgment  again*  0* 
will  be  a  bar  to  a  qaare  impedtt  brought  by  Barker  topff 
to  this  twit,  but  that  it  will  not  at  all  effed  his  right  to  pl 
fent  after  the  next  avoidance. 

As  Barker  was  not  a  party  to  that  ftrir,  it  is  not  reafonaH 
that  he  fhould  be  at  all  afivded  by  a  judgment  by  defau 
againft  Cooke.  But  he  ought  neither  to  be  in  a  better  or 
v^orfe  condition  than  if  there  had  been  no  fiich  fuit  or  m 
ment.  He  would  be  in  a  better  condition  if  he  cowM  PrC^ 
to  this  turn,  and  in  a  worfe  if  his  right  to  prefent  to  thefld 
turn  wouJd  be  at  all  affc&ed ;  but  we  think  that  be  m  ft 
neither* 


JU. 


HILARY  TERM,  26  G*o.  H.    C.  P.  €63 

Lomax  cannot  claim  any  right  tq  prefent  to  the  next  turn  1752, 3. 

by  virtue  of  a  judgment  in  a  fuit  to  which  Barker  wai  not  v^-g-w 

a    party,  and  Cooke  cannot  claim  a  right,  becaufc  he  has  fuf-  Barker 

fcrcd  Lomax  to  prefent  to  his  turn.  fi**P 

r  Lomax. 

Befides  the  reafon  of  the  thing,  I  (hall  mention  two  or 
three  paftages  in  Cokey  and.  three  or  four  cafes  in  the  old 
books,  which  we  think  warrant  this  opinion.  As  to  the 
do£trine  of  joint-tenants  and  tenants  in  common,  I  (hall  not 
intermeddle  with  it,  becaufe  neither  of  thefe  is  the  prefent 
cafe  5  and  there  the  right  of  advowfon  is  entire,  which  it  is 
not  in  the  cafe  of  partners,  efpecially  when  they  do  not  agree* 
to  prefent  the  fame  perfon  :  but  I  (hall  confine  myfelf  to  luch 
pafiages  and  cafes  as  relate  to  partners  or  their  affigns. 

&.  Lit  186.    "  If  two  or  more  coparceners  be,  and  they 
cannot  agree  to  prefent,  the  eldeft  fliall  prefent,  and  if  her 
lifter  doth  difturb  her,  the  may  have  a  quare  impedit  againft 
her j  and  fo  fliall  the  iflue  and  the  affigjiee  of  the  eldeft; 
and  in  the  fame  manner,  the  tenant  by  the  curtefy  of  the 
eldeft  fhall  prefent  (a).99    By  the  flat.  2  Wejhn.  r.  5,  it  is 
ena&ed  thus,    cc  Cum  advocatio  defcendit  particibus,   licet 
iinus  bis  prefentet  et  ufurpet  fuper  cohacrcdem,  non  propter 
hoc  exclufus  fit  ille  in  toto  qui  fuit  negligens  fed  alias  habeat 
turnum  fuum  praefentandi  cum  accident."     And  Lord  Coke 
in  his  comment  on  that  ftatute,  2  In/i.  365,  fays,  u  By  the 
common  law,  if  an  advowfon  defcend  to  divers  coparceners, 
if  they  cannot  agree  to  prefent  the  eldeft  (hall  have  the  firft 
%    turn  and  the  fecond  the^ncxt,  et  ficde  extern;  everyone  in 
turn  according  to  fenionty,  and  this  privilege  not  only  ex- 
tends to  them  and  their  heirs,  but  .to  the  feveral  affignees  (£}, 
whether  by  conveyance  or  by  ad  in  law  as  tenant  by  the 
curtefy.     And  if  any  ftranger  ufurp  on  the  turn  of  any x one 
of  them,  this  does  not  put  the  other  out  of  poiieffioii  5  and 
this  law  doth  extend  to  ufurpations  as  well  before  partition  as 
after."    The  lame  do&rine  is  exprcfsly  laid  down  in  2  Roll. 
Jbr*  746.  G.  §  and  many  cafes  out  of  the  year  books  are 
cited  to  this  purpofe. 

U)  See  note*  in  Co*  Lit.  166.  b.  Vy  the  late  learned  editor.        v    .  ) 

\b)  Hsrris  v.  JVfeb/j,  Cro.  MTnu  i3.  S.  P.  pc/  Mesdt,  fTmdiam9  and  Pt»  ] 

rism,  Juftices  j  dubttante  Andtrfin  Cb.  J. 

But  « 
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1752, 3. '  But  the  two  cafes  on  which  I  principally  rely  are  in  Jta 
Abr.  tit  Presentation,  fib.  24  E.  3  ;  and  <&r*.  ^Ar.  ti^ 
4>«*r;  impedit,  pL  118.  2  /£  7.  The  former  is  thus  j£  and  ft 
have  a  right  to  prefent  to  a  vicarage  by  turns  *  -*#.,  wbofc 
turn  jt  was,  let  the  living  lapfe  to  the  bifhop  who  collated 
a  perfon  to  it,  and  tjpon  his  death  B.  prefented  ;  aad  hdJ 
that  he  had  a  good  right  ;  for  that  A.  by  letting  the  luring 
Japfe  to  the  biuop  had  loft  his  turn,  and  that  it  fl&ould  not 
be  any  prejudice  to  2?,  The  other  cafe  was  this;  few 
copartners  of  an  advowfon ;  die  firft  daughter  prefents  t>j 
the  firft  avoidance;  the  fecond  daughter  to  the  fecond;  arc 
on  the  third  avoidance  a  ftranger  ufurps  on  the  third  daughter 
and  prefents  by  ufarpation,  and  fuch  prcfentee  was  inftitutaf 
and  induded  and  died  ;  the  fourth  (hall  not  lofe  her  turn  by  the 
third  daughter's  fuffering  a  ftranger  to  prefent  by  ufarpation, 
but  (hall  prefent  to  that  avoidance;  in  this  the  whole  Court 
agreed,  though  they  doubted  about  fome  other  points  of  the 
cafe. 

On  thefe  cafes  we  think  we  may  found  our  prefent 
opinion,  and  conlider  this  judgment  upon  die  fime  foot 
as  an  usurpation  or  a  lapfe ;  2nd  I  think  it  is  rather  ftronger 
than  either;  for  it  is  in  nature  of  a  grant  or  releafe  to 
Lomax  of  this  turn  in  the  ftrongeft  manner  that  can  be* 

Upon  this  foundation  we  are  of  opinion  that  judgment  on 
this  plea  muft  be  for  the  defendants ;  and  Ihall  be  of opinion 
that  Barker  has  a  right  to  prefent  to  the  next  turn  if  ever 
that  matter  ihall  come  judicially  before  us  {*)." 


(a)  See  TAralt  *nd  Otkcris.Tkt  B'tjb}  tf Lmdm  and  MarUr,   1B.& 
Jttp.  376,  where  the  queftion  avofroo  Barker**  right  €•  prefent. 
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'endock  on  the  Demife  of  Wm.  Mackinder  h.  *»g.  *. 
again/}  Mildred  Mackinder  and  Others.        Saturday, 

d        J  February  I,  - 

*""\N  the  trial  of  this  ejedment  in  Kent  before  Mr.  J.  De~  A  pcrfon 
^  nSfon  a  verdift  was  given  for  the  plaintiff,  fubjedt  to  the  convia«i  of 
pinion  of  this  Court  on  the  following  cafe.  petit  larceny 

0  not  a  c*mfe- 

The  leffor  of  the  plaintiff  claimed  a  fourth  part  of  certain  nor  a  crtdibh 
>remifes  in  the  declaration  mentioned,  being  of  the  nature  witnefs  to 
>f  gavelkind,  as  one  of  the  brothers  and  coheirs  in  gavel-  ^n5cVftat!,, 
'And  of  J.   Mackinder  deceafed  who  died  feifed  thereof '  in  a0  Car.  1. 
ee.     The  defendant  AL  Mackindery  under  whom  the  other  c  3.— it  is 
lefendants  held,  claimed  under  the   will  of  J.  ^^ckinder^^^^ 
'who   was  her  hufband,)    dated  September  23d  1750,  duly puniiihinent, 
figned  fealed  and  publifhed,  and  attefted  and  fublcribed  by  that  make* 
three. witness   namely  7.   Turner^  Jofeph  Jeffery  andj.^1"1**- 
Fletcher.     J.  Fletcher  being  produced  as  a   witnefs  proved  2  vviif.  iS. 
the  will  to  have  been  figned  fealed  and  publifhed  as  above;  S.C. 
but  the  plaintifPs  counfel  obieSed  that  the  will  was  ineffec- 
tual to  pafs  lands   becaufe  jeffery  at  the  time  of  publtfhing 
the  will  was   not  a  credible  witnefs  within  the  words  and 
meaning  of  the  thtute  of  frauds,  29  Car.  2.  c.  3.  /  5.,  he 
having  been  convided  of  petit  larceny  i  and  a  copy  of  the 
record  of  conviflion  was  produced  in  evidence  by  which  it 
appeared  that  Jtffiry  had  been  convi&ed  in  1 729  of  ftealing 
to  the  value  of  10  a\  for  which  he  was  fentenced  to  be  whip- 
ped.   The  queftipn  feferved  for    the    confidcration   of'the 
Court  was,  whether  J.  Jffftry  after  fucK   conviction  and 
judgment  could  be  deemed  a  credible  witnefs  to  atteft  and  fub- 
fcribe  a  will  of  lands  within  the  words  and  meaning  of  the 
[tatute  of  frauds.  ^ 

This  cafcappears  to  have  been  argued  on  three  feveral 
lays  6th  of  February^  17th  of  May%  and  27th  of  June 
1754,  on  the  two  former  by  fftynne  Sci)t.  for  the  plaintiff 
Mid  Poole  Serjt.  for  the  defendant,  and  on  the  laft  by  Prime 
Serjt..  for  the  former  and  by  fflUes  Serjt.  for  the  latter.  And 
on  this  day 

mite** 
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17 <<•        JPiU*s  Ch.  J.  delivered  the  unanimous   opinion  oh 
^Z~^,  Court  after  ftating  the  cafe,  as  follows. 

*l**jk         u  There  is  but  one  (ingle  queftion  whether  or  not 
Uackim-  Jiffery  were  a  competent  witness ;  for  if  not,  he  is  k 
D1E-     credible  one,  and  then  there  were  but  two  witnefles  to  the  * 
And  I  (hall  confine  myfelf  to  the  queftion  before  us,  bca 
s   I  have  obferved  great  mifchiefs  arife  from  judges  giving 3 
ter  opinions.     Therefore  I  (ball  not  confidcr  whether  per. 
convifted  of  manflaughter  and   many  other  offences  aa 
witnefles  either  before  or  after  they  have  had  their  de- 
but  (hall  fpeak  only    to    this  (ingle    queftion,    whet* 
perfon  convi&ed  ot  petit  larceny  be  a  competent  w- 
or  not  ? 

But  before  I  fpeak  to  it  particularly,  I  will  lay  dovni 
rule,  which,  though  it  has  been  fometimes  clfiputed,  is ; 
doubted  law  and  rounded  on  .the  beft  reafon,  that  it  is 
crime  and  not  the  puni(hment  that  makes  a  man  infos 
and  confequently  no  witnefs.  To  illuftrate  this  Ir 
mention  many  inftances,  but  (ball  only  mention  one  d 
will  make  this  point  fo  very  clear  that  I  need  mentis 
other.  To  be  fure  at  common  law  infamous  punifltff 
were  generally  infli&ed  for  infamous  crimes:  but  * 
Were  fome  few  inftances  to  the  contrary;  and  there  have* 
more  of  late,  as.  the  law  has  been  altered  by  far** * 
of  parliament,  and  as  fome  precedents  have  been  made** 
I  am  fure  I  (hall  never  follow.  But,  as  I  faid,  I  will '  * 
tion  only  one  im^ancc :  the  jullory  has  always,  been  conu« 
as  the  moft  ignominious  puni(hment  of  all  *  and  yet  by  3 
4?T.  &r  M.  c.  io.  deer-ftcalcrs  are  to  forfeit  30/.  j° 
levied  by  diftxefs  and  fale  of  goods,  and  if  no  diftrtfc  • 
offender  is  to  be  fct  in  the  pillory.  Now  no  one  cm* 
abfurd  to  fay  that  if  a  deer-ftealer  is  worth  30/.  h«j*f 
infamous  and  maybe  a  witnefs,  but  if  he  is  not  wort"  j 
he  is  infamous  and  his  teftimony  cannot  be  TC<x^yCfy 
this  opinion  were  thofc  great  judges  Lord  Halt  and  W 
Ch.  J.  Trtfyj  as  appears  in  5  Mod.  75.  R.  v.  />**". 
Carun  And  however  this  rule  may  interfere  wi**£ 
determinations  that  were  formerly  given  in  refpe& w  .J 
offences,  it  coonot  contradift  the  judgment  that  I  atng0^ 
to  give,  for  here  both  the  crime  and  the  puntf^  ^ 
in&oious  ^ 
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Having  laid  down  this  general  rule,  I  will  now  confider    jyrr 
the  nature  of  petit  larceny.     No  one  certainly  can  be  guilty  ^J^I* 
of  ileal ing  btut  a  man  4  who  has  a  wicked  mind.     Whether  p^* 
he  fteal  things  of  more  or  lefs  value,  though  the   injury  be     mg^ 
greater  or  lefs  to  the  party  robbed,  the  wickednefs  in  the  fe*  Ma*jcik- 
lon  is  the  fame,  nay  I  think  rather  greater  where  the  thing  fto-      ***• 
lcn  is  of  little  value,  for  there  the  temptation  is  lefs. 

I  (hall  now  briefly  confider  the  cafes  that  were  cited.     Co* 
Lit.  6.  b.   Perfons  convided  of  felony  are  infamous,  andean-    ' 
not  be  witnefles.     Ik  158.  a,     Such  perfons  cannot  be  on  a 
jury,  for  it  is  a  maxim  in  law  repeilitur  a  facramentoinfamis; 
which  I  think  holds,  for  the  fame  reafon,  as  ftrong  in  the  cafe 
of  a  witnefs  as  of  a  juryman.    In  3  Inft.  21&     Lord  Coke 
Cyrs  that  perfons  convi&ed  of  petit   larceny  rpight  and  had 
been  put  in  the  pillory  at  the  difcretion  of  the  Judges ;  which 
fhews  that  it  was  confidered  as  an  infamous  crime.     In   2 
Bulftr.  154.  a  perfon   attainted  of  felony  is  faid  to  be  infa- 
mous, andcannot.be  a  juryman  or  a  witnefs.  .  In  I  Hale  H. 
P.  C  c.  43.  p.  503.  grand  and  petit  larceny  are  both  felonies, 
and  the  nature  of  the  offence  is  the  fame  in  both.     So  in  2 
Hale  P.  C.  c.  37.  p.  277.  a  perfon  convicted  of  felony  is  not  a 
competent  witnefs.    In  1  Hawk.  P.  C  fo.  95.  /  36.  petit 
larceny  is  felony;  and  2  Hawk.  432./  19.  perfons  conviA- 
ed  of  felony  cannot  be  witnefles.     In  trials  per  pais,  there  is 
an  inftance  where  the  Chief  Juftice  of  the  Common  Pleas 
at  the  Lent  aflizes  in  Suffolk  1657  would  not  allow  a  perfon 
convi&cd  of  petit  larceny  to  be  a  witnefs.     I  put  this  cafe 
laft,  becaufe  it  was  only  a  circuit  of  opinion,  and  is  taken 
from  a  book  of  no  great  authority.    I  could  mention  many 
more  cafes  to  the  fame  purpofe,  but  I  forbear  citing  them,  be-, 
caufe  no  one  cafe  was  cited  on  the  other  fide  where  fuch  per- 
fons had  been  allowed  to  be  witnefles.    The  ad  of  Grace  20  ' 
Geo*  2.,  though  infilled  on  at  firft,  was  immediately  given  up, 
becaufe  there  is  an  exception  in  that  ftatute  of  all  perfons  con-1 
Yi&ed  of  felony  before  1747. 

For  thefe  reafons,  and  on  the  authority  of  thefe  cafes,  we 
are  all  of  opinion  that  J.  Jeffery  at  the  time  of  making  the 
will  of  J.  JMackinder  was  not  a  credible  witnefs ;  that  confe- 

quently 


668  HILARY  TERM,  *6*  Gro.  II.     C.  P. 

1755.     quently  the  will  was  attefted  by  two  credible   witneffes  or' 
\^>-f~^/  and  fo  no  real  eftate  could  pafs  by  that  will  ;  and  therefore  tha 
Pxndock  the  defendants  who  claim  under  that  will  have  n*  title.  There- 

n**fi     fore  the  verdi$  given  for  the   plaintiff  muft  ftand,  andn 

»aa!""  poftea  muft  be  delivered  to  him  (a).99 

(*)  But  now  by  flat.  31  Geo  3.  c.  35.  it  is  enacted  that  no  perfon  flttflbe^ 
incompetent  witnefs  by  reafon  of  a  conviction  for  petit  larceny. 


E.18G.2.  Pearson  again  ft  Roberts  and  Groom. 

Twfday,  6       J 

May  6th. 

[HU.  a7Gio.  a.v  R0I.66S] 

A*jfw»^*TrHIS  was  an  afiion  of  replevin  tor  taking  the  plaintiff's 
replevin  to  A  horfe,  to  which  the  defendants  pleaded,  fir  ft,  that  fat 
rccovcrda-  jjg  not  t^e  t|,e  norfej  and  confequently  that  they  were  n* 
aafonwX  gu*lty;  and  at  the  trial  at  the  Lent  affixes  at  Betford  17$*^ 
inthc mean- fore  Mr.  Juftice  Denijon  a  fpecial  cafe  was  referved  lur  & 
ingofthc    0pini0n  of  this  Court. 

which  re-        The  defendants  were  furveyors  of  the  highways  for  die  js- 
^"ff      r'^  °^  Eaton   Bray  in  the  year   1753,  in   which   year  d* 
demand  a°  Pontiff,  an  inhabitant  of  the  fame  panfli  occupying  a  core- 
copy  of  the  mill  and  fome  lands  there  of  the  yearly  value  of  2*A  ksf 
warrantof«vanc|  ufej  merc  two  carts,  two  waggons,  and  ten  horfev* 
cfer'whkh    his  bufinefs  of  a  miller  and  badger  and  in  carrying  his  goo® 
an  officer     for  hire  and  in  husbandry.     Six  days  were   duly  appoint 
(defendant)  ancj  jue   notice  thereof  given,  for  the  parifhioners  to  go  to 
JJSJJS the  highways  and  do  their  refpe<»ive  duties,  purfuant  to  the 
action.        provfhonsof  the  feveral  ftatutes.     Purfuant  to  fuch  appoint* 
ment  and  notice  the  plaintiff  attended  the  highways  with  00c 
wain  or  cart  furniflied  after  the  cuftom  of  the  country,  *'** 
with  three  horfes  and  two  men  on  each  of  the  fix  days.    xfo» 
the  defendants'  infilling  that  he  ought  to  have  done  duty  with 
two  wains  or  carts  furniflied  with  three  horfes  and  two  men 
each,  made  a  complaint  before  two  juftices  &c  who  on  hear- 
ing the  complaint  &c.  adjudged  that  the  plaintiff  bad  been 
guilty  of  negleft  of  duty,  and  that  he  had  forfeited  3i>nin*" 
ly,  10/.  for  each  of  the  faid  fix  days ;  and  in  order  to  levy  t 
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enalty  the  juft ices  granted  a  warrant  of  diftrefs,  dije&edto 
ie  defendants,  who  took  and  impounded  the  plaintiff's  horfe  < 
s  a  diftrefs  in  order  to  fell  him  for  the  purpofes  of  the  war- 
ant  ;  whereupon  the  plaintiff  levied  his  plaint  in  replevin,     4t*M 
therein  the  (aid  a&ion  was  to  be  determined,  without  having  Ro***T^ 
irft  demanded  in1  writing  the  perulal  or  copy  of  the  warrant. 

The  queftions  for  the  confideration  of  the  Court  were, 
whether  the  plaintiff  wefc  by  law  compellable  to  go  with  or 
o  fend  more  than  one  wain  or  cart  on  every  of  the  fix  days  ; 

If  not,  whether  the  plaintiff  before  the  commencement 
>f  the  adion  ought  not  to  have  demanded  in  writing  a  copy 
>r  perulal  of  the  warrant  of  the  juftices  I  , 

If  the  Court  fliouW  be  of  opinion  with  the  plaintiff  on 
>oth  points,  then  the  poftea  to  be  delivered  to  him  ;  othcrwife 
he  poftea  to  be  delivered  to  the  defendants,  and  the  verdiflf  to 
>e  entered  for  them,  damages  is.  and  cofts  according  to  the 
(tatutes. 

After  two  arguments  at  the  bar,  the  (irft  on  the  18th  o( 
November  1754  by  Prime  King's  Serjt.  for  the  plaintiff,  and 
Draper  Serjt.  for  the  defendants,  and  the  fecond  on  the  jft  and 
3.1  of  February  1755  by  IVynne  Serjt.  for  the  former,  and 
fVilles  King's  Serjc.  for  the  latter,  the  Court  took  time  to 
confider-  of  their  opinion;  and  now  it  was  delivered,  as  fol- 
lows, by 

Willei  Ch.  J.  farter  dating  the  cafe  and  the  queftions  re- 
ferved)^  (( If  the  Court  are  of  opinion  with  the  defendants 
on  either  of  the  queftions,  the  plaintiff  cannot  recover;  fo 
that  we  need  not  of  neceffity  give  our  opinions  on  both  ques- 
tions if  we  are  of  opinion  with  the  defendants  on  either  of 
them :  but  as  both  are  fubmitted  to  the  Court,  and  as  the  firft 
queftion  is  of  public  concern  and  is  that  which  was  principal- 
ly intended  to  be  considered,  we  think  it  beft  to  give  ouropi- 
nions  pn  that  alfo,  though  on  the  fecond  queftion  we  are  of 
opinion  with  the  defendants. 

The  firft  queftion  depends  on  the  feveral  ads  of  parliament 
alluded  to.    By  ftat.  2  &  3  P£.  fcf  M.  c.  8.  /  2.  every  per- 

fon 
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1755.    Ton  for  every  plough  land  which  he  (hall  occupy  in  a  panft 

v^r^y-^s  and  every  other  perfon  there  keeping  a  draught  or  ploo^ 

'  Pbamom  ftall  find  and  fend  at  every  day  [4  days]  and  place  to  be  a? 

*l**fi     pointed  for  amending  the  ways  in  that  parifli  ont  tvam  §r  aa 

ftoBttTt.  fumiflied  after  the  cuftom  of  the  country  with  oxenhorfesc 

other  cattle,  and  all  other  neceflaries  meet  to  carry  thins 

convenient  for  that  purpofe,  and  alfo  two  able  men  with  n 

fame;    under  pain  of  every  draught  making  default  i£ 

The  ftat.  5  £//*.  c.  13.  makes  no  alteration ;  it  only  appad 

fix  days  inftead  of  four.     By  ftat.  18  Eliz.  e.  10.  /  4.  eve? 

perfon  occupying  and  keeping  in  his  hands  in  pofiemon  (even 

or  divers  plough  lands  in  feveral  or  divers  towns  (hali  find  a 

each  town  or  pariih  (where  the  plough  lands  in  his  occupy^ 

do  lie)  one  cart  or  wain  fumiflied  &c,  for  the  amendment  ad 

repairfng  of  the  highways  within  the  feveral  pariflies  when 

the  fatd  plough  lands  lie,  as  if  he  were  a  pari&ioner  dwtlh 

within  the  pariflies  where  the  (aid  plough  lands  do  lie.    Ta 

Hat.  22  Car.  2.  c.  12.  makes  no  alteration  in  refped  to  & 

point;  nor  does  that  of  7  W  8  W.  $.c.  29;    only  the  fir) 

fedion  fays  that  any  pcHon,  who  (hall  have  in  his  occup&tki 

wood  land  or  other  land  to  the  value  of  50/.  a-ycar,  fhi 

be  deemed  to  have  a  plough  land  as  to  all  the  ftkatutes  concm 

ing  the  highways.    But  the  words  of  the  ftatute  of  Philips 

Mary  are  plain  and  clear,  that  no  perfon  flull  fend  more  & 

tne  wain  or  cart.     But  fome  books   and  cafes  were  cited  : 

fltew  that  this  had  been  long  ago  determined  otherwife ;  21 

that  the  fame  conftru&ion  had  been   put  by  the  Court  < 

King's  Bench  on  the  ftatute  of  Philip  and  Mary  as  was  p; 

on  it  by  the  Bedford/hire  Juftices.     But  when  they  are  ai 

mined,  they  will  be  found  to  be  of  no  weight.     The  cafe  < 

Rex  v.  The  Inhabitants  ef  Fulham,  M.  27  Car.  2.  B.ILn 

ported  in  3  Keb.  567,  and  referred  to  by  Datfm%  r.  5a  wi 

chiefly  relied  on:  but  when  looked  into,  it  appears  to  be  r 

authority  at  all.     My  Brother  Draper  was  pleafed  to  furnii 

us  with  copies  of  the  orders  that  were  made  in  the  King! 

Bench  in  refped  to  this  matter.     And  yet   the  ruifhke"* 

this    cafe    is   the    only   foundation    of   baton's    opinio: 

Poffibly  upon  this  motion  fome  expreflions  may  have  fci 

len  from  fome  of  the  Judges  in  favor  of  thit  notion :  be 

if  they  did,  fuch  extrajudicial  fayings  concerning  a  mam 

not  properly,  before  them  can  be  but  of  very  lime  weigh 

efpecuii; 
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ecially  when   the  words  of  an  aft  of  parliament  are  fo  '1755*. 
.in  and  clear  a&  they  are  in  the  prefent  cafe.    The  cafe  in  <— -v     * 


r  T.  Roym.  186,  is  no  determination  at  all,  and  onlv  what  ps Anton 
is  (aid  on  a  fine  fct  by  Juftice  Morton^  who  to  be  uire  had ~***™t 
*  authority  at  all  to  do  what  he  did;    and   therefore  the       ***** 
xi rt  fet  it  afide.    Befides,  the  report  of  that  cafe   is  very 
r*  and  obicurc.    Therefore,  as  to  the  firft  point,  we  are 
opinion  with  the  plaintiff  (a). 

But  we  think  that  the  fecond  point  is  againft  him ;  for  the 
ords  of  the  ftat.  24  G.  2.  r.  44./  6.  are  fo  very  plain  and 
Ltenflve  that  it  is  imp«>ifible  to  get  over  them.  The  words 
e  no  oflhn  (hall  be  brought  againft  any  officer  or  any  per* 
n  for  any  thing  in  obedience  to  any  warrant  under  the 
ind  and  feal  of  a  juftice  of  peace  until  a  demand  in  writ- 
ig  hath  been  made  of  the  perafal  and  copy  of  fuch  war- 
11U  i  which  is  admitted  not  to  have  been  done  here. 

The  anfwer  that  was  attempted  to  be  given  to  it  was  that  a 
tpUvin  is  not  an  a&ion :  but  it  is  certainly  as  much  an  a&i- 
n  as  any  other  whatsoever.  It  proceeds  by  writ  declaration 
nd  pi  a  or  avowry  in  the  fame  manner  as  other  a&ions :  the 
crfon  who  brings  it  is  called  a  plaintiff,  and  the  perfon 
igainft  whom  it  is  brought  is  called  a  defendant  or  avowant, 
icconling  to  the  nature  of  his  defence;  cofts  are  given  to 
he  plaintiff  and  defendant  or  avowant  in  the  fame  manner  as 
n  other  actions ;  it  is  confidered  as  an  a&ion  in  the  ftatute 
\  &  5  An*  c.  16;  and  in  moft  of  the  ftatutes  concerning 
epLvms,  particularly  in  7  Htn.  8.  c.  4;  and  17  Car.  %<* 
1 7.  it  is  e*prefsty  called  an  action  or  fuit. 

But  to  (hew  that  it  was  not  intended  to  be  within  this 
:laufe  of  this  ftatute,  an  argument  was  drawn  from  the  firft 
fcdtion  of  the  afr,  where  the  words  are  as  general  in  refpeft 
to  actions  brought  againft  juftices  of  the  peace,  and  that  di- 
rects that  at  leaft  a  month  before  any  a&ion  commence^  no* 


(•)  But  an  •Iteration  has  been  fincemade  in  this  rtfyt€t  by  the  general  high* 
way  i&,  13  Gte.  3.  c  78./  34 ;  by  which  the  oqnpier  of  lands  ice  is  liable 
to  provide  one  waggon,  cart,  &c.  furniflied  aitePtbe  caitom  of  the  country 
■with  boriw  fcc,  and  two  able  men,  for  cury  50/*  fc-year  occupied  by  him  Sre. 

tice 
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'  l7SS*  tice  *a  waiting  (hall  be  given  to  the  juftices*  It  was  ar^e 
that  the  word  u  a&ion"  muft  be  taken  in  the  lame  fenfc  - 
both  thefe  daafes,  and  that  this  could  never  be  intended : 
extend  to  replevins,  for  if  it  did  it  would  entirely  take  am 

Rabbets.  ^  benefit  of  replevins  in  thefe  cafes,  becanlc  before  d 
month  after  the  diftreb  the  goods  taken  might  be  fold  . 
fpoiled,  and  fo  the  party  would  be  without  remedy.  Bt 
this-  argument  arifes  from  a  miftake,  in  not  confidenng  ~ 
nature  of  replevins,  and  that  there  are  two  forts  of  replevins 
one  only  to  have  the  goods  again,  which  may  be  by  plain: . 
the  Sheriff's  Court,  or  a  mandatory  writ  to  the  fhenff ;  as 
another  hy  way  .of  adion  in  order  to  recover  damages,  Na 
the  firft  fort  of  replevin  is  certainly  not  an  aAion,  and  to  h 
to  be  fure  the  ftatute  does  not  extend.  But  the  fecond>  wbc 
is  the  prefent  cafe,  as  I  have  already  {hewn,  is  plainly  an  u 
tion;  and  this  we  are  all  of  opinion  is  clearly  within  ii 
words  of  this  a£t  (a) ;  and  .that  therefore  the  plaintiff,  u 
having  demanded  a  pcrufal  and  copy  of  the  warrant  before  ta 
adion  commenced,  can  have  no  judgment  in  this  a&ion. 

Another  point  was  darted  that  a  replevin  will  not  lie  in  ti 
prefent  cafe,  the  diftrels  being  in  the  nature  of  an  execution  [>' 

{*)  Sec  MUioardv.  Cofin,  «'£/.  Rep.  1331.  But  ice  alio  Lord  Ztnja 
ebfervaiion  upon  it  in  Harper  y.  Cmrrf  7  D.fs  B.  174. 

{i)  On  authority  as  well  as  principle,  it  feemc  as  if  the  goods  taken  in  tz 
cafe  could  not  be  replevied.  Lord  Chief  Baron  <7/7*«rf. indeed  {jGilk.  Refit* 
j6i)fays  "  If  M/u/rr.V  juriftiiaion  award  anexocutiou*  ft  fecm*  that  nor 
ptorui  Uea  for  the  goods  taken  by  the  ihcnft  by  -virtue  of  the  execution  $  m 
if  any  perfon  ihould  pretend  to  take  out  a  replevin,  the  Court  of  Jeft* 
would  commit  him  for  a  contempt  of  their  jurifdi&ion.  But  if  any  afin 
jUrifdi&ion  lflutsan  execution,  a  replevin  will  lie  fix;  tt*  goods  taken  by  a 
execution,  becaufe,  the  inferior  jurifditton  bein*  retrained  within  particJ 
lar  limits,  fcie  officer  who  took  the  goods  it  obliged  to  {hew  that  he  tookta 
goods  xv it  1. in  thofe  limits,  and  that  the  inferior  court  which  uTucd*  the  caeca 
tion  did  not  exceed  their  authority  in  i  Ailing  it}  betides  an  inferior  court i 
record  cannot  cooamtlor  conten.pt  out  of  the  court  "  But  wich'greac  defe 
rtnee  to  fo  high  an  authority  as  Lord  Chief  B.  Gilbert  t  the  two  reafona  given  a 
the  latter  pohtion  by  no  means  warrant  it  His  fiiu  reafon  fails,  if  the  office 
took  the  goods  within  the  limits  of  the  particular  junfdi&ion,  and  if  lU  inn 
rior  court  did  not  exceed  their  authority  jq  lifting  the  execution  j  in  fhort 
it  be  a  legal  execution  regularly  executed.  And,  with  regard  to  the  feces 
reafon,  it  does  not.  follow,  becaufe  an  inferior  court  cannot  commit  for  a  coo 
tempt  out  of  court,  that  therefore  a  replevin  will  lie  *  the  want  of  autbonr 
lb  inAi&  one  particular  (and  tliat  an  extraordinary)  punidiment  for  doing  in 
thing  does  not  prove  that  the  thing  itfelf  may  be  legally  done— .The  c*Jj 

autbonq 
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But  this  is  not  one  of  the  queftions  referved,  and  betides     1755. 
is*  not    now  at  all  material.     If  we  had  been  of  opinion  v-— v-»^J 
xvith  the  plaintiff  on  both  the  points  referved,  it  might  Pu*w* 
have    become  material:  but  as  we  are  not,    I   {ball  fay  n2lft« 
nothing  upon  this  point,  for  I  do  not  like  to  moot  points 
that  are  not  before  us  and  are  no  ways  material. 

But  being  of  opinion  for  the  defendant  on  the  fecond 
queftton,  the  poftea  according  to  the  rule  muft  be  deli- 
vered to  him,  and  a  verdidt  is  to  be  entered  for  ^im  with 
is.  damages  and  cods." 

authority  eked  by  Gilbert  in  f import  of  this  opinion  is  the  cafe  rtAyleJbnri 
v.  Harvey,  3.  Lev.   404;  of  which  it  is  fufficient  to  obferve,  1ft,  that  thil 
queftion  was  neither  agitated  at  the  bar  or  decided  by  the  bench,  and 
adly,  that  the  judgment  of  the  Court  was  againft  the  plaintiff  in  replevin,, 
But  in  opposition  to  this  opinion  may  be  \fax<{B  ro4/bavn\  cafe,  7".  la, 
IV.  3.  C.  B.y  6  Bac.  Abr.  55.  oc*.  ebV,  R.  v.  ibe  Sheriff  of  Lticeflerjbtrey 
I  Barnard  B.  R.  no;  R,  V.  MenJtfoufc>    1  Str.  1 1 84,  and  R.  v.  Burcbetty 
ib.  %9U  1. ;  m  which  it  was  decided  that  where  an  aft  of  parliament  order* 
a  diftrefs  and  fale  of  goods  it  is  in  the  natsjlp  of  an  execution,  and  a  replevin 
does  not  lie ;  and  in  two  of  which  cafes  »  attachment  was  granted,  in  the 
one  againft  the  Sheriff*  and  in  the  other  againft  the  party,  for  replevying : 
and  in  R.  v.  Burcbetty  from  a  MS.  note,  it  is  fiud  "  The  ground  of  the 
decifion  was  that  the  con vja  ion  was  con clu five,  and  it's  legality  could  not 
be  questioned  in  a  replevin."— In  Mi  hoard  v.  Coffin  indeed  (z  BUc.  Rep* 
1530.)  goods  taken  under  a  warrant  of  difbrefs  for  nonpayment  of  a  poor- 
rate  were  replevied,  and  the  plaintiff  in  replevin  fucceeded  :  but  there  the 
fpecial  jurifdidHon,  which  was  given  to  the  juftices  of  the  peace  by  the  Sta- 
tutes 43  £//«.  c.  2.  and  \j  Gee.  a.  e.  38.,  was  exceeded  -,  and  the  goods  were 
not,  in  contemplation  of  law,  taken  under  an  execution.    And  in  a  late 
cafe,  Frit  chard  v  Stephens,  6  D.&  E.  $%%.,  where  goods  taken  under  a 
warrant  of  diitrefs  granted  by  commiffioners  of  feWers  were  replevied,  and 
the  proceedings  in  replevin  removed  into  the  King's  Bench,  that  Court  re* 
fufed  to  quafh  the  proojpdin «  on  a  fummary  application,  leaving  it  to  the 
defendant  in  replevin  to*  put  his  objection  in  a  formal  manner  on  the  record. 

Doe  on  the  Demife  of  Milburn  and  Ann  his 

Wife  againft  D.  Salkeld  and  Three  Others.         '£.<,  £* 

ON  the   trial   of  this  eje&ment  before  Mr.  Baron 
Legge  at  Newcaflle-upon-Tyne,  a  fpecial  cafe  was  re-  £••  in  con- 
ferved,  in  fubftance  as  follows.  ofatfiS!1 

tended  marriage  with  B.,  gave  granted  and  conveyed  certain  larfds  to  B.  and  C.  and  their 
afligns,  to  hold  to  the  ufe  of  B.  and  her  afligns  for  life  in  bar  of  dower,  and 
then  to  the  ufe  of  the  heirs  of  the  body  of  B.  by  A.,  remainder  over;  and  covenanted  . 
tUt  the  premifes  mould  remain  and  coninqc  to  the  ufes  and  intents  aforefaid :  Held 
that  this  deed  operated  as  a  covenant  to  ftand  feifed ;  and  that  an  only  child  of  the 
marriage  was  entitled,  after  the  deaths  of  A.  and  B. 

Xx  .The 
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.  x755-       •Theletfors  of  the.  plaintiff  claimed  under  a  deedoffet- 
>    .yi.— >  dement,  dated  the  2ld  of  June  1725,    and   made  between 
fcomdem.  g#  Simp/on  of  the  fli  ft  part,  ^»»  Storey  daughter  of  J.  Stsrii 
JZZ}"  of  the  fecond  part,  and  W.  Storey  of  the  third  part;  bi 
Salkeid.   which  G.  Simpfotiy  in  confederation    of   a   marriage  thai 
intended  to  be  had  between  hira  and   A.  Storey,  and  for  a 
competent  jointure  for  A.  Storey  and    for    a  maintenance 
and  provifion  for  her  during  her  life  if  fhe  fliould  furvive 
•     G.  Simpfm,  and  for  divers  other  good  caufes  and  confide- 
ratioss,  gave  granted  releafed  enfeoffed  conveyed  2nd  con- 
firmed to  Ann  Storey  and  IV.  Storey  and  their  affigns  the 
premifes  in  queition  then  in  his  poffeffion,   to  hold  to  the 
ufe  and  behoof  of  the  faid  Ann  Storey  and  her  affigns  for 
life  for  and  in  full  recom pence   and  fatisfa£r.ion  of  the  \ 
dower  which  fhe  by  reafon  of  the  faid   marriage  might 
claim,  and  after  the  deceafe  of  both  the  faid  George  ind 
Ann  then  to  the  heirs  of  the  body  of  the   hid  Ann  law- 
fully begotten  by  the  (aijkprorge ,  and  for  default  of  fuch 
iffue  then  to  the  ufe  of  theright  (a)  of  the  faid  G.  Simf/en 
forever.  In  tbedecd.were  contained  covenants  by  Simffa 
that  he  was  (eifed  in  fee  of  the  premifes  in  queftioo,  thu 
he  had  a  right  to  convey  them  to  the  faid   A.  Storey  vA 
If.  Storey  their  heirs  ana  affigns.  in  manner  aforcfaid  ac- 
cording to  the  true  intent  and  meaning  thereof;  that  the 
faid  premifes  ftiould  remain,  and  continue  unto  the  dies 
.  intents  and  purpofes  afbrefaid  and  according  to  the  true 
intent  and  meaning  thereof  difcharged  of  and  from  all 
manner  of  incumbrances;  and  that  he  (G.  S'mpjon)^ 
his  heirs  &c.  would  from  time  to  tint*  do  and  execute 
all  fuch-further  a&s  and  affurances  forThe  better  afiVijtf 
?nd  conveying  of  the  faid  premifes  to  the  ufes  intents  and 
purpofes    aforefaid   as    Pri   Storey,  his    heirs   or  affigns 
fhould    require.      The  marriage  took   effeft ;    and  "• 
Simp/on  ana  Ann  his  wife  are  both  dead,  leaving  an  only 
child  Ann  one  of  the  leffors  of  the  plaintiff  and  the  vile 
'  of  the  other  leffor,  Milburn.     About  five  years  after  ex- 
ecuting the  above  deed  G.  Simp/on  became  a  bankru/tf  j 
and  his  affignees  by  leafe  and  releafe  dated  the  26th  and 
27th  of  May  1 73 1  for  a  valuable  confideration  conveyed 
the  premifes  in  aueftion  to  J.  fValnhoufe^  under  whom 
the  defendants  claim. 

After   two  arguments  at  the  bar  the  firft  time  on  the 
a6th  of  June  17 54  by  Poole  Serjt.  for  the  plaintiff  and  Print 

(«)  60  in  the  original  inftrmnent,  whkh  was  full  of  blunders. 

King's 
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ig's  Serjt.  for  the  defendants,  and  again,  on  the  6th  of    1755: 
ruary  1755  by  Wynne  Serjt.  for  the  plaintiff,  and  fVitles  v    ■»    *■* 
jt.   for  the  defendants,    The'Court  took  time  to  confider  Doidem. 
heir  opinion  which  was  now  delivered,  as  follows,  by  M^L*£5 

^7//«  Lord  Ch.  J.  (after  flating  thefpecial  cafe). 

*  This  deed  of  the  22d  of  June  1725  cannot  be  coifi- 
ed  as  a  bargain  and  fale,  becaufe  there  was  no  money 
ifideration.  And  as  there  was  no  leafe  to  make  this 
d  good  as  a  releafe,  no  livery  to  make  it  good  as  a  fe» 
iTienr,  and  as  the  deed  could  operate  as  a  deed  of  cod* 
nation  becaufe  the  grantees  were  neither  of  them  in 
Teffion,  the  only  queftion  is  whether  it  (hall  operate  as 
ovenant  to  (land  feifed. 

As  moft  of  the  cafes  that  hav^becn  determined  on 
is  head  depend  on  the  particular  wording  of  the  deeds, 
lich  have  been  con (1  rued  as  covenants  to  (land  feifed, 
d  there  are  fcarcely  any  two  of  them  that  are  exactly 
;e  one  another*  I  fhall  not  mif-fpend  your  time  in  go- 
g  through  all  the  cafes  that  have  been  cited  or  might  be 
Led  on  this  occafion,  but  fhall  only  mention  fome  gene- 
1  rules  on  which  all  thefe  cafes  are  founded,  and  (hall 
en  take  notice  of  fome  few  cafes  that  moft  refemble  the 
efent,  and  which  are  determined  on  the  fame  reafons  on 
tiich  we  (hall  determine  this,  and  likewife  two  cafes 
hich  are  the  only  one  of  any  weight  that  were  infifted 
1  as  authorities  againft  the  opinion  which  1  am  going  to 
ve. 

Firft,  J  (hall  ipention  what  is  faid  by  Lord  Coiem  his 
►mment  on  the  ftatute  of  uies,  in  2  Inji.  672,  and  in  his 
Rep.  40.  Bedell's  cafe,  the  intention  of  the  parties  is  the 
incipal  foundation  of  the  creation  of  ufes  ;  for  verba  in- 
ntioni,  et  non  e  contra,  debent  infervire.  Hobart,  p. 
77.  fays,  I  do  exceedingly  commend  Judges  that  are 
jrioueandalmoft  fubtle,  aftyti,  (a  word  ufed  in  the  pro- 
?rbs  of  Solomon  \n  a  good  fenfe  when  it  is  tofe  good  end/) 
>  invent  reafons  and  means  to  make  a&s  operate  accord-, 
lg  to  the  juft  intent  of  the  parties,  and  to  avoid  wrong 
nd  injury  which  might  be  occafiohed  by  rigid  rules  and 
X  x  2  adhering 
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1755.     adhering  too  ftri£Uy  to  the  words  themfelves.   Th» 

%■■»»     -'vice  ot  Lord  Hobarthzs   been  taken  notice  of  by 

Itosdtm.  Judges,  and  referred  to  in  many  of  the  cafes  of  coirai 

mbji*  ***  **        fc'kd*  **  an  excellent  rule  to  go  by,  and  I  th 

84lksmu  wc  cannot  obfcrve  any  better.     Mr.  Shepherd,  or  whoi 

was  the  author  of  that  book,  fays  in  the  Tvitchflsnecft 

mon  Jjfurances,  p.  87.    (and  for  what  he  fays  he  qu 

vefe  great  authorities)  that  too  much  regard  ought  no 

be  had  to  the  native  and  proper  fignifications  of  words 

fentences  to  prevent  the  plain  intention  of  the  pari 

For  that  the  conftru&ion  ought  to  be  fuch  as  that 

whole  deed  and  every  part  ot  it  may  take  effeS  as  fa 

poffible  to  the  purpofe  for  which  it  was  made;  foi 

when  the  deed  cannot  take  effect  according  to  the  la 

it  may  take  fotne  effect  or  other ;  for   benigne  faciei 

.    funt    interpretationcsjphartarum,     ut  res  magis  va 

quam  pereat ;  et  quseirfet  conceffio  fortiffime  contra 

natorem  interpretanda  eft.  In  the  cafe  of  Sleigh  v.  M& 

I  Lutw.  782.  the  Court,  in  giving  their  judgment, 

down  a  treat  many  good  rules  of  the  fame  fort  as  tl 

which  I  have  mentioned,  and  very  applicable  to  the  f 

ferit  cafe :  but  they  are  too  long  to  repeat,  and  there! 

I  {hall  only  mention  one  paragraph,  apd  refer  to  thcrt 

«  The  words  (fays  the  book)  of  a  deed  ought » 

fo  moulded,  and  fuch  confirmation  put  upon  thcrD'J 

the  intent  of  the  parties  may  take  effect,  if  p<*' 

The  words  covenant  to Jland  feifed  to  ufis  are  ***} 

ceffity  to  create  ufes,  but  words  tantamount  are  funW 

and  tnere  is  no  conveyance  that  admits  fuch  a  W&& 

,  words  as  tha.t  of  a  covenant  to  ftand  feifed." 

Having  laid  down  fome  general  rules  and  reafon* 
which  we  have  governed  ourfelves  in  the  dcterfiina 1. 
of  the  prefent  cafe,  I  mall  only  mention  three  or 
cafes  that  molt  refemble  the  prefent,  and  that  are  au 
rities  for  the  plaintiff  in  the  prefent  cafe. 

%     1.  Bedell's  fz(t,  7  Co.  40.     There  R.  Bedell  by '^ 
ture  between  himfclf  and  his  wife  of  the  firft  p*r£.  /^ 
his  fecond  fon  of  the  fecond  part,  and  Michael  nis 
(on  of  the  third  part,  in  confideration  of  natural  lovt  to  J  ^ 
and  Michael  his  fons,  and  for  their  preferments  an 
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rancemcnt,  covenanted  to  (land  feized  to  the  ufe  of  him-     1755* 
elf   for  life,  and  after  his  deceafe  to  the  ufe  of  his  wife  V-— v—^J 
for     life,   and   after  their  deceafes  to  the  ufe  of  James  in  D°*  dem. 
tail  as  to  one  moiety  and  to  the  ufe  of  Michael  in  tail  asMlL80*w 
to  the  other  moiety  :  it  was  obje&ed  that  no  ufe  arofe  to  saIm^h 
the  -wife,  becaufrfhe  was  not  within  the  considerations 
ex  pre  (Ted  in  the  deed,  and  no  other  confideration  could 
Y>e    averred:  but  it  was  anfwered  and  refolved    by  the 
Court,    1  ft,  that*  a  confideration,  which  Hands  with  the 
deed,   and  is  not  repugnant  to  it,  might  be  well  averred 
{a J  \   and  2ndly,  that  if  no  other  confideration  coftld  be 
averred,  there  was  an  exprefs  confideration  in  that  deed, 
for  when  the  grantor  limited  it  to  the  ufe  of  his  wife  for 
life,  that  imported  a  fufficient  confideration  in  itfelf. 

2-    The  next  is  the  cafe  of  CroJJing  v.  Scudamore,  report- 
ed in  1  Ventr^  137  ;   1  Mod.  1 75  ;  and  2  Lev.  9 ;  A.  feiz- 
ed in  fee  bargained  fold  and  enfeoffed  to  his  daughter  Jane 
an,d  her  heirs  certain  lands  in  confideration  of  natural  love 
and  affeclion  as  an  augmentation  of  her  portion  and  pre- 
ferment of  her  in  marriage  ;  and  there  was  a  covenant; 
for  her  quiet  enjoyment ;  the  deed  was  enrolled  within  fix 
months ;  but  it  could  not  operate  as  a*  bargain  and  fale  for 
want  of  a  money  confideration,  nor  as  a  feoffment,  be- 
caufe  there  was  no  livery  ;  bunt  was  adjudged  in  the  Court 
of  King's  Bench,  and  afterwards  that  judgment  was  af- 
firmed in  the  Exchequer  Chamber,  that  it  fhould   ope- 
rate as  a  covenant  to  ftand  feized.     It  is  faid  in  the  cafe, 
as  reported  in  1  Mod.*   contrary  to  what  is  faid  both  in 
Ventris  and  Ltvintz,  that  the  words  "  in  confideration  of 
natural  love  and  affe&ion"  were  not  in  the  deed,  and  the 
grantor  only  called  her  his  daughter  ;  but  whether  thefe 
words  were  in  the  deed  or  not  is  not  material,  upon  the 
authority  of  BcdelTs  cafe  and  feveral  other  cafes ;  and  ma- 
ny former  cafes  were  cited  in  this  cafe  in  Qinport  of  this 
opinion. 

3.  Walker  v.  Hall  in  Scacc.  M.  29  Car.  2.  reported  in  2 
Lev.  213.  A.  in  confideration  of  marriage  granted  and 
confirmed  to  Margaret  his  intended  wife  certain  lands  to 
hold  to  her  and  her  heirs,  with  a  letter  of  attorney  in  the 
deed  to  make  livery,   &c.  with  a  blank  for  the  name  in 

(a)  Filmer  v.  Gitt\  in Dom.  Plroc.  7  Br:  Pari  Caf.  70 ;  and  A.  V.  Tie 
Inhabitants  0/  SfammnJtn,  3  D  Of  B  47  4  S.  P. 

the 
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1755.  the  letter" of  attorney:  it  was  indorfed  that  livery  iri 
*-*-v*»*J  given,  with  a  blank  left  for  the  name,  and  there  we:s 
Dot  dem.  no  w;tncfles  of  the  livery :   it   was  there  holden  thai  1 

JZhft"  could  not  amount  to  a  feoffment,  but  that  it  was  a  goa 
Saimld.  covenant  to  (land  feized. 

ft 

4.  0>w»  v.  Skgafe,  M.sfT.kf  Af.  in  B.  C.  in  3  Ln 
70 j  and  reported  by  tho  name  of  Ofmcre  v.  Sheafe  it 
*arth.  307.  J/-  Waller  for  the  affedion  which  ihc  bon 
to  her  coufin  Sir  fV-  Brodman  gave  and  gran  red  tohim 
and  nis  heirs  a  rent  of  14/.  a-yearto  hold  to  him  and  hs 
heirs  after  her  deceafe  if  (he  died  without  a  f©n  :  there 
was  no  attornment,  fo  it  could  not  operate  as  a  granr,  but 
held  that  it  {hould  be  good  as  a  covffaant  to  (land  feized; 
for  the  Court  faid  that  it  appears  by  the  cares  there  cited 
that  the  Judges  of  late  times  have  had  more  confideratJoo 
to  the  fubftance,  viz.  thepaJJSng  of  the  eflate,  than  the  /ha- 
dow,  to  wit,  the  manner  of  paying  it. 

'     The  cafe  of  Goodthle  v.  Petto  (a),  is  not  material  to  the 
prefent  cafe.     There  Angela  Burt,    being  feized  in    fee, 
in  confederation  of  the  love  and  affc&ion  which  he  bore 
to  Anne  his  wife  and  for  her  iflue  covenanted  to  /land 
feized  to  the  ufe  0$  hirafelf  and  his  wife  for  their  lives 
and  the  life  of  the  furvi/or,   remainder  to  the  iflue  of 
their  two  bodies,  remainder  to  the  ufe  of  fuch  perfon  as 
his  wife  (hould  think  fit  to  difpofe  to,  and  for  want  of 
fuch  difpofition   to  the  ufe  of  rhe  leflbr  of  the  plaintiff: 
after  the  death  of  Angelo  without    iffue,    the  wife   con- 
veyed the  premifes  to  her  fifter  and  her  heirs,  reciting  her 
power,  and  (he  by  her  will  gave  the  premifes  to  the  de- 
fendant :  the  leflbr  of  the  plaintiff  was  nephew  to  Angeh 
■^-it  was  adjudged,  ift,  That  as  the  exprels  confideration 
was  only  for  the  fupport  of  the  wife  the  appointment  was 
not  to  be  fei*her  benefit,  but  (he  had  only  a  naked  power 
for  the  benefit  of  (hangers,  they  could  not  claim  under 
fuch  a  confideration  ;  and  they  cited  Thomlinfon  v.  Dighton> 
Salt.  23Q;  adly,  That  the  defendant,    being  nephew  to 
Angeh,  had  a  good  title;  for  though  he  was  not  fo  menti- 
oned in  the  deed,  he  might  aver  himfelf  to  be  fo,  ac- 
cording to  1  Co.  176  ;  7  Co.  40  ;  W  11  Co.  24. 

(sj  %  Str.  $34. 
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The  only  cafe  that  was  greatly  in fi ft ed  on  a*  an  autho-    1755. 
rity  againft  the   plaimffF  m  the  prefent  cafe  was  that  of*— -v*"»J 
Samon  v.   %»«,  ^  W.  &  M.  %  Ventr.  318.  on  a  fpecial00*  dem- 
verdidl.  IV*  Lewis,  in  consideration  of   natural  love  aadM^L*?JM 
affection   which  he  had  for  his  wife  aA) his  fcn  Robert,  saSlm. 
gave   granted  and  confirmed   unto  Robert  his  fon  and  his 
heirs  his  reveriion  in  certain  lands  to  the  ufe  of  himfelf 
for  life,  then  to  the  ufe  of  hit;  wife  for  life,   and  after  to 
the  ufe  of  Robert  and  the  heirs  of  his  body,  then  to  Ellen 
his  daughter  and  the  heirs  of  her  body ;  Ellen  was  in  pof- 
feffion  and  claimed  under  this  deed  ;  there  was  no  enrol- 
ment or  attornment,  fo  the  deed  could  not  operate  unlefs 
it  operated  as  a  covenant' to  ftand  feized;  it  was   holden 
in  the  Exchequer  that  it  fhoqld,  but  that  judgment  was  re* 
verfed  in  the  Exchequer  chamber  by  the  opinion  of  Lord 
Chief  J.  Holt  and  Ch.  J.  Pollexfen,  and  their  judgment 
-was  afterwards   affirmed  in  the  Houfe  of  Lords.     They 
founded  their  opinion  on  the  cafe  of  Jlore  v.  Dixf   H.  12 
Car,  2.  in  £.  R.,  reported   in  1  Sid.  25  :  but  there  the 
grant  was  to  two  Grangers,  and  it  was  holden  that  it  could 
not  operate  at  all  as  to  them,  becaufe  of  the  confideration 
-*<-andeven  if  it  had  been  a  money  confederation,  it  would 
not  do,   becaufe  if  it  operated  as  a  bargain  and  fale  there 
mu(lj)e  an  ufe  on  an  ufe,  which  could  not  be.     And  the 
fame  reafons  are  given  in  the  cafe  of  Samon  v.  Jones.  But 
I  own  I  am  ndt  convinced  by  either  of  thefe  authorities, 
and  think  that  the  opinion  of  the   Court  of  Exchequer 
was  right ;  for  though  in  Hore  v.  Dix  the  grant  was  to  a 
ftranger,  the  grant  in  Sam$n  v.  Jones  was  not  to  a  Granger-: 
however  as  this  is  a  great  authority,  if  we  could  not  dif- 
tinguifli  it  from  the  prefent  cafe,  we  muft  be  bound  by  it ; 
but  it   is  plainly  diftinguilhable.     For  this  is  a  grant  in 
confideration  ot   marriage  and  in  bar  of  dower  to  the  in- 
tended wife  and  the  iflue  of  that  marriage  ;  the  intention 
of  the  parties  is  clear  and  manifeft  :    the  confideration  is 
exprefled  in  the  deed,  though  it  need  not  have  been  ;  the 
conveyance  is  not  to  a  ftranger  ;  and  there  is  a  covenant 
that  the  grantees  fiiould  hold  and  enjoy,  which  likens  it 
to  the  cafe  of  Sleigh  v.  Metham  in  Lutwych, 

So  that  the  plaintiff  is  entitled  tojudgment,andthepoflca 
muft  be  delivered  to  him  {a). 

•     (a)  Vid.  R9$  d.  mikinfn  v.  Truwor,  p*fl,  i%% 
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followl 


Whin  ^    A  HE  opinio^of  the  Court  was  delivered  as 
yiihtto      by  • 

tithct  is  ad- 
mitted, and  Willes  Lord  Chief  J.  "  A  prohibition  has  been  roovd 
•  quemon  faj  for  to  thc  Confiftory  Court  of  the  bilhop  of  Lincob. 
tweca  the  H°h  t'lc  leffeeof  the  impropriators  (the  Dean  and  Chap- 
reaorand  ter  of  Lincoln)  had  fucd  Cheefeman  in  that  Ooort,  who 
vicar  to  was  an  occupier  of  lands  in  Burringham  in  the  parilhofl 
•re*"1  tif  Nottesford  for  tithcs  of  flax  and  hcfr»P-  Checfetnan  by  hi! 
Stquefti-  P'ca  there  infilled  that  the  tithes  were  fmall  tithes,  anlj 
on  ai  tria-  that  thefe  tithes  or  an  uncertain  compofition  have  hecaj 
Me  in  the  time  out  of  mind  paid  to  the  vicar ;  and  he  infilled  like- 

Cwm^Ld  w^c  *n  ^'s   p'ca  on  *n  cn^owmcnt°f  tnc  vicar  in  131a 
confe.*       aQd  on  an  agreement  in  1691  between  the  vicar  and  the 
quently  the  parifliioners. 
Common 

law  Courts      So  the  queftion  to  be  tried  in  the  Spiritual  Court  is  not 
J^™*      on  a  modus  (for  it  is  admitted  that  tithes  in  kind  aredocj 
prohibition  hut  whether  the  tithes  are  to  be  paid  to  the  vicar  or  the  im- 
propriator. 

A  great  many  cafes  were  cited,  and  very  properly :  but 
I  {hall  only  take  notice  of  a  few  of  them  ;  becaufe  there 
are  fo  many  jarring  cafes  on  the  head  of  prohibitions 
that  it  is  very  difficult  to  reconcile  them.  For  when  the 
power  of  the  church  ran  very  high,  the'  Judges  were 
cautious  in  granting  prohibitions  ;  when  it  did  not  run  fo 
high,  the  Judges  ventured  to  go  further  in  granting  them-  I 

I  admit  that  this  fuit  is  to  be  confidered  as  between 
ecclefiaftical  perfons  ;  for  Cheefeman  infills  on  the  right  of 
the  vicar,  and  Hoky  claims  under  the  right  of  the  Dean  and 
Chapter,  who  mult  be  confidered  as  ecclefiaflics  when  they 
,  infill  on  an  ecclefiaftical  right.     But  the  rule  that  has 

been    laid   down,   that  when  both  parties  are  eccleii 
allies  courts  of  law  ought  not  to  grant   a  prohibition 


(i- 


•     (a)  Thii  cafe  was  argued  on  the  Wednesday  preceding -by  Marttu  SerjL 
againft  the  rule  for  the  prohibition  and  by  Hewitt  Serjt.  in  fupport  of  H. 

Fdo 
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I  do  not  at  all  rely  on,  becaufe  I  think  it  a  very  abfurd  one    1757. 
and  without  the  lead  colour  of  reafon.    For  though  one  of  <^-J  W 
the  parties  be  a  layman,  if  he  do  not  infill  on  a  modus'orCBzias- 
lome   other  matter  properly  triable  at  cojomon  law,  the     **« 
court  chriftian  muft  determine  the  matter,  and  a  prohibi-***1^* 
tion  will  not  be  granted  :  on  the  other  hand,  though  both 
parties  be  ecclefiaftics,  if  either  of  them  infift  on  a  deed 
or  any  other  matter  properly  triable  at  common  law,  * 
prohibition  will  certainly  lie.,  What  is  faid  by  Lord  Coke 
and  HobartanA  in  feveral  other  books,  that  where  a  cuil6m 
is   in  lifted  on  contrary  to  common  right  a  prohibition 
ought  to  go,  does  not  at  all  affect  the  prefent  cafe  ;  becaufe 
here  the  common  right,  which  is  the  payment  of  tithes,  is 
admitted,  and  the  queftion  is  only  to   whom  they  are. 
payable. 

But  we  found  our  opinions  on  the  judgment  in  the  cafe  of 

Drake  v.  Taylor  f  1  Str.  87,  and  the  reafon  which  is  given 

for  it  at  the  latter  end  of  the  cafe  ;  for  thofe  given  in  the 

firft  part  I  think  very  weak  ones.     The  cafe  there  is  the 

fame  as  this  ;  for  it  is  between  a  vicar  and  an  occupier  of 

lands  who  infilled  on  the  right*  of  a  lay  impropriator  and 

that  the  tithes  claimed  have  time  out  of  mind  been  paid 

to  him.     A  prohibition  was  denied  by  the  Court  (a) ; 

and  the  reafon  a  Aligned  at  the  latter  end  of  the  cafe  is, 

that  the  cuftom  there  infilled  on  relating  10  a  fpiritual 

matter  and  not  any  temporal  right,  or  in  bar  of  any  ec- 

clefiaftical  right,  ought  to  be  tried  in  the  Spiritual  Court, 

becaufe  50  years  make  a  cuftom  by  the  eccleliaftical  law  ; 

and  therefore  if  the  courts  of  law  were  to  judge  of  fuch 

a  cuftom,  they  would  judge  by  a  wrong  rule.     And  for 

this  reafon  we  refufe  a  prohibition  in  the  prefent  cafe. 

If  Cheeftman  had  infilled  on  a  modus  payable  time  out 
of  mind  to  the  vicar,  a  prohibition  ought  to  go,  becaufe 
the  Spiritual  Court  could  not  try  the  modus.  But  as  the 
right  to  tithes  is  admitted,  and  the  only  queftion  is  whe- 
ther they  are  to  be  paid  to  the  vicar  or  the  rector,  we 
are* of  opinion  that  -the  point  in  queftion  is  proper  to  be 

(a)  In  that  cafe  a  prohibition  had  been  before  denied  by  the  Courts  of 
Exchequer  and  the  Common  Pleas. 

tried 
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1757.  tried  in  the  Spiritual  Court.  The  endowment  in  1310, 
<^-j-^»'  ajid  the  memorandum  in  1691  in  refpecfc  to  thojprclent 
Cheese*    motion,  are  quae  out  of  the  cafe. 

HAN  ▼ 

*g***ft  Ho-      por  tj}cfc  reafont  wc  are  all  0f  opinion  that  the  rule  for 
a  prohibition  ought  to  be  difcharged." 

Roe  on  the  Demife  of  Wilkinson  againjt  Trax- 
RJ'G-*-  mark  and  Others. 

Friday, 

Feb.  3. 

A  Special  cafe  was  referyed  on  the  trial  of  this  eje&- 
ment  at  the  affixes  at  York.     By  deeds  of  leafc  and 
A.  inconfi-  releafe,  dated  the  9th 'and  tothof  November  1733,   Thomas 
deration  of  JCitkby  in   confidervtion  of    natural  love   to  his    brother 
tod^iooA  r'hnH°pf»r  Kitkby  and  of  .100/.  granted  releafed  and  con- 
by  deeds  of  firmed  to  Chriftopher  Kirkby  the  piemifes  in  quellion,  after 
leafc  and     the  death  of  Thomas  Kirkby,  to  hold  to  the  laid  C\  Kirkby 
releafe,       ancj  tjje  hcirs  0f  bjs  body,  and  after  their  deceafe  to  John. 
Caiedand"  Wdkinfon   [the   leflbr  of  the  plaintiff]  eldeft   fon    of  his 
confirmed    /'the  grantor's)  well  beloved  uncle  John  tPiUtinfon*  and 
certain  pre-  his  heirs  and   affigns,  and  to  the  only  proper  ufe  of  the 
miftt,*//*rfajcl  J.  JVilkinfon  the  younger    4<  his  executors  adminif- 
^/Vtohiatrators  or  affigns  for  ever/*  he  the  faid  J.  IVilkinfon  the 
brother  B.  younger  paying  to  the  child  or  children  ot  his  (the  grant- 
in  tail,  re-  or's)  brother  Stephen  Kitkby  200/.   [and  for  want. of  fuch 
?aithefon  children  to  other  nephews  and  nieces  therein  mentioned  ;] 
of'  another  and  for  want  of  fuch  children,  the  eftate  was  to  be  free 
brother  of  from  the  payment  of  the  fum  of  200/.     The  releafe  con- 
*•» *jnfce»  tained  covenants  from  the  grantor  that  he  was  feifed  in 
▼enanted°"  ^ce  °^  t'lc  l,rcmifes  *n  queftion  :    and   that  it   (hould  be 
and  grant-  lawful  for  Chriftopher  Kitkby  or  J.  IVdhnfan  the  younger, 
ed  that  the  after  his  (the  grantor's)  death  peaceably  and  quietly  to 

ST'hi^af  ^°'^  *cc"  ^  lt  was  tncrCDy  covenanted  granted  and 
ter  his  agreed  by  and  between  the  faid  parties  that  all  fines  re- 
death,  be  coveries  and  other  a  flu  ranees  of  the  faid  premifes  alrea- 
held  by  B.  dy  levied  fufFered  and  executed  by  and  between  the  faid 
f0?^  parries  (hould  enure  to  and  for  the  only  ufe  and  behoof  of 
body.  *  c^r\fi°Pher  Kirkh  and  ^e  heirs  of  his  body,  and  for  want 
by  c[  and  of  fuch  iffae  to  the  proper  ufe  and  behoof  of  John  fKl- 
his  heirs,     kin/on  the  younger  his  heirs  and  affigns  for  cvei,  according 

according  to  the  truc  jntent  and  meaning  of  thofe  prefents.  At  the 
to  the  true  &  r 

intent  of 

the  deed.— H-ld  that  the  deed  could  not  operate  as  a  releafe,  becaufe  it  attempted  to  con- 
vey a  freehold  in  futuro,  but  that  it  was  good  as  a  covenant  to  ltand  feifcdL  2  Wilf.  ;$S.& 

time 


MARK. 
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time    of  executing  the  deeds  Chriftopher  Kirkby  paid   20/.  1758. 

pa  it  of  the  consideration  in  money,  and  gave  his  note  for  *— nr^ 
the  remainder  :  and  a  receipt  was  figned  by  T.  Kirkby  for  *?■  *"** 

the    whole  fum.      T.  Kirkby  continued  feifed  of  the  pre-  ,^n'" 

mifes    in  queftion  until    his  death   in  1744.     Chriftopher  mimfi 

fVilkinfon  died  in  the  year  1740  without  iffue.    J,  fViikih-  1m»- 
fon*  the  leffor  of  the  plaintiff,  had  no  notice  of  the  deeds 
of  leafe  and  releafe  until  a  fhort  time  before  the  ejectment 
was  brought. 

The  cafe  was  argued  on  the  9th  of  February  1756  try 
PVilles  Serjt.  for  the  plaintiff,  and'Poble  Serjt.  for  the  de- 
fendant ;  a  fecond  time  on  the  25th  of  June  17^6  by 
Hewitt  Serjt.  for  the  former  and  Prime  Seijt.  for  the  lat- 
ter :  and  again  a  thitd  time  on  the  23d  of  June  1757  by 
Hewitt  Serjt.  and  Prime  Serjt.     And 

Willes  Lord  Chief  Jufl.  now  delivered  the  opinion* of 
the  Court,  as  follows,  firft  dating  the  cafe  : 

44  It  is  admitted  that  this  deed  will  not  operate  as  a  rcr 
leafe,  becaufe  it  grants  a  freelroJd  in  futuro,  which  can- 
not be  done.  The  only  queftion  therefore  is  whether,  in 
refpe&  to  John  WUhnfon  the  leffor  of  the  plaintiff,  it  can 
operate  as  a  covenant  to  (land  feifed  .?  If  it  can,  he  ought 
to  recover  in  this  fuit  ;  if  it  cannot,  judgment  mull  be 
for  the  defendants. 

A  great  many  cafes  were  cited  in  the  argument  of  this 
caufe,  and  tohe  fure  there  are  a  great  number  of  cafes  not 
quite  confident  with  one  another  upon  this  queftion, 
what  (hall  amount  to  a  covenant  to  (land  feifed.  But  as  I 
think  that  this  cafe  other  depends  upon  the  general  rea- 
fon  of  the  law  and  lome  particular  rules  that  have  been 
laid  down  in  refpeft  to  covenants  to  ft  and  feifed,  I  (hall 
not  go  through  all  the  cafes  that  have  been  cited,  but  ihali 
only  mention  fome  few  of  them  as  authorities  in  point 
for  the  opinion  which  1  am  going  to  give,  and  two  or 
three  that  were  cited  on  the  other  tide,  to  (hew  that  the 
judgment  which  we  are  going  to  give  does  not  clafli  with 
any  of  them. 

Mi 
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1758.        And  we  are  all  of  opinion  (for  my  Brother  Bathurjf, 
v-^v^-/  though  abfent,   has  given  me  leave  to  fay  that  he  is  of  the 
W^ik*-  ^amc  0P*n*on  with  u8)  that  this  deed  of  relcafe  may  opc- 
soN  "  rate  as  a  covenant  to  Hand  feifed. 

mgainfi  And  fir  ft  wc  found  our  opinion  on  the  general  rules  of 
Than-  ]aw  jn  refpe&  to  the  expofition  of  deeds,  which  arc 
*****  laid  down  in  many  of  the  books,  and  which  arecollefl- 
ed  out  of  them  by  Shephtrd  on  Common  AQurances>  p.  82 
(if  83  ;  in  which  he  fays  that  benigne  faciends  funt  in- 
terpretariones  chartarum,  ut  res  magis  valeat  quam  pereat, 
and  that  verba  intentioni,  et  non  e  contra,  debent  infer- 
.  virc.  And  therefore  (he  fays)  that  deeds  which  arc  in- 
tended and  made  to  operate  one  way  may  operate  another 
way,  if  the  intention  of  the  parties  cannot  take  place, 
tinlefs  they  operate  a  different  way  from  what  they  were 
intended :  and  he  puts  thefe  inftances  (amongft  others) 
that  a  deed  intended  for  a  releafe,  if  it  cannot  operate  as 
fuch,  may  amount  to  a  grant  of  a  reverfion,  an  attorn- 
ment, or  a  furrender,  and  fo  €  converfo.  And  that  if  1 
man  make  a  feoffment  in  fee  with  a  letter  of  attorney  to 

J  five  livery,  and  no  livery  is  given,  but  there  is  in  tht 
ame  deed  a  covetrant  to  (land  feifed  to  the  ufes  of  the 
feoffment,  if  this  be  in  fuch  a  cafe  where  there  is  a  consi- 
deration fufficient  to  raife  the  ufes  of  the  covenant,  it  will 
amount  to  a  covenant  to  (land  feifed.  In  the  cafe  of 
Crojfing  v.  Scudamore  fa)  which  I  (hall  mention  more  par- 
ticularly by  and  by,  Lord  Ch.  J.  Hale  cites  the  opinion 
of  Lord  Hobart  in  fo.  277.  and  declares  himfelf  to  be  of 
the  fame  opinion,  that  the  Judges  ought  to  be  curious  and 
JubtU  (Lord  Hobart  ufed  the  word  a  ft  mi)  to  invent  rea- 
sons and  means  to  make  a&s  effef&ual  according  to  the  juft 
intent  of  the  parties.  And  it  is  faid  in  the  cafe  of  Ojm* 
v.  Sheaf e  fb)t  which  I  (hall  have  occafion  Ukewifeto 
mention  again  prefently,  that  the  Judges  in  thefe  later 
times  (anal  think  very  rightly)  have  gone  farther  than 
formerly,  and  have  had  more  confideration  for  the  fob* 
flancr,  tor  wit,  the  paffing  of  the  eftate  according  to 
the  intent  of  the,  parties,  than  the  fhadow,  to  wit, 
the  maimer  of  paffing  it.  Thefe  are  the  .%*&&& 
reafons  that  we,  go  on:  and  we  think  that  all  the 
particular    Rules  that  have  been  laid  down  in  refpeA 

(m)  %  Lev.  9  ;  I  Peutr.  137  5  Of  TMU.  i  75. 
(b)  3  Ltv.  370  j  Gf  Cartb.  307. 
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refpe£k  to  covenants  to  (land  feifed  all  concur  in  the  pre-     1758. 
fent  cafe.     I  know  of  no  others  but  thefe,  v-^-^ 

1  ft,   That  there  rauft  be  a  deed.  Ro*  dm. 

ad,  That  there  be  words  fufficient  to  make  a  covenant.  W*"1M~ 
3d,   That  the  grantor  or  covenautor  rauft  be  a&ually     JZh* 
feifed  at  the  time  of  the  grant.  iVan*. 

4th,  That  the  intent  of  the  grantor  muft  be  plain.  uaa** 

5th,  That  there  be  a  proper  consideration  to  raife  the 
ufe. 

Fir  ft  ;  This  is  certainly  a  deed  ;  and, though  it  cannot, 
operate  as  a  rcleafe,  it  being  figned  fealed  and  delivered 
by  the  party  does  not  ceafe  to  be  a  deed.  ' 

Secondly ;  That  there  are  fufficient  words  to  make  a 
covenant  I  (hall  (hew  more  particularly  by  and  by :  but 
if  there  were  no  other  word  but  the  word  grant,  that ' 
would  be  fufficient  according  to  all  the  cafes. 

Thirdly  ;  It  is  admitted,  and  fo  ftated  in  the  cafe,  that 
the  grantor  Th$mas  Kirkby  was  actually,  feifed  at  the  time 
of  die  grant. 

Fourthly ;  Nothing  can  be  more  plain  than  that  the 
grantor  intended  that  the  lelTor  of  the  plaintiff  fhould  have 
the  eft  ate  after  the  death  of  Chriftopher  Kirkby  without  iffue; 
it  is  faid  fo  in  exprefs  words  in  three  places  in  the  deed  ; 
what  eftate  he  was  to  take  is  not  material  at  prefent,  he 
being  ftill  living. 

Fifthly ;  Here  is  a  plain  confideration  as  to  Wilkinhn 
the  leflbr  of  the  plaintiff;  he  is  called  in. the  deed  ejdeft 
fon  of  his  well-beloved  uncle  John  ffUkinfon.  If  it  were 
not  fo  faid  in  the  deed,  his  relation  to  the  grantor  might; 
be  averred  and  proved,  according  the  cafe  of  Qoodtitle  v. 
Petto,  2  Str.  935,  and  fevecal  cafes  that  are  there  (a)  cited 
out  of  Lord  Coke's  reports. 

Having  mentioned  the  general  reafbns  and  likewife  the 
particular  rules  ou  which  we  found  our  opinion,  I  (hall 
now  mention  fome  few  cafes  which  I  think  are  autho- 
rities in*  point.  I  (hall  not  take  notice  of  the  ancient 
cafes,  becaufe  of  late  the  courts  of  law  have  gone  much 
farther  in  the  determination  of  this  queftioqj  and  likewife 
becaufif  there  are  feveral  rules  laid  down  in  Ihefe  ancient 

(a)  And  Filmerr.  Gttu  7.  Bfh  FarL  C*f  Jo ;  &f  &.  T.Tkt  Mahitinttif 
toammwkn.  3 IX  &&  474- 

w  cafes 
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cafes  which  are  not  now  adhered  to.  Bat  I  (hall  begii 
with  the  cafe  of  Crojfing  v.  Scudamm ;  Tr.  23  Car.  2.  in 
^  B.  R  \  14  P.  26  Car.  2.  in  Cam.  Scacc. ;  reported  in  1 
'  Mod.  175;  2  Lev  9,  W  I  Ventr.  137  ;  Couhmam  v.  &*- 
*«//*,  £  30  Cflr.  2.  B.  R.  ;  "Sir  T.  Jon.  105 ;  Walker  t. 
Halli  20  Car.  2.  in  Scacc.  2  Z*v.  212  ;  Harrifonyr.  jiufin, 
Tr.  2.  J.  2.  B.  R.  Carth.  38,  9 ;  Baker  v.  Lade,  B.  C.  //. 
2  /#f  £y  At.  3  L*t/.  291  ;  &  0/*fajr  v.  Sheafe,  3  £«/.  37s ; 
$W.t£M.B.C.  [His  Lordfhip  here  ftated  and  com- 
mented (a)  upon  thefe  cafes..]  Thefe  are  all  the  autho- 
rities that  I  mall  mention  for  the  opinion  that  I  am  going 
to  give,  and  I  think  that  thefe  are^ufficiem* 

But  before  I  give  the  judgment  of  the  Court,  I  fhall 
take  notice  of  forae  obje&ions  that  were  made  on  the  pan 
of  the  defendants,,  and  two  or  three  cafes  that  were  cited 
to  fupport  them. 

ift,  It  was  objected  that  the  leffbr  was  no  party  to  the 
deed.  But,  to  be  fure,  this  is  no  objection.  It  is  not 
nfeceflary  that  a  perfon  raking  under  a  deed  fhould  be  a 
party  ;  remainders  are  moft  commonly  limited  to  perfons 
who  are  not  parties,  and  efpecially  in  covenants  to  ftand 
feifed. 

idly,  That  there  was  no  confederation  as  to  IVdtinfon : 
But  this  I  have  anfwered  already. 

'  3dly,  That  it  was  intended  to  be  a  deed  at  common  law, 
and  therefore  cannot  operate  by  th^  ftatute  of  ufes.  This 
is  founded  on  the  diftum  in  Ca.  Lit.  49.  "  Where  a  man 
hath  two  ways  to  pafs  lands,  and  both  be  by  the  common 
law,  and  he  intendeth  to  pafs  them  by  one  of  the  ways* 
pet  ut  res  magis  valeat  it  fhatt  pafs  by  the  other.  But 
where  a  man  may  pafs  lands  either  by  <tiie  common  law 
or  by  raiting  of  an  ufe  and  fettling  it  by  the  ftatute,  there 
in  many  cafes  it  is  other  wife."  But  that  rule  has  not 
been  obferved  for  above  an  100  hundred  years  laft  pad  ; 
and  moft  of  the  cafes  cited  are  determined* contrary  to  that 
rule.  Nor  doos  Lord  Coke  lay  it  down  as  a  general  rule, 
but  he  oaly  fairs  that  it  is  fo  in  many  cafes.  KnAShetherd^ 
in  his  book  of  Common  Ajfuranccs  which  I  have  already 
mentioned,  who  has  verbatim  tranferibed  th*  w^rdsof 

(«)  Vid.  Dx  d.  Milium  r.  StUficU,  fip,  6jj. 

w  Lord 


HILARY  TERM,  31  GEO.  II.  C.P.  687 

A   Cote,  puts  a  cafe,  whieh  I  have  already  mentioned* 

£11  y  contrary  to  this  rule. 

thly,  The  next  objection  was  that  the  deed  was  void. 

cannot  operate  at  all.     If  by  this  be  meant  void,  as 
n  a  deed  which  it  was  intended  to  be,  all  ibe  cafes  are 
inft  the  objection,     if  it  were  meant  avoid  deed,  this, 
.  have  already  (hewn,  is  not  fo,  it  having  been  duly     ****• 
cured  by  the  grantor. 

thly,  But  the  main  objection,  and  which  the  cafes  (of 
ich  I  fhall  take  notice)  were  cited  to  fupport,  was 
t  no  eftate  pa  fled  by  this  deed  to  ChriflophemKirkby,  out 
svhofe  eftate  the  other  eft  axes  arc  to  arife;  and  it  is  ad- 
ted  that  he  can  take  no  eftate  by  this  deed.  To  fup-  . 
t  this  objection  were  cited,  Atwaters  v.  Birt,  43  Eliz. 
C.  Cro.  £/iz.  856  ;  Hore  v.  Dix,  H.  12  Car.  9.  B.C. 
id.  25  ;  and  Samons.  Jones,  2  Ventr.  318.  If  this  ob- 
1011  had  not  been  fo  folemnly  determined  in  thefe  cafes 
>e  a  good  one,  I  own  I  ihould  have  been  of  another 
nion  ;  becaufe  in  a  covenant  to  (tana*  feifed  the  eftate 
perly  arifes  out  of  the  eftate  of  the  grantor,  and  his 
;nt  that  it  rtiould  not  (f  think)  fi»tfes  nothing.  For 
ugh  his  intent  is  to  be  regarded  Tfm  eftate  is  to  pafs 

to  whom,  I  do  nor  think  it  is  all  to  b#  regarded  as  to 
manner  of  paffing  it  (of  which  he  is  hfppofed  tft>  be  ig- 
ant;)  if  it  were,  it  would  overturn  alittoft  all  the 
ss.  But  I  choofe,  rather  than  contradi€t  fuch  great 
horities,  codiftingui(h  the  p relent  cafe  from  them,  and 
link  it  is  plainly  diftinguilhable.  For  in  the  prefent 
z  the  eftate  to  Wilhinfon  could  not  be  to  arife  out  of  the 
ite  of  Chriftopker  Kirkby,  ift,  Becaufe  he  was  intended 
y  to  have  an  eftate  for  life,  or  at  moil  an  eftate-tail, 
t  2dly,  Becaufe  the  leflbrfs  eftate  is  not  to  commence 
:il  after  the  eftate  granted  to  Wdkinfon. 
There  is  likewife  one  thing  in  the  prefent  cafe  much 
anger  than  in  any  of  the  cafes  that  have  been  cited  on  . 
\  one  fide  or  the  other  ;  for  here  is  not  only  the  word 
mt%  which  has  been  often  conftrued  as  a  word  of  co- 
nant,  but  likewife  the'  grantor  exprefsly  covenants  in 

0  places  in  the  deed  that  the  eftate  (hall  go  to  John    . 
\lkinfon  in  fuch  manner  as  he  has  granted  it. 

For  thefe  reafons  we  -are  all  of  opinion  that  this  deed 

1  amount  to  a  covenant  by  the  grantor  to  ftand  feifed 

f 
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1758,     to  the  life  of  John  fVtlkinfon,  and  that  therefore  he  : 
>"OH-/    to  have  the  benefit  of  the  verdi&,  and^nay  enter  up 

ION 

mgmnfi 

*uffZ  Titley  agmnfi  Foxaix* 

T.  31  &  3* 

Geo.  9. 

Tuefday, 

June  13th.  *  I  *HIS  came  before  the  court  on  a  demurrer  to  tb 
}n  *jk*  of     I      fendfat's  plea  of  justification  to  an  a&ion  for  2 
mSIr^  fault,  battery,  and  falfe  imprifonment. 
cefsof  an 

inferior  The  defendant  pleaded,  as  to  the  aflaulting  bearinf 

STbylictf"  iwprifoning  the  plaintiff  on  &c.  and  detaining  him  in 
ten  patent,  f°n  f°r  !2nours,  that  King  Charles  the  Firft  byh 
kisnotne-  patent  dated  the  x6ch  of  June  in  the  14th  year  of  his? 
«flfarjr  to  incorporated  the  freemen  and  burgefles  ot  Shrcwjb»j 
fertof  the"  and  grante<* tnat  l^e  mayor  aldermen  and  burgeffo 
fetters  pa-  their  fucceflbrs  (hould  from  thenceforth  have  and: 
tentr-If  it  within  the  town  Wore  the  mayor  and  recorder,  or& 
fiLh11***11  of  them,  acourlMf  record  upon  Tuefday  in  every* 
thataVbint  throughout  th*  year,  and  that  they  might  hold  by  p 
waa  levied  in  the  fanefcouft  to  believed  all  and  all  manner  of  aft* 
at  one  court  all  and  all  Warner  of  trefpajfes  and  pleas  upon  the  cafe  < 
*^S|?  within  the  town  afore/aid  to  be  heard  and  determined 1  b 
mg*  there-  ^  mayor  and  recorder  of  the  faid  town  or  either  of  q 
upon  had  as  by  the  faid  letters  patent  remaining  upon  record  i>J 
that  a  capias  Court  of  Chancery  may  appear.     That  at  the  co« 

^^^5  record  held  in  and  for  the  faid  town,  within  thejun 
ffteSS tion  °f  thc  faid  court*  °»  Tue/danhs  8th  of  J**  < 
that  the       before  &  Blakeway  Efq.  then  mayor,  the  defendant 
proceed,     into  the  faid  court  and  levied  his  plaint  there  again 
refund    pkillliff  '*  *  P^a  of  trefpafs  upon  the  cafe ;  to  the  dam 
though  no   ^e  defendant  of  20/.  for  a  certain  cau/e  of  aclit*  & 
fummona     ivithin  the  jurifdiclion  of  that  court ;  and  fuch  procj 
be  ftatebV-  wcrc  thereupon  had  in  the  fame  court  upon  the  fai* 
maj  bTjuf- th*  "ft*™***1*  «'  '*<  fa*  c°*ri  ***•  **  Tuejdoy  tit  1 
tified  on-  "  7***  *?S6  before  the  faid  mayor  there  iffued  out  <J 
deranar-    laid  court  at  the  inftance  of  the  defendant  in  pie*01 
re{\^y       faid  plaint  a  certain    writ  of  capias,    direclcd  w 
"Tta.  Arce  Serjeants  at    Mace   of  the    faid  town  ^ 
pofui*.       «Ue  at   the  then  next   court  &c.    to   be  held  on 
22d  of  June,  and  indorfed  for  bail  15/.  $s-  &   J 


TRINITY  TERMi  31  &  3a  GEO.  H.CR  6*9 

ie  writ  was  delivered  to  Robert  Phillips  one  of  the  pcrfons 
imetl  in  the  writ  and  an  officer  of  the  faid  court ;  by  vir- 
ie  whereof  Phillips  and  the  now  defendant  in  aid  of  the  TlT^Y 
id  Phillips  and  by  his  command  and  as  his  affiftant  on   //J'^f^ 
ie  1 9th  of  June  1756  at  Shrew/bury  and  within  the  jurif- 
61  ion  of  the  faid  court,  gently  laid  their  hands  upon  the 
aintiffin  order  to  arreft  him   for  the  caufe  aforcfaid  ;  and 
icn  and  there  took  and  arretted  the  plaintiff  by  virtue  of    ' 
ie  laid  writ  and  detained  him  under  that  arreft  for  twelve 
ours  for  want  of  bail,  &c,  which  is  the  fame  aflault- 
ig   beating  and  imprifoning  whereof  the  plaintiff  corn- 
lains,  &c.     And  as  to  the  refidue  of  theArefpafs  the  <U- 
sndant  pleaded  not  guilty. 

To  this  plea  the  plaintiff  demurred  fpeciaily,  becaufe 
he  defendant  did  dot  make  any  profert  of  the  letters  pa- 
«nt  of  Car.  2.   fet  forth  m  the  plea. 

After  argument  (a)  by  Poole  %  Serjeant,  in  fupport  of  the 
demurrer,  and  by  Hewitt  Serjeant  contra,  the  opinion  of 
the  Court  (b)  was  delivered  as  follows  by 

Willes  Ld.  Ch.  J.  "  Four  objections  have  been  mad6 
on  the  part  of  the  plaintiff;  the  fir  It,  a  matter  of  form 
only,  and  it  is  fet  forth  as  caufe  of  demurrer  ;  the  other 
three  of  fubftancc  ;  and  therefore,  if  good  objections, 
they  may  betaken  advantage  of  on  the  general denqp&rrer. 

5 

ift.  That  in  the  plc^  tfiere  is  no  profert  of  the  letters 
patent,  by  which  the  Comft  is  erected. 

adly,  That  it  is  npt  flared  in  the  plea  what  fort  of  acti- 
on it  was  below,  to  fbeitfthat  it  was  within  the  jurisdicti- 
on of  the  Court. 

3dly.  That  a  capias  iffued  without  any  fummons. 

4thly.  That  an  arreft  is  no  justification  to  the  battery. 

To  the  tirft  objection  I  have  given  ananfwer  already^ 

The 

(•)  On  Friday  June  %d%  17  58.         (h)  Abf.  Clive  J. 

(e)  This  appears  to  have  been  anfWered  in  tbe  ceurfe  of  the  argument, 
fey  obferyiqg  that  the  defendant  did  pot  claim  any  thing  under  the  charter, 
and  that  he  was  a  Itranger  to  it,  and  therefore  neecTnpt  make  a  profert  01  it. 
Br$.  Abr>  "  Ativans  k  ffuttf  pl\  1 15 ;  161.  £f  a  Sbra.  416.1— ^n4  in  the 

V  y  cafes 
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1758.        The   fecond  and  third  objections  were  taken  togett. 
v-*v^-/  and  were  very  ftrongly  relied  on.     It  was  faid  (hat  the 
TlTIr*J    were  two  authorities  in   point  determined  in  this  Col 
F?xali.   fince/1  came  into  it  ;  Aioravias.  Sloper  y    and  Murphy 
Fitgerald:  and  it  was  faid  that  no  one  would  be  able  to: 
vile   his  client  if  we  (hould  be  of  opinion  in  this  cafe  .1 
we  feemed  to  be)  contrary  to  the  determinations  in  cb:; 
two  cafes.     But   before  'Counfel  fay  this,   they  fhould  bt 
fure  that  they  underftand  jthe  cafes  that  they  cite,  and  thi* 
they  ftate  them  correctly  to  the  Court  ;   for  when  the* 
two  cafes  are  rightly  dated,  it  will  be  plain  that  though  «t 
{hould  determine  (as  we  (hall  do)  for  the  defendant  in  ri- 
prefent  cafe,  we   (hall  not  decide  contrary  to  thofc  w 
cafes.    [Here  his  Lord  (hip  firft  read  the  report  of  Motqva 
v.  Sloper  from  Com.  Rep.  574,  and  then  from  his  ownnu- 
nufcript    (a),  to  mark  the   difference    between  them.j 
Here  it  is  averred  that  the  Court  below  has  a  jurisdiction 
of  all  a £1  ions  of  trefpafs  upon  the  cafe  arifing  within  ibc 
town  ;  it  is  Efficiently  (hewn  in  this  plea  that  the  caulcot 
aft  ion  arofe  within  the  jurifdi&ion  ;   we  held  in  Morov* 
v.  Sloper  that  taliter  procedure  eft  would  be  fufficienrif  it 
did  not  appear  (as  it  did  in  that  cafe)  that  there  could  not 
have  been  a  precedent  fummons  ;  and    we  founded  our 
opinion   on   the  cafe  of  Patrick   and  Johnfon$  in  3  Lr:- 
403,  and  in  feveral  other  cafes  there  cited  :  It  was  faid  in 
that  cafe  that  it  was   refolved  by  the   whole  Court  ths 
talker  proceffuin  eft  was  fufficient,  though   it    had  been 
formerly  held  otherwife,  and  that  it  had  been  fo  refold 
.     by  Ld.  Ch.  J.  Hale,  and  the  Court  of  B.  R.  H.  24  y 
25  Car.  2.     lJut  in  thje  prefent  cafe  a  week  intervened  be- 
twecn  that  Court  when  the  plaint  was  levied  and  that 
when  the   capias  iffued.     The  cafe  of  Murphy  v.  //»/-'; 
gerald  (b)   was  juft  the  fame  in  every  refpedt.   as  that  or 
Moravia  v.  $hpert  and  fo  it  was  determined  without  argu- 
ment. 

Fourthly.  No  cafes  were  cited  to  fupportthe  fourth  ob- 
jedtion  but  Patrick  v,  John/on  (c);  Trujiout  v.  Carpenter  (a)* 
and  the  cafe  of  Williams  v.  Jones,  P.  9  G.  2  B.  R-  (<Jr 
The  Court  in  Patrick  v.  John/on  feemed  to  be  of  op'w'on 

againn 

cafes  of  Mcravia  v.  #/#f #r,  fub.  30,  Of  Marf»U  ▼.  Bafiett.fip.tf  *  '*•'.*}*? 
the  defendants  pleaded  fimilar  letters  patent  without  a  profert,  no  objcrtioo 
was  taken  on  this  head. 

(a)  Vid.  fop  30.        (b)  Sup  38,  ..  k.        (c)  3  Lev.  403.      (V  l  U 
Rajm.ii?.        (ej  Rfp.  Temp.  Hardvf.  a$8. 
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againftthis  objection:  for  after  it  was  argued  and  infixed      1758. 
on,  the  book  fays,  **  as  to  the  laft  two  objections,  of    v-nH*^, 
which  this  was  one,  cur.  adv.  vult  ;   and  that  the  plaintiff    TlTLJT 
being  afterwards  fatisfled  that  thefe  two  objections  would   plfrAiu 
not  help  him,  and  that  the  Court  would  give  judgment 
againft  him,  discontinued  his  fuit  (a)."     In  the  two  other 
cafes  cited  it  was  not  pleaded  molliter  manus  impofuit,   as 
in  the  prefent  cafe,  but  only  an  an  eft,  which  may  be  two 
ways.     If  this  doctrine  were  to  prevail,  all  pleas  of  mo}- 
liter  manus  impofuit  would  be  had,  and  hundreds  of  judg- 
ments mud  be  fet  afidc  wherever  a  molliter  manus  impofuit  . 
would  be  a  battery  if  not  juftified  fa  J.     I  have  looked  in- 
to a  great  many  precedents  that  are  fo,  and  no  objection' 
taken.     I  (hall  mention  only  two.     In  the  cafe  of  Mur- 
phy y.  Fitzgerald  (c)  the  plea  of  judication  was  juft  the 
fame  as  in  the  prefent  cafe  ;  and  fo  likewife  in  the  cafe  of 
Gwinne  v.  Poole  fd),  and  yet,  though  that  was  fo  much  Ik 
tigated,  this  objection  was  not  taken." 


Per  Curiam. 

Judgment  for  the  Defendant. 


(m)  But  fee  the  report  of  this  cafe  in  Lutv.  949.    (b)  Vid.  Rtvt  ▼.  Tuttt% 
(up.  14,  and  the  cafes  there  referred  to.    (c)  Sup.  38  n.  a.    (J)  %  JLji/w.^35. 
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PRINCIPAL    MATTERS. 


ABATEMENT, 
See  Pleading. 

1.  A    Defendant  cannot  plead  in 
il  abatement  after  making  a 

full  defence  Alexander  v.  Maioman, 
M.  ii  G.  2.  C.  B.  Page  40 

2.  But  he  muft  "  defend  the  force 
and  injury  when"  before  he  can 
plead  in  abatement  to  the  disability 
of  the  perfdn  or  the  jurifdi&ion  of 
the  Court  5  for  that  is  noUa  full  de- 
fence, ib.  41 

3.  A  defendant,  who  is  fued  as  ex- 
ecutor, cannot  plead  in  abatement 
that  a  co-executor  ought  to  have 
been  fued  with  him,  without  (hew- 
ing that  the  co-executor  adminif- 
tercd  &c.  ib.  42 

4.  Where  the  defendant,  in  pleading 
fuch  a  plea,  faid  that  "  he  and  the 
other  executor  did  adminifter  divers 
goods  &c.  where  the  (aid  A.  2?.'s 
(the  teftator's  V»  the  Court  rcje&ed , 
the  word  "  where**  as  furplufage, 
and  held  the  plea  good.  ib. 

ACCOUNT. 

I.  One  tenant  in  common  cannot 
maintain  an  action  of  account  at 
common  law  againft  another  as  his % 


bailiff,  unlefs  that  the  other  were 
appointed  bailiff.  Wheeler  v.  Home, 
T'  13  iff  14  G.  2.  C.B,         308. 

2.  But  under  the  flat.  4  &  5  An.  c. 
16.  he  may.  208 

3.  A  bailiff  at  common  law  is  an- 
fwerable  for  what  he  might  have  re- 
ceived without  his  wilful  default. 

ib.  210 

4.  But  a  tenant  in  common,  when 
fued  as  bailiff,  is  only  anfwerable 
for  what  he  has  received.  ib 

5.  In  an  action  on  the  flat.  4  £s*  5 
An.  the  plaintiff  muft  ftate  in  his 
declaration  that  he  and  the  defen- 
dant are  tenants  in  common,  and 
that  the  defendant  has  received 
more  than  his  fhare. 

ACTION, 

&*  Bye-Law,  No.  6,  7. 
Replevin,  No.  2. 
Way,  No.  4; 

1.  Whether  an  a&ion  be  real  or  per- 
fonal  depends  on  the  thing  to  be  re- 
covered by  it,  and  not  on  the  na- 
ture of  the  defence.  Eaton  v.  South- 
by,  H.  12  G.  2.  C.  B.  134 

2.  And  therefore  a  replevin  is  a  per- 
fonal  action,  though  the  title  to  bind 
be  brought  ia  queftion.  ib. 

3.  An  action  to  recover  a  penalty 
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on  flat.  5  Qf  6  Ed.  6.  r.  14.  muft 
be  brought  in  the  .county  where  the 
fa&  was  committed,  and  not  com- 
menced in  the  fuperior  courts  at 
Weftmlnfter.  Jeffery  q.  t.  v.  Coles, 
M.  11  G.  2.  C.  B.  634 

ACTION  on  the  Cafe, 
See  Pleading,  No.  83,  84,  85, 
i.  In  an  a&ion  on  the  cafe  by  the 
owner  of  an  ancient  ferry  againft 
a  perfon  who  erefts  a  new  ferry 
near  to  his,  the  plaintiff  may  de- 
clare on  his  pofleffion.  BTiffett  v. 
Hart,  M.  18  G.  2.  C.  B.  Page  508 

2.  So  in  an  a&ion  on  the  cafe  by  a 
commoner  againft  a  ftrangcr  and 
wrong-doer.  Greenbotu  ▼.  Ufley, 
H.  20  G.  2.  C.B.  621 

3.  But  in  an  action  againft  the  lord, 
he  muft  fet  forth  his  title.  ib 

4.  To  fupport  an  a&ion  on  the  cafe 
there  muft  be  damnum  cum  inju- 
ria. Win/more  v.  Greenbank,  M. 
19  G.  2.  C.  B.  577 

5.  In  an  a&ion  on  the  cafe  for  entic- 
ing away  the  plaintiff's  wife  it  is 
fufficient  to  ftate  that  "  the  defen- 
dant unlawfully  and  unjuftly  per- 
fuaded  procured  and  enticed  the 
wife  to  continue  abfent  eVc,  by 
means  of  which  perfuafion  fhe  did 
continue  abfent  &c,  whereby  the 
plaintiff  loft  the  comfort  and  fociety 
of  his  wife,"  without  fetting  forth 
the  means  ufed  by  the  defendant. 

6.  An  a&ion  on  the  cafe  may  -be 
maintained  on  the  ftat.  7  &f  $  W. 
$.c.  7.  for  a  falfe  return  of  mem- 
bers of  parliament,  though  there 
has  been  no  determination  of  the 
Houfe  of  Commons  on  the  right. 
of  cle&ion  for  that  place.     Myfa 


dleton    ▼.    Wjnrn    Bart.;    in   ems. 

Cam.  Scare.  H.  19  G.   2.         6ci 

ADMINISTRATION. 

1.  Adminiftration    may    be  granted 

within    14  days  after   the  death  of 

the  inteftate  ffaff  v.  Aloft 7  T.  16 

fcf  17  Geo.  2.  C.  B-  428,  a. «. 

ADMINISTRATOR, 

See  Executor. 

AFFIRMATION. 

1.  The  Court  refufed  to  recoT« 
the  affirmation  of  a  Quaker  on  1 
motion  for  an  attachment  for  non- 
performance of  an  order  of  Court. 
Skiff  v.  Norwood,  31.  15  G.  2. 
C.  B.  291 

2.  The  affirmation  of  a  Quaker  can- 
not* be  received  when  the  objeA  of 
the  profecution  is  criminal  prefer- 
red to  in  note  £.]  it.  2g2 

3.  Even  though  in  form  ft  be  a  dvi 
proceeding.  29a 

4.  Except  where  the  application  is 
againft  a  Quaker ;  there  his  own 
affirmation  may  be  received.        & 

5.  Where  the  objecl  of  the  proceed- 
ing w  of  a  civil  nature,  the  affir- 
mation of  a  Quaker  may  be  re- 
ceived, ib 

6.  Though  the  proceeding  be  w  the 
name  of  the   King.  ib. 

&*Defeazancb,  No.  3. 

AMENDMENT. 

1.  The  ftatutes  16  &f  17  Car.  U 
and  4  £ff  5  An.  e.  i6#,  only  extend 
to  miftakes  in  the  names  of  the 
plaintiff  or  defendant,  not  of  third 
perfons ;  and  therefore  where  to 
debt  on  a  replevin  bond  brought  by 
thefheriff  againft  a  furety,  the  de- 
fendant pleaded  that  A.  (the  par* 
ty  replevying)  profecuted  his  fuit 
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£C,  and  that  no  return  of  the 
;oods  was  adjudged  to  B.  (the 
tarty  diftraining)  ;  and  the  pLain- 
ifF  replied  that*  a  return  was  ad- 
udgcd  to  B.y  yet  the  /aid  B.  did 
lot  make  return  &c.  this  on  a  ge- 
neral demurrer  was  bolden  to  he  a 
fatal  defect.  Harvey  v.  Stokes%  E. 
10  G.  2.  C.B.  P<*$'5 

Inferior  courts  cannot  amend  er- 
rors m  procefs  under  ftatutes  8  Hen. 
6.  e.  12  fc?  15.  Morfe  v.  James, 
M.   ll.G.C.B.  125 

Some  of  the  ftatutes  of  amend- 
ment are  confined  to  the  fuperior 
courts,  and  fume  extend  to  all 
courts  of  record.  ib.  n.  d. 

The  Court  will  amend  a  recovery 
wherever  it  can  be  done  continent-  . 
ly  with  the  rules  of  law.  Wynne  v. 
Thomas,  E.\%  G.  2.  C.  A..  565 
.  But  they  cannot  amend  the  tefte 
of  a  writ  of  entry,  where  it  is  not 
the  mifprifion  of  the  clerk  and 
where  there  is  nothing  to  amend 
by.  ib.  567 

AMERCEMENT, 
tar  Court,  No.  3,  4* 

ANNUITY, 
See  Condition,  No.  i. 

ARBITRATORS, 
See  Award. 

ARREST. 

1.  A  perfon  may  be  arretted  on  a 
Sunday  on  an  attachment  for  a  rcf- 
cue.  Anonymous,  E.  17  G.  2.  C.  B. 

459 

2.  Or  under  an  efcape  warrant.  [Caie 
citedinn.<i.]  460 

3.  Or  even  without  a  warrant,  if  he 
has  wrongfully  efcaped.  ib. 

4.  But  bail  cannot  take  a  defendant 
on  a  Sunday  in  order  to  furrender 
him.  ib. 


5.  Nor  can  a  defendant  be  'arretted 
on  a  Sunday  for  non-payment  of  a 
penalty  under  a  conviction  on  a  pe- 
nal ftatute.  Page  460 

ASSAULT, 
&;  Pleading,  No.  10. 

ASSUMPSIT. 

1. A  general  indebitatus  atiumpfit  will 
lie  for  a  duty  in  which  the  plaintiff 
claims  an  inheritance  ;  femb.  The 
Mayor  &c.  of  Nottingham  v.  Lam- 

v  bert,  M.  12  G.  2.  C.B.  1 18 

2.  So  ruled  fince*  in  feveral  cafes. 

ib.  n.  a. 

3.  If  A.  be  illegally  arretted  by  B. 
for  a  debt,  a  promife  by  C.  to  pay 
the  debt  claimed  by  2?.,  in  confi- 
deration  of  B.'s  releaiing  A.  out  of 
cuttody,  is  void.  Athinfon  v.  Set- 
tree,  E.  17  G.  2.  C.  B.  482 

4.  So  is  a  promife  to  pay  i:i  conflag- 
ration of  forbearing  to  fue  on 
a  void  fecurity.  [Cafe  referred  to, 
n   (1).]  ib.  484 

5.  Or  a  promife  to  revive  a  'fecurity 
void  in  it's  creation.  ib. 

6.  But  if  it  be  ftated  in  a  declaration 
againtt  C.  (on  a  promife  by  him 
to  pay  B.  a  debt  claimed  from  A. 
in  confident  ion  of  B.'s  releafing 
A.  from  arreft)  that  2?.  procured 
A.  to  be  arretted  by  virtue  of  a 
certain  writ  &c.  duly  iffued  out  of 
an  inferior  court,  it  will  be  intend- 
ed after  verdift  that  the  arreft  was 
legal.  482 

ATTACHMENT. 

See  Arrest,  No.  1.  Award,  No. 
11.  Inferior  Court,  No.  16. 

1.  An  attachment  granted  againtt 
the  prochein  amy  of  an  infant 
(plaintiff)  for  non-payment  of  cofts 
artcr  judgment  for  the  defendant. 
Slaughter  v.  TaJbott,  M.  13  G.  a. 
C.  M. 
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%.  An  attachment  for  non-perfor- 
mance of  an  award  is  now  con* 
fidered  only  as  a  civil  proceeding. 
[Cafesreferred  to  in  n.  bJ]Page  192 

3.  The  Court  will  not  grant  an  at- 
tachment againft  an  adminiftrator 
for  not  performing  a  rule  of  Court 
entered  mio  by  the  inteftate.  New- 
ton v.  Walker,  H.  15  G.  2.  C.  B. 

PS 

4.  The  Court  refufed  to  grant  an -"at- 
tachment againft  a  flieriff  for  not 
taking  a  replevin  bond  on  his  grant- 
ing the  replevin  TweBsv.  Cbhillc, 
M.  16  G.  2.  C.  B.  375 

.5.  But  they  will  grant  an  attach- 
ment againft  him  for  refuting  to 
pay  a  year's  rent  to  the  landlord 
according  to  ftat.  8  An.  c.  14. 
when  he  ha*  taken  the  goods  of  a 
tenant  in  execution.  #,  376 

ATTORNEY. 

1.  A  letter  of  attorney  ceafes  to  have 
effe&  on  the  death  x>f  the  party 
giving  it.  Shiftman  v.  Thompson,  T. 
ir.&T  12  G.  2,  C.B.  105 
AndrlPyfwe  v*  Tboma/,  E.  18  G. 
2.  C.  B.                                 56$ 

2.  Every  aft  done  under  a  letter  of 
attorney  mufi  be  done  in  the  name 
of  the  principal.  105 

3.  The  ftatute  12  G.  t.c.  13.,  which 
prohibits  attornies  in  prifon  acting 
as  attornies,  only  extends  to  attor- 
nies for  plaintiffs.  Longwore  v.  Ro- 
gers, M.  15  G.  2.  288.  n.  b. 

AWARD. 

1.  Arbitrators  cannot  award  the  cofts 
of  reference,  unlefs  power  is  ex- 
prcfsly.given  to  them  for  that  pur- 
pofe.  Candler  v.  Fuller,  H.  1 1  G. 
2.  C.B.  64 

2.  But  they  may  award  the  cofts  of 
the  caufe  without  iuch  fpecial 
power.  ib>  n.  j. 


3.  And  if  they  award  '*  the  cc^ 
fuftained  in  the  a&ion,"  it  will  t 
include  the  cofts  of  the  reforoct 

4.  An  award  may  be  good  in  part  a:: 
bad  in  part,  provided  the  differr* 
matters,  in  each  be  diftin&  and  « 
dependent  one  on  the  other,  e 
And  Storke  v.  De  Smetb,  6  HI  11 
G.2.Cam.  Scacc*  fy 
And  Jobnfon  v.  Wdfcn,  Tr.  14  ? 
15  G.  s.C.M.                      m 

5.  A  nd  therefore  il  arbitrator  avd 
the  cofts  of  fuit  and  the  cofts  of  it- 
ference,  not  having  power  to  md 
the  latter,  the  award  will  be  good 
as  to  the  former  part  and  bad  ai  to 
the  httcr.  6> 

6.  If  arbitrators  award  the  defen- 
dant to  pay  the  plaintiff  his  cods  c: 
fuit  to  be  taxed  by  the  proper  officer 
before  a  particular  day,  it  is  the  b» 
fmefs  of  the  defendant  to  have  thai 
taxed  before  that  day.  M 

7.  If  the  arbitrators  award  A.  top? 
B.  100/.  and  award  A.  and  B.  t» 
give  general  releafes  to  each  other, 
and  then  award  B.  to  pay  A.  20/. 
at  a  fubfequent  time,  the  whole 
award  is  bad.  Storke  v.  De  Smetb.  & 

8.  So  if  the  arbitrators  award  J.  to 
pay  2?,  30/.  on  one  day,  and  B.  to 
J>ay  10I.  on  a  fubfequent  day.    & 

9.  When  a  caufe  is  referred  to  three 
,  perfons,  with  power  to  them  or  any 

two  of  them  to  make  an  award,  an 
award  made  by  two  of  them  isg*** 
•  if  the  third  had  notice  of  the  meet- 
ings &c.  Dolling  v.  Matcbett,  M- 
14  G,  2.  C.  B.  21 S 

10.  But  if  the  third  had  no  fucb  no- 
tice, then  filch  an  award  »  W. 

il. 

11.  The  Court  refufed  to  grant  as 
^attachment  for  non-paymentof « » 
fum  of  money  awarded  and  tn»<* 
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»s  demanded  wljen  a  rule  for  fet- 
ig  afkde  the  award  was  pending. 
Page  21% 
Several    tenants    in   common, 
idling  to  make  partition  of  their 
ind#  covenanted  by  deed  to  pay 
keir.refpe&ive  mare  o£  thr  furvcy 
nd   allotraenu,  and  to  abide  by 
he  award  of  certain  arbitrators  as 
o  the  allotments  ;  the  arbitrators 
illotted  the  whole  in  feveralty,  but 
did  not  direct  any  deeds  of  convey- 
ance to  be  executed  to  veft  the  al- 
lotments in  the  refpe&ive  ownera ; 
and  for  this  defeft   it  was  ruled 
that  the  award  was  bad,  and  that 
no  a&ion  could  be  maintained  on 
the  covenant  for  not  performing 
the  award,  though  the  covenan- 
tors were  refpe&ively  liable  on  the 
covenant  for  non-payment  of  the 
expence  of  the  funrey  &c.  Jehnfon 
v.  mifiniT.n&isG.z.C  B. 

248 

1 3.  When  an  award  it  void,  a  cove-  • 
nant  to  perform  the  award  is  alfo 
void.  &  252 

14.  Under  a  fubmiffion  to  arbitrati- 
on of  all  matters  in  difference  be- 
tween the  parties,  an  award  de- 
ciding all  matters  in  difference,  ex- 
cept one,  and  giving  liberty  to 
one  of  the  parties  to  fue  on  that 
one,  is  void  in  toto.  Bradford  v. 
Bryan,  Tr.  14  W  15  G.  ?.  C.  B. 

4  268 

15.  But  an  award,  (made  under  fuch 
a  reference)  not  in  terms  except- 
ing any  matter  in  difference,  does 
not  conclude  one  of  the  parties  up- 
on a  caafc  of  action  fubfifting  at 
the  time  of  the  reference,  if  Tuch 
.nutter  were  not  laid  before  the  ar- 
bitrator. [Cafes  referred  to  in 
note*.]  *7° 


BAIL, 
&?  Estoppel,  No.  3,  4. 

BAIL-BOND, 
See  Pleading,  No.  76,  77. 

BAILIFF, 
See  Account,  No.  i,  2,  3,  4- 

BAILMENT. 

1 .  If  foods  be  delivered  by  A.  to  E 
to  teepfafely,  B.  is  anfwerable  for 
them  to  A.xvi  detinue  though  he 
be  robbed  of  them.  Kettle  v.  Brom- 
faff,  M.  12  G.  2.  C.  B.  Page  121 

2.  Aliter,  if  they  be  delivered  to  B. 
to  keep  at  bis  own  goodt  &c  jbm 

3.  Though  even  in  fuch  a  cafe  he  is 
anfwerable  for  damage  ariiing  from 
his  own  negligence.  sb.  n.  b. 

BANKRUPT. 

1 .  If  goods  be  configned  to  a  factor 
,  for  fale,  and  he  fell  and  receive  the 

money  before  his  bankruptcy  and 
do  not  purchafe  with  it  any  fpeci- 
fic  thing  capable  of  being  diftin- 
guifhed  from. the  reft  of  his  pro- 
perty, the  conHignors  cannot  re- 
cover the  whole  money  from  his  af- 
fignees,  but  mud  come  in  under 
the  commiflion.  Scott  v.  Surman, 
H.  \6  G.  2.  C.  B.  400 

2.  If  the  factor  at  the  time  of  the 
fale  agree  to  fctt  off  a  debt  of  hi* 
own  due  to  the  vendee,  it  is  the 
fame  as  if  the  factor  received  fo 
much  money  from  the  vendee,  and 
the  conlignors  mud  come  irt  under 
the  commiflion.  \b* 

3.  But  if  the  goods  remain  in  fpecie 
in  the  factor's  hands  at  the  time  of 
his  bankruptcy,  the  confignors  may- 
recover  the  goods  in  trover  from 
the  aflignees.  >£. 
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4.  Or  if  a  fa&or  fell  good*  for  his 
principal)  and  become  bankrupt 
before  payment,  and  his  affignecs 
afterwards  receive  the  money  for 
them,  the-  principal  may  recover 
it  from  them  in  an  action  for  mo- 
ney had  and  received.      Page  400 

5.  So  if  the  factor  on  fnch  a  (ale 
take  notes  in  payment  from  the 
vendee  payable  to  him  at  a  future 
day,  and  his  affignecs  afterwards 
receive  the  money  due  on  the  notes, 
the  principal  may  recover  it  from 
the  affignees  in  an  action  for  money 
had  and  received.  ib\ 

6.  If  the  affignees  of  a  factor  (bank- 
nipt)  receive  bounty  money  on 
any  article  under  an  acVof  parlia- 
ment  giving  the  bounty-  to  the  «■- 
forter,  the  confignor  of  that  arti- 
cle may  recover  fuch  bounty  mo- 
ney from  them  in  an  a&ion  for  mo- 
ney had  and  received.  #£.407 

7.  Where  a  debtor  gives  bail  on  an 
arreft,  and  afterwards  furrenders 
himfelf  in  difcharge  of  his  bail, 
and  then  lies  in  prilon  two  months, 
he  becomes  a  bankrupt  from  jhc 
time  of  his  going  to  prifon,  not 
from  the  time  of  his  arreft.  Tribe 
v.    Webber,  E.   17    G.   2.    C.  B. 

.4-64 
1.  But  where  fliam  bail  is  put  in  be- 
fore a  Judge,  as  a  mean  to  get  the 
defendant  turned  over  to  the  prifon 
of  the  court,  and  he  is  immedi- 
ately furrendered  accordingly,  the 
impi  ifonment  is  computed  from  the 
time  of  the  arreft.  [Cafe  referred 
to,  n.a.j  16.466 

9.  And  in  either  of  thefe  cafes  the 
property  of  the  bankrupt  vefts  in 
the  affignees  by  relation  either  from 
the  arreft,  or  from  the  going  to 
piifon.  ib. 

10.  A  feparate  commiffion  of  bank- 


rupt may  be  taken  out  agairi  a; 
of  feveral  partners  on  the  pc^jj 
of  a  joint  creditor.  Crijpe  v.  h 
ritt,  E.  \j  G.  *.  C.  B.  Page 
21.  In  fuch  caie  whether  the  U- 
rupt's  (hare  of  the  joint  debt  ai! 
amount  to  100/.  ?  qu.  &  ^ 

12.  But  a  conunifuon  of  btnkrJt 
cannot  be  fued  out  againft  m  ! 
three)  partners.  [Cafe  referred 
n.  *.]  * 

13.  A  peribn,  who  buy*  and  fdkoi 
tie,  is  a  drover,  and  cannot  be  1 
bankrupt.  MUI*  v.  Hmgbts  M.  \\ 
G.  2.  C.  B.  5^ 

BARON  and  FEME, 
See  Fin  1,  No.  i. 

BATTERY, 
See  Pleading,  No*  10. 

BILL  or  EXCEPTIONS. 
In  what  inftances  they  may  be  atio* 
ed.  ,       P*X*+3$'ni 

BILLS  or  EXCHANGE, 
See  Prom  i  s  so  a  y  Notes. 

BLANDFORD, 
See  Judgment,  No.  5. 

BOND, 
&r  Office. 

1.  If  a  bond  hare  fereral  conditio 
and  one  of  them  be  void  by  ft* 
tute,  the  bond  is  void.  LojH  '* 
Pome,    T.   18  #  10  G.  2.  C.i- 

2.  A  general  bond  of  refignation  » 
roid.  &$*)! 

BURIAL. 

u  No  burial  fee  is  due  at  comm** 
law.  Andrews  v.  Cavrtborne,  H-  *° 
G.  2.  C.  B.  W 

a.  But  it  may  by  cuftom  in  a  ptfj 
cular  parifh.  *• 

3.  If  the  prieR  refufe  or  hcjW* 
perforin   the  office,    he  maT  ** 

•     frfpeadc* 
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ifpended  for  three  months  by  the 
r din  ary .  Page  $  38 .  n . 

>r  may  be  puniihed  in  the  Umpo- 
il  courts  by  indictment  or  intor- 
tation  if  any  inconvenience  to  the 
ublic  arife  from  it.  ib. 

The  burial  fees  in  Saint  George's 
i  loom/bury  arc  fixed  by  ftat.  3  G. 
.  c.  19.  ib.  549  n. 

BYE-LAW. 

\  bye<-law  made  by  the  Gunne- 
rs* Company  "  that  no  member 
bould  fell  the  barrel  of  any  hand- 
run  &c.  ready  proved  to  any  per- 
on  of  the  trade,  not  a  member, 
n  London  or  within  four  miles, 
ind  that  no  member  mould  ftrike 
bis  ftamp  or  mark  on  the  barrel  of 
any  fuch  perfon,  not  a  member, 
under  the  penalty  of  iox.  for  each 
offence,"  was  holden  not  good,  as 
being  in  reftraint  of  trade.  The 
Mqfler  Esfc.  of  the  Gunmaierx9  Com- 
pany v.  Fell,  M.    16  G.  2.  C.  R. 

iH 
General  reftraints  of  trade  are  bad. 

tf.388 
Particular  reftraints  either  as  to 
time  or  place  are  good,  if  for  a 
a  fufficient  confideration.  ib. 

Inftances  of  bye-laws,  as  regula- 
tions, or  as  reftraints,  of  trade. 

ib.  n.  b, 
A  bye-law  may  be  good  in  part, 
though  bad  in  part.  ib.  390 

A  bye-law,  madoaby  the  Gun- 
makers'  Company,  inflicted  a  pe-. 
nalty,  half  to  the  ufe  of  the  poor 
of  the  Company,  and  half  to  the 
ufe  of  the  difcoveror,  without 
faying  who  was  to  fue  for  it ;  the 
Company  may  fue  for  it ;  femb. 

ib.  391 
,  A  ftranger  (a  difcoveror )  could 


not ;  femb.  [Cafes  referred  to  in  n. 
*.]  ib. 

c 

COGNIZANCE. 

f.  When  either  of  the  univeriities 
claims  cognizance  of  a  caufe,  it 
muft  be  claimed  before  imparlance. 
WelUt  v.  Trahefn,  M.  14  G.  1* 
C.  t  .  233 

2.  See  the  manner  in  which  the  claim 
mull  be  made.  ib.  a. 

3.  When  an  attorney  is  plaintiff,  the 
univerfity  is  not  entitled  to  cogni- 
zance of  the  caufe.  femb,     ib.  240 

4.  In  fuch  a  cafe  the  univerfity  is 
not  entitled.  [Cafe  referred  to  ia . 
note  0.]  ib.  241 

COMMON. 

See  Action  on  the  Cafe,  No.  2,  3. 

1.  The  lord  of  a  manor  may .enelofc 
part  of  a  common  againft  tenants 
having  common  of  pafture,  not- 
withstanding they  have  alfo  com- 
mon of  turbary,  if  he  leave  fuffi- 
cient common  of  pafture.  Faiu- 
cttt  v.  Strickland,  H.  1 1  G.   2   C. 

1  '  .  .57 

2.  But  if  the  lord,  in  approving,  in- 
jure the  right  of  common  of  turba- 
ry, the  perfon  whofe  right  is  fo 
injured  -may  have  an  action  againft  ' 

'  the  lord.  ib. 

3.  If,  to  trefpafs  for  driving  away  a 
common -r's  cattle  from  the  com* 
mon,  the  lord  juftifies  under  an  ap- 
provement of  the  common, v  alleg- 
ing that  he  left  fufficient  com- 
mon of  pafture  for  his  tenants, 
and  the  plaintiff  replies  that  he 
was  alfo  entitled  to  common  of 
turbary,   that    therefore    the  lord 

*  wrongfully  inclofed,  &c.  and  that 

he 
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he  tke  (plaintiff,)  put  in  kis  cat- 
tle to  enjoy  his  common  of  paf- 
ture,  and  the  defendant  demurs, 
it  will  be  taken  that  the  lord  did 
leave  fufficient  common  of  pafture. 
Page  si 

4.  Common  appendant  only  belongs 
to  arable  land. .  Bennett  v.  Reeve, 
M.  14  G,  2  C.  B.  227 

5.  Levancy  and  couchancy  are  inci- 
dent to  common  appendant  as 
well  as  to  common  appurtenant. 

it. 

6.  Common  appendant  can  only  ba 
*  claimed  for  fo  many  cattle  as  are 

neeeffary    to  plough  and  manure 
the  tenant's  arable  land.     #.231 

7.  The  party  claiming  a  common 
of  pafture  in  pleading  need  not 
fay  in  exprefs  terms  whether.it 
bo  common  appendant,  appurte- 
nant, or  in  ^rofs  :  but  the  Court 
will  judge  of  it  from  the  nature 
of  the  right  claimed.  Muferave  v. 
Cave,  H.  15  G.  2  C.  B.         319 

S.  Common  of  pafture,  without  kind 
may  be  parcel  of  a  manor,  though 
demifed  and  demifable  by  copy  of 
court-roll  ;  and  if  it  be  claimed 
by  the  lord  of  a  manor  in  the 
foil  of  another  for  a  certain  num- 
ber of  cattle,  without  regard  to 
levancy  and  couchancy,  and  be  not 
claimed  as  incident  to  arable  land, 
it  will  be  taken  to  be  common  ap- 
purtenant* ib. 

9.  If,  to  an  a&ion  on  the  cafe  by  a 
commoner  for  injuring  his  right  of 
common,  the  defendant  plead  that 
rhc  dug  turves  under  a  licenfe  from 
the  lord,  he  mould  add  that  "  fuf- 
ricieHt  common  was  left  for  the 
commoner,"  and  jf  he  do  not,  the 
plaintiff  need  not  reply  that  fuffi- 
cient common    was  not  left. 


Greenbow  v.  Bfley,  H.  10  G. 1 

#..  9  P«r 

IO.  If  a  commoner,  having  rigk 
common  for  one  beaft,  put  00  ti 
the  lord  can  only  diftrain  the  4 
put  on  laft  unlefs  they  were  h 
turned  on  together  ;  and  its 
be  (hewn  in  a  plea  (junifriogl 
taking  as  a  furcharge)  M 
they  were  put  on  together  or  V\ 
rately,  and  if  the  latter  which! 
put  on  firft.  EHu  v.  Ron* 
24  G.  2.  C.  B.  ! 

CONDITION. 

Se*  Covehant,  No.  3,  4- 

1.  A.  by  will  gave  a  rent-da^ 
B.  in  lieu  and  fatisfaeHon  0! 
claim  (he  might  have  on  hi*  I 
or  perfonal  eftate  a*dup*&» 
tbaijbe  r chafe  all  right  andcj 
thereto  to  his  executors  ;  Bs\ 
feveral  years  without  a&& 
any  releafe  ;  held  that  the  hutf 
of  the  fifter  was  not  cntitledict 
arrears  of  the  annuity,  for  tl* 
leafc  was  a  condition  precede 
but  if  only  a  condition  fubftf^ 
it  ought  to  have  been  ptf»rO 
witHin  a  reafonable  time ;  * 
events  during  her  life,  dp 
v.   Vernon,  E.   12  C.    2    C' l 

2.  No  words  in    a  will  or  off" 
ceflarily  make  a  condition  p*< 
dent ;  the    fame  words  will  ctf 
majce  a  common  precedent  or 
fequent  according  to  the  naifltj 


the  thing  and  the  intent  c 


parties. 

3.  Inftances  of  independent^ 
nants,  dependent  and  conctfrtf 
covenants,  and  depend  ® 
nants  or  conditions  precedent.--* 

COSVBYS^ 


*mm 
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CONVEYANCE, 
LTses.  • 

CONVICTION, 
wVarrakt,  No.  i. 

COSTS. 

AwAtD,  No.  |,  2,  J,  5,  6. 
Distress,  No.  12.  Executor, 
Mo*  8,  10,  ii,  12,  13. 

The  prochcin  amy  of  an  infant 
(plaintiff)  is  liable  to  colls,  in  the 
event  of  the  defendant  obtaining 
judgment.  Slaughter  v.  Talbott, 
M.   13  G.  a.  C.  B.  190 

.  If  the  plaintiff  proceed  after  the 
defendant  hats'  paid  money  into' 
Court,  the  Court  will  allow  him 
hefort  trial  to  take  it  out  with 
cofts  to  the  time  of  paying  it  in, 
on  his  paying  the  defendant  his 
fubfequent  cofts.  Davis  v.  Man- 
fell,  ff.  13  G,  2.  C.  B.         191 

3.  But  if  he  proceed  to  trial  and  fail, 
he  is  not  entitled  to  the  cofts  even 
up  to  the  time  of  the  defendant's 
paving  money  into  Court.  [Cafes 
referred  to  in  n .  c. )  ib. 

4.  Nor  if  he  proceed  to  trial,  and  a 
juror  is  withdrawn,  [n.  c.~J       ii. 

5.  Nor  if  he  enter  into  a  confolida- 
tion  rule  in  actions  on  a  policy  of 
infurance,  and  become  nonfuit  in 
one,  is  he  entitled  to  the  cofts  up 
to  the  time  of*  paying  money  into 
court  in  the  other  actions  that 
were  not  tried,  [n.  <•.]  192 

6.  The  ftat.  18  Eh%.  c,  5.  /.  3., 
which  gives  coils  to  the  defendant 
in  a  popular  action  if  the  plaintiff 
be  nonfuit,  extends  to  fubfequent 
as  well  as  prior  ftatutes.  WuTtams 
q.  t  v.  Draw,  It.  16  G.  2. 
C  B.  392 


And  The  Mayor  &c.  of  Plymouth  v. 
Werring,  H.  17  G.2.  CA     441 

7.  Where  a  penalty  is  given  by  a 
(tatute  (even  fubfequent  to  the 
ftatute  of  Gfoucefler)  to  the  party 
grieved,  he  is  entitled  to  cofts  if 
he  fuccecd.  The  Mayor- iff e.  of 
Plymouth*.  Werring,  H.  17  G.  2. 
C.  B.  440 

8.  And  if,  in  fuch  cafe,  he  be  non- 
fuit or  a  verdict  pafs  againft  him, 
he  is  liable  to  pay  cofts  t6  the  de- 
fendant. H. 

9.  An  avowant  for  a  rent  charge  is 
not  entitled  to  double  cofts  under 
ftat.  ii  G.  2.  c.  19.  /.  22.  when 
the  plaintiff  is  oonfuited*  Lindony. 
ColTins,  M.   17  G.  2.  C.  B.  429 

10.  In  an  action  for  wottds,  where 
the  words  themfelves  are  actiona- 
ble, if  the  plaintiff  recover  lefs 
than  401.  damages,  he  is  entitled 
to  no  more  cofts  than  damages : 
but  where  the  words  themfelves  are 
not  actionable,  the  plaintiff  is  en- 
titled to  full  cofts,  though  he  re- 
cover  lefs  than  40/.  damages. 
Turner  v.  ffortonf  M.  1 7  G.  2, 
C.  B.  43* 

COURT, 

See  Inferior  Court, 

1 .  A  court-baron  cannot  be  hblden 
without  two  freehold  tenants  of 
the  manor.  Cbetwode  v.  Crwcr, 
E.  19.  G.  2.  C.  B.  614 

2.  Such  freehold  tenants  cannot  be 
created  at  this  day.  £5. 

3.  If  the  lord  now  convey  part  of  the 
demefnes  of  the  manor  to  A*  and 
his  heirs  and  other  part  to  B.  and 
his'hcirsE  to  hold  as  of  his  manor 
by  fealty  and  fuit  of  Court,  and 
then  hold  a  court  before  thofe  two 
tenants  as  free  tenants,  the  court 

is 
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is  Improperly  holden,  and  conse- 
quently any  amercement  at  that 
court  is  bad.  il. 

4.  An  amercement  at  a  court-baron 
on  a  free  fuitor  rod  be  affeered  by 
two  freehold  tenants  of  the  manor. 
[Cafe  referred  to  in  n.  2.3 
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5.  Where  the  right  to  tithes  is  ad* 
mrtted,  and  a  queftion  arifea  be- 
tween the  re&or  and  vicar  to  whom 
they  are  payable,  that  qoeftion  ta 
triable  in  the  Spiritual  Court,  and 
confequently  the  common  law 
courts  wOl  not  grant  a  prohibition. 
Cbeefema*  v.  Hoby,  M.  31  G.  2 
C.  B.  680 

6.  Whether  or  not  the  Spiritual 
Court  hat  jnrifdi&ion  over  a  caufc 
depends,  not  on  the  parties  being 
ecckfiaitical  perfons,  but  on  the 
nature  of  the  queftioQ  11%  diipute. 

COVENANT, 

Stt  Award,  No.  12,  >3<  Condi- 
tion. Trial. 

1 .  If,  to  covenant  for  not  repairing 

.  certain  premifes  demifed,  the  de- 
fendant plead  that  the  plaintiff  be-  , 
fore  the  caufe  of  a&ion  accrued 
entered  and  fulled  down,  the  premifes 
and  extolled  htm  therefrom,  the 
plaintiff  may  reply  that  he  did  not 
expel,  he.  mode  et  formd.  Hedg- 
Jhin  v.  gueenhorougb,  M.  12  G.  2. 
£\  B.  129 

a.  Bui  he  cannot  plead  an  expulfion 
from  part  by  the  plaintiff.  ib. 

3.  The  leffee  covenanted  to  put  a 
houfe  in -repair  before  the  ift  of 
June.  "  5000  dates  being  found 
allowed  and  delivered  by  the  leffor 
towards  the  repair/9  and  afterwards 
to  keep  it  in  repair  during  the 


term  ;  the  leffor  affigned  a  braei 
for  not  keeping  in  repsor  after  ~i 
iff  of  June  1  defendant  pka& 
that  the  leffor  had  not  after  mates; 
the  leoft  found  allowed  and  ski- 
vered the  dates,  &c  ;  and  plea  ad 
judged  to  be  bad.  AfmhLfmt 
Thomas,  />.  12  G*2.  C   a.      1$ 

4.  But  where  the  leffee  covenantei 
to  repair,  **  the  leffor  allowing  at 
affigning  timber  for  the  repair*, 
it  was  holden  that  the  affigning  * 
timber  was  a  condition  prccedest 
or  a  qualification  of  the  ooveas£ 
to  repair  ;  and  confequently  thr 
in  an  action  agatnft  the  leffee  the 
leffor  moft  aver  that  he  had  af- 
figned timber,  &c.  Thomas  ▼.  £**• 
wtfodeis  M.  18  G.  2.    C.   B.  49* 

5.  Covenant  to  levy  a  fine  of  certak 
lands  in  the  townfhip  of  A*  (whkfe 
was  in  the  parifh  of  B.)  on  the rr- 
queft  and  at  the  cofts  of  the  gru- 
tee  ;  breach  afligned  that  the  gran- 
tor refufed  to  acknowledge  a  fine 
(tendered  to  him  J  of  binds  intk 
pariih  of  B. :  plea  that  the  note  of 
the  fine  tendered  comprifed  other 
lands  in  B.  than  thofe  contained  in 
the  covenant,  of  which  the  grantor 
was  feized  ;  and  held  a  good  plea. 
Dantyv.  Gregg,  £.  1a  G.  2.  C. 
B.  150 

6.  Where  feveral  perfons  covenant  in 
refpe&  of  a  joint  intereft,  the 
covenant  is  joint'  notwithftandmg 
the  words  cum  quolibet  coram. 
Johnfin  v.  mifin,  Tr.  14  &  ir 
Q.Z.C.B.  254 

7.  In  an  action  againft  the  heir  on  a 
covenant  made  by  the  anceftor  it 
is  not  neceflary  to  allege  in  die  de- 
claration that  the  heir  had  lands  by 
defcent:  if  he  had  none,  he  mull 

pW 
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ptead  it.  Dyke  v.  Sweeting,  M.' 
19    G.  2.C.B.  585 

L  To  an  a&ioa  on  a  covenant  to  pay 
money  on  a  particular  day,  the  de- 
fendant cannot  plead  payment  on 
a  prior  day ;  he  mull  plead  pay- 
ment on  the  day.  ib. 

>.  On  a  covenant  to  pay  money  at 
the  end  of  fix  months,  it  will  be 
underftood  to  mean  calendar  (not 
lunar)  months ;  Jemb. ,      >  ib.  $b*8 

COVENANT  to  Jland  fekeJ. 
See  Deed,  No.  4,  5,  6,  7,  8. 

CREDITOR, 
See  Devisee. 

CUSTOM. 

1 .  A  party  cannot  juftify  a  trefpafs 
under  a  cuftom  for  all  the  inhabi- 
tants of  a  town  to  walk  and  ride 
over  a  clofe  of  arable  land  at  all  fea- 
fonable  times  of  the  year,  if  it  ap- 
pear that  the  trefpais  was  com- 
mitted when  the  corn  was  (land- 
ing, though  the  party  aver  that  it 
was  a  feafonable  time.  Bells.  War 
M,E.  13G.2.C.P.  .  202 

2.  Whether  a  cuftom,  fo  genera^ 
laid,  be  good  ?  qu.  ib.  206 

3 .  A  cuftom  for  all  the  inhabitants 
of  a  town  to  dance  at  all  times  of 
the  year  in  a  clofe  of  pafture  hol- 
den  good.  [A  cafe  cited.]  ib.  505 

4.  A  cuftom  for  all  the  inhabitants  of 
a  town  "  to  play  at  any  rural '/ports 
or  games  in  a  clofe  at  all  times  of  the 
year9'  is  too  general  as  extending 
to  any  rural  fports.  Mdlecbamp  v. 
Johnfon,  Hil.  1746,  C.  B. 

505.  n.  b. 

r.  In  fuch  a  cafe  "  all  times  of  the 

year'1  would  be  underftood  to  mean 

only  "  legal  and  reafonable  times 

of  the  year."  ib.  206 


6.  But  a  cuftom  for  all  the  inhabi- 
tants of  a  parifh  "  to  play  at  all 
kinds  of  lawful  games,  fports  and 

•  paftimes  at  all  reafonable  times  of 
the  year"  is  good.  [A  cafe  re- 
ferred to.]  id. 

7 .  Though  a  iimilar  cuftom  "  for  aS 
perfons  far  the  time  being  being  in 
the  faid  parifh  &c"  is  bad.  ib. 

I.  So  a  cuftom  Tor  "  the  poor  necef- 
fitous  and  indigent  householders  of 
a  town  to  cut  and  carry  away  .the 
rotten  boughs  and  branches*9  in  a 
clofe  is  bad,  on  account  of  the  un- 
certain defcription  of  the  perfons. 
[Cafe  referred  to.]     ib.  207  n.  tu 

9.  A  cuftom  that,  "where  the  cuf- 
tomary  tenant  of  a  manor  has  coal 
mines  lying    under   the   freehold 

.  lands  of  other  cuftomary  tenants 
within  and  parcel  of  the  manor,  he 
may.  link  pits  in  thofe  lands  to  get 
the  coals  &c,  may  lay  the  coals 
when  go£  and  the  earth  and  rub- 
bifh  &c*  on  the  land  near  ta 
fuel  pits,  fuch  lands  being  cuftom- 
ary tenements  &cr  there  to  remain 
and  continue,  (not  faying  how  long, 
or  for  a  convenient  time,)  may  lay 
and  continue  wood  there  for  the 
neceftary  ufe  of  the  pit*,  may  take 
away  in  carts  and  waggons  part 
(  not  faying  how  much  )  of  the  coals, 
and  burn  and  make  into  cinders 
tjje  other  parts  there  at  his  will 
and  pleafurc,"  is  a  bad  cuftom,  as  - 
being  uncertain  and  unreafonable. 
lroadbent  v.  IVtlks.  T.  16  G.  2. 
C.  B.  360 

10.  In  fiances  of  certain  and  uncer- 
tain cuftoms.  ib.  362  n.  a.b. 

I I .  Inftances  of  reafonable  and  un- 
reafonable  cuftoms.  *&•  n.  c 

12.  A  cuftom,  in  a  manop  that  the 
grantee    of    a    cuftomary    eftate 
(which  panes  either  by  deed  or  fur- 
render  and  admittance)  muft  be  ad- 
mitted 
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■utted  daring  the  life  of  the  grant- 
or, is  good  in  law.  Fcnn  d.  Richards 
▼.  Mariotf,  M,  17  G.  7.  C.  B  430 

13.  A  cuftom  that  every  man  inhabi- 
ting in  the  parifh  of  A~>  who  mar- 
ries by  licenfe  in  another  parifh, 
nail  pay  5  /.  to  the  rcdor  of  A. 
Sat  and  in  regard  of  the  faid  mar- 
riage, k  bad.  Richards  <j.  t.  v. 
ZWv,  H.  20  G.  t .  C.  £>       622 

■4.  Bat  a  cuftom,  that  every  inha- 
bitant of  a  parifh  of  the  age  of  1 6 
(oF  whatever  religions  fed)  mall 
pay  4^.  yearly  as  an  Eajler  offering 
is  gobd.  Fuller  q.  t.  v.  Say,  M. 
ti  &.  2.  C.  B.  629 

15.  A  cuftom,  that  all  the  houfc- 
JjcddeTS  in  the  parifh  of  A.  ihall 
grind  all  their  corn  which  fhall  be 
•fed  try  them  ground  within  the 
parifh,  is  good.  Drake  v.  Wigle- 
Jwrthf  H.  26  G.  2.  C.  B.     654 

16.  But  a  cuftom,    that  they  fhall 

K*nd  all  their  corn  nfa£  or  fold,  is 
L  ib* 

17.  Such  an  obligation  on  an  occu- 
pier of  one  of  fucb  honfes  is  not 
cxtraguifhed  by  one  of  our  kings 
having  been  formerly  Jsijed  in  fie  of 
fueh  houfe  and  of  the  mill  at  the 
feme  time.    '  ih.  658 

j  8.  J^anrir,  if  h  would  not  have 
been  extinguished  by  the  king's 
having  inhabited  fuch  houfc  ?        ib» 

D 

DEBT.       . 

Set  JUDGMENT,   No.  5. 

I>EED. 

I.  No  partition  of  land  can  be  made 
without  deed  fmcc  the  ftat.  29  Car. 
2.  Joknfon  v.  mifon,  T;  14  (*  15 
G.  2.  C.  B.  253 


2.  A  leafe  and  relcafe  by  tenaat  for 
h'fe  do  not  create  a  forfeits. 
Grills  v.  Mermtti,  M.  16C.  2  C. 

B.  P*FS*l 

3.  But  a  feoffment  does.  ii. 

4.  A.  in  confideration. of  an  intended 
marriage  with  A'.,  by  deed  gave 
granted  and  conveyed  certain  buds 

to  B.  and  C.  and  their  aligns,  to 
hold  to  the  ufe  of  B.  and  her  af- 
iigns  for  life  in  bar  of  dower,  asd 
then  to  the  ufe  of  the  heirs  of  the 
body  of  B.  by  A.9  remainder  over, 
and  covenanted  that  the  premifa 
fhould  remain  and  continue  to  the 
ufes  and  intents  aforeXaid:  hcM 
that  this  deed  operated  as  a  cove- 
nant to  ftand  feifed  ;  and  that  a 
only  child  ot  the  marriage  was  en- 
titled after  the  deaths  of  A.  and  B 
Dot  d.  M'dbum  v.  Sa&id,  T.  2* 
#  29  G.  2.  G.  B.  6:1 

5.  A.jn  confideration  of  natural  h-z 
and  of  100/.  .by  leafe  and  reles& 
jrwifof  tckafed  and  confirmed  cer- 
tain prexnifes,  after  his  <mm  death, 
to  his  brother  B.  in  tail,  re- 
mainder  to  C.  the  fon  of  another 
brother  of  A*  in  fee  ;  and  he  co- 
venanted and  granted  that  the  pre- 

..  mifes  fhould  after  his  death  be  held 
by  /?.  and  the  heirs  of  his  body,  or 
by  C.  and  his  heirs,  according  to 
the  true  intent  of  the  deed  :  hcU 
that  the  deed  could  not  operate  as 
a  releafe,  but  that  it  was  good  * 
a  covenant  to  ftand  ieifed.  Roe  <i- 
Urtitmjo*  v.  Tranmarr,  H.  3 1  G.  2. 
G.  B.  683 

6.  Where  a  deed  cannot  operate  one 
way,  it  may  operate  in  another,  to 
anfwer  the  intention  of  the  parties. 

ih. 

7.  The  requifites  of  a  deed,  operating 
as  a  covenant  to  ftand  feifed  to  ufet. 

&  665 
8.  The 
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8.  The  words  "  covenant  to  ftand 
feifed  to  ufcs"   are  not  neceffary. 

Page  676 

9.  A  party  may  aver  that  there  was 
another  confideration  than,  that 
exprefled  in  the  deed,  if  it  he  con- 
fiHent  with  the  deed.         67 7,  6b$ 

DEER. 
1 .  Deer  in  an  inclofed  ground  may 
he  diftrained  for  rent.    Da%m  v. 
Powell,  H.  11  G.z.C.B.  46 

DEFEAZANCE, 

See  Pleading,  No.  35,  36. 

.One  deed  may  operate  as  a  defea- 
zance  to  another  without  exprefs 
words  of  relation  to  it.  Trevett  v. 
Aggas.  T.  n  tf  12  G.  2.  C.  B. 

107 

2.  Where  a  hond  was  conditioned  for 
payment  of  money  on  25th  Decern* 
ber,  and  a  fuhfequent  deed  between 
the  fame  parties  was  executed,  by 
which  the  obligor  covenanted  that 
if  the  obligee  mould  pay  on  the 
25th  of  December  51.  in  the  pound 
&c.  fuch  payment  mould  be  accept- 
ed in  full  discharge  and  fatisfaction 
of  all  fums  due  &c.  and  might  be 
pleaded  and  given  in  evidence  &c.  ; 
it  was  holden  that  the  defendant 
might  plead  (to  an  action  on  the 
bond)  a  tender  and  refufal  of  the 
51.  in  the  pound  on  the  25th  of 
December.  1 07 

3.  The  plaintiff  declared  on  a  pro- 
mifory  note  given  to  him  by  the 
defendant,  and  alledged  that  before 
the  note  was  given  it  was  agreed 
between  them  that  if  the  defen- 
dant mould  buy  of  the  plaintiff  all 
the  malt  expended  in  his  dwelling- 
houfc  for  three  years  the  note 
mould  be  void  ;  averring  that  the 
defendant  had  expended  a  certain 
quantity  of  malt  &c.  but  had  net 


bought  it  of  the  plaintiff;  held 
good  on  demurrer,  becaufe  the 
note  formed  no  part  of  the  agree- 
ment, or  at  the  moil  that  the 
agreement  muft  be  confidered  only 
as  a  defeazance,  and  then  if  the  de- 
fendant would  tajte  .advantage  of 
it  he  mould  (hew  performance  on 
his  part.  Cornifb  v.  Botitbo,  E.  12 
G.2.C.  B.  Page  145 

DEMURRER, 
See  Judgment,  No.  4.  Pleading. 

DEPARTURE, 
See  Pleading,  No.  15,  19,  100. 

DESCENT. 

1.  If  tenant  in  tail  of  lands  by  fur* 
chafe  under  a  Settlement  made  by 
an  anceftor  ex  parte  materna,  with 
the  reversion  in  fee  by  defcent  ex  parte 
materna*,  fuffer  a  common  recovery 
to  the  ufe  of  himfelf  and  his  heirs, 
the  land*  will  defcend  to  his  heirs 
ex  parte  paterna.  Martin  d.  7V#- 
gonwell  v.  Straiban  ;  in  error,  Dom. 
Proc.E.  17  G.  2.  444 

2.  It  would  have  been  otherwife,  if 
he  had  taken  both  eftates  by  de- 
fcent from  his  mother.         ib.  448 

3.  If  A.  feifed  in  fee  by  defcent  ex 
parte,  materna,  enfeoff  B>,  and 
then  B .  re -enfeoff  A.  and  his  heirs, 
the  line  of  defcent  is  broken,  and 
the  heirs  ex  parte  paterna  will  take. 
[Cafes  referred  to  in] 

ib.  453.  n.  b: 

4.  So  if  A.,  feifed  in  fee  of  copyhold 
lands  of  inheritance  by  defcent  ex 
parte  materna,  Surrender  to  B.  in 
fee  (a  mortgagee),  who  on  pay- 
ment of  principal  and  intereft  fur- 
renders  again  to  A.  and  his  heirs, 
the  defcent  is  broken  and  the  lands 
will  defcend  to  A.'%  paternal  heirs. 

ib. 
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DETINUE, 
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DETINUE, 

$tt  Bailment,  No.  i,  2. 

1  .Trover  and  detinue  cannot  be  joined 
in  the  fame  a&ion.  Kettle  v.>Bnm* 
felt9M.i2G.z.C.B.  118 

2.  A  declaration  in  detinue  mould 
ftate  a  requeft  by  the  plaintiff  on 
the  defendant  to  deliver  &c.       ib. 

3.  Detinue  will  lie  for  goods  loft  and 
found  as  well  as  for  goods  delivered. 

DEVISE, 
See  Marriage,  No.  1,  a,  3,  4. 

1.  If  a  man  devife  to  A.  for  life, 
and  if  A.  die  without  iflue  then 
over,  the  fubfequeut  words  enlarge  . 
A.*b  eftate  and  give  bim  an  e'ftate- 
taS.  Btice  v.  Smith,  J.  10G.  2. 
C.B.  3 

2 .  Or  if  he  devife  to  A.  tod  his  heirs, 
and  if  A.  die  without  tfiue  then 
over,  the  fu^fequerit  words  reftrain 
the  former  devife  to  an  eftate-tail 
and  (hew  that  •*  heirs"  only  mean 
«  heirs  of  the  body."  ib. 

}$.  And  it  is  immaterial  whether  the 
devife  byer  be  to  the  right  heirs  of 
A.  or  to  a  ftranger.  it. 

'4.  If  a  portion  be  given  out  of  pergon- 
al efidte  to  be  paid  at  fuch  a  time 
and  the  party  die  before,  the  por- 
tion fhaU  be  raifed  for  the  benefit 
of  his  representatives  :  aliter  if  it 
be  to  be  raifed  out  pf  the  real  ef- 
tate 5  there  it  (hall  fink  into  the  in- 
heritance for  the  benefit  of  the 
heir.  Harney  v.  Aflon9  T.  11  £*f 
12   G.2.  Chanc.  90,91 

5 ,  A  devife  of  a  farm  called  &c.  to  A. 
for  life,  remainder  to  her  daugh- 
ter B.  me  paying  to  each  of  her 


two  fitters  C.  and  D.  $ooL\  : 
either  of  them  die,  the  furvivor 
have  the  legacy  ;  if  E.  die,  tfc 
farm  to  be  divided  between  tk 
furvivors,  and  in  cafe  all  three  ir 
before  A.9  then  to  the  heirs  of/ 
for  ever ;  held  that  C.  and  D.  wet 
each  entitled  to  a  moiety  of  :brj 
farm  in  fee  on  the  contingencies  c 
their  furviving  their  mother  lt 
and  of  their  fitter  B.  dying  bffort 
me  paid  their  legacies.  Mwei 
Faggc  v.  Heaftmanj  H.u  G.i 
C.B.  1  and  M.  15  G.  t.B.R.z 
error,  15* 

6.  So,  if  the  latter  part  of  the  de- 
vife "  in  cafe  all  three  die  beta 
jS.,  then  to  AS%  heirs  &c."  hi 
not  been  added*  \f- 

7.  A  devife  to  A.f  he  paying  debts  or1 
a  fum  in  grofs,    carries  tbe  fet 

B.  u: 
1*  A .  by  will  gave  an  annuity  to  £ 
for  her  life  to  be  paid  to  her  out  c 
certain  lands  by  bis  executor*  anc 
then  devifed  tbofe  lands  to  C,  id\ 
appointed  C.  his  executor:  h& 
that  C.  took  an  eftate  at  leaft  dur- 
ing the  life  of  the  annuitant,  ya- 
line  v.  Jcnkitu,  M.  26  G.  1.  C 

9.  Qutre,  if  he  did  not  take  an  eiua 
.  in  fee  ?     Scmb.  * 

jo.  Devife  "  to  my  brother  7.k- 
gle  for  life,  then  to  the  ncarcft  <*, 
my  relations,  namely,  to  B.  d* 
fon  of  Thomae  andh'u  heirs  former. 
and  after  their  deceafes  to  the 
neareft  of  kindred  to  me,  firft  n^ 
and  then  female;  the  houfc  &c- 
to  defcend  to  the  name  of -£^ 
to  be  kept  up  as  long  as  theworMj 
fhall  endure^  and  never  to  be  (ott ;" 
held  that  B.  the  fon  of  7.  took  a 
fee.  Pre/Ion  d.'  Eagle  v.  FttnuellJ- 
12  fcf  13    G.2.C.B.  W 

11.  A 
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:  •    A  devife  to  A.  and  bis   heirs, 

and  if.  he  die -without  heirs  then  to 
B  .  (liis  fon  or  brother,  &c.)  and 
liis  heirs,  paffes  only  an  efbte-tail 
to  A*  ib.i6$ 

Lnd  Ginger  d.  Wbik  v.  White,  T.  16 
G.  *.£.;-.  352 

Lnd  GooJrigbt  d.  Goodridge  v.  Good- 
ridge9  M.  16  G.  2.  G.  B:       370 

3.  But  if  the  devife  over  be  to  a 

,    ftranger,  A.  takes  a  fee.  ib. 

r  3.  So  if  the  devife  over  be  to  a  per- 
fon  of  the  half  blood  of  the  firfl 
devifee.  [Cafe  referred  to,  n.  *.] 
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14.  A  devife  to  A.  and  his  heirs, 
but  if  he  die  before  21  then  to  B. 
and  his  heirs,  is  a  good  executory 
devife  to  B* ;  and  S  £.  fnrvire  the 
devifor  it  will  defcend  to  B.'s  heir, 
though  B.  die  before  the  contin- 
gency happens,  Jl  the  death  of 

A.  before  21 .     Goodtitlc  d.  Gurnall 
v.    Wood,  T.  13  &f  14  G.  2.  C. 

B.  211 
15*  Executory  devifes,  when  good. 

#.213 
16.  J.  S.  devifed  lands  to   A.    till 

B.  C.  and  D.  attained  their  rc- 
fpe&ive  ages  of  21  and  then  to  B. 

C.  and  D>  and  their  heirs  equal- 
ly to  be  divided  between  them  as 
tenants  in  common,  charged  with 
the  payment  of  an  annuity  of  10I. 
by  B.  C.  and  D.  equally  and  pro- 
portionally out  of  their  feveral  ef- 
tates ;  then  he  devifed  other  lands 
to  A.  in  fee  ;  and  then  gave  all  the 
reft  refidue  and  remainder  of  his 
real  and  perfonal  eftate  not  before 
given  to  E.  her  heirs  executors  &c, 
and  directed  that  his.  debts,  &c. 
ihould  be  paid  out  of  the  eftate  gi- 
ven to  A.  and  E.  :  it  was  holden 
that  the  devife  to  A,  on  his  during 
befoce  the  I  dc /if or,  was    a  lapfed 


devift;  and*  that  die  heir,  at  law 
of  the  devifor,  not  the  rcfiduary 
devifee,  was.  entitled  to  B.'s  (hare 
as  not  being  difpofed  of  by  the 
will,  Doe  <£  Morris  v.  [fhderdown, 
M%  15  G*  2.  C.  B.  293 

.1.7.  The  intent  of  the  teftator  is  to 
be  taken  as  things  flood  at  the 
time  of  making  his  will,  and  is  not 
to  be  collected  fromfubfequent  ac- 
cidents. #..297 

i8«  When  a  teftator  gives  by  his 
will  all  his  intcirft  in  certain  lands, 
fo  that  if  he  were  to  die  immedi- 
ately nothing  would  remain  un- 
difpofed  of,  he  cannot  intend  t» 
give  any  thing  in  thofe  lands  to  his 
his  refiduary  devifee.  ib. 

19.  The  word  "  eflfcte"  in  a  will 
carries,  the  fee.  iL  296 

20.  A  devife  of  lands  to  A.  till  B. 
attains  the  age  of  21,  and'/Aoi  to 
B.  in.  fee,  gives  B.  a  veiled  in- 
tereft,  defcendibk  to  his  heirs  if  he 
die  before  2 1 .  tf.30 1 

21.  Devife  of  freehold  lands  to  the 
wife  for  life,  and  after  her  death 
to  fuch  child  as  his  wife  was  enfient 

.  of  in  fee ;  provided  that  if  fuch 
child  as  mould  happen  to  be  born 
as  aforefaid  fhould  die  before  21 
without  ifiue  the  reverfion  of  one 
third  ihould  go  to  the  wife  and  the 
reverfkm  of  the  two  other  thirds 
to  the  devifor's  fillers;  the  wife 
was  rKt  enficot  at  all ;  held  that 
the  remainder  over  depended  on 
the  birth  of  a  chud  and  it's  dying 
under  2 1  and  without  iffue ;  and 
that  as  thofe  events  never  happened 
the  remainder  over  did  not  take 
effect  J>ut  that  the  heirsoft  law  of 
the  devifor  were  entitled  to  take. 
ft*  v.  Fulham,  H.  15  G  2.  C.B. 

303 
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22.  The 
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t*.  The  word  "  or"  in  a  will  may 
be  conflrued   "    and,"    to  effec- 
tuate the  intention  of  the  devifor. 
#.311 

33.  Under  a  devife  to  A.  for  fife, 
and  after  his  deceafe  to  the  male 
children  of  4?.  fucceffively  and  to 
their  heirs,  and  in  default  of  fuch 
male  children  to  the  female  chil- 
dren of  A,  and  their  heirs,  and  in 
cafe  A.  die  without  ifTue  then  to 
B.  (the  elder  brother  of  A.)  in 
fee,  A.  takes  only  an  eftate  for  life. 
Ginger  d.  WbiU  v.  White,  T.  16 
G.  2.  C.  £.  348 

24.  The  devifor,  having  devifed  lands 
to  -his  wife,  added  "  if  my  fon 
R.  (the  eldeft)  happen  to  die 
without  heirs,  then  my  fon  J. 
fhall  enjoy  my  lands  :"  it  was  hol- 
den  that  R.  took  only  an  eftate- 
tail,  and  that  on  his  death  with- 
out iflue,  and  without  having  le- 
vied a  fine  or  fuffered  a  recovery, 
J.  was  entitled  to  recover  from 
the  devrfee  of  R.  Goodrigbt  d. 
Goodridgt  v.  Goodridge,  Mm  16  G. 
3.  C.  B.  369 

35.  Under  a  devife  to  "  A.  for  life, 
and  then  to  his  male  children  for 
their  lives,  and  fo  to  the  male 
children  defcending  from  them  ; 
on  their  deceafe  or  failure  then  to 
2?.  and  the  heirs  male  of  his  bo- 
dy for  the  fame  term  of  life,  and 
upon  the  fame  terms  as'  the  de- 
vifor intended  for  A*  and  his  male 

>  children ;  and  in  cafe  B.  and  his 
male  children  failing,  then  to  C. 
and  his  male  children,  for  the  fame 
term  of  his  and  their  life*  and  up- 
on the  fame  terms,"  it  was  h ol- 
den that  A.  took  an  eftate-tail  for 
life  only,  and  that  on  his  death 
without  male  iflue  B.  took,  an  ef- 


tate for  life  only.  Gwhith  I 
Croft  v.  Wodhmlly  M.  19  G.  : 
C.  B.  502 

26.  A.  having  an  only  child  h, 
daughter)  devifed  lands  to  a  cB: 
with  which  his  wife  was  then  w 
feint,  if  a  male;  but  if  a  fmsti 
then  the  lands  were  to  be  dividd 
between  B.  and  that  female;  arl 
if  they  both  died  without  infy 
then  to  C.  in  fee  ;  the  child  .  n 
afterwards  born,  and  was  a  irak| 
and  it  was  rnled  that  he  took  i 
fee.  Davtesd.Tuffjv.HambA 
19  G.  2.C.B.  6u 

DEVISEE. 

1 .  A  devffee  of  all  the  devife*  lands 
in  truft  to  fell  and  pay  all  the  <k 
vifor's  debts,  &c.  cannot  be  fod 
under  the  flat.  3  c*  4^.^ 
r.  14.  Gott  v.  Alimftm,  H.  \l 
G.  2.  C.  B.  5* 

DILAPIDATIONS. 

j.  If  a  parfonage  or  vicarage  W< 
be  deftroyed  by  the  default  of  thj 
incumbent,  he  is  bound  to  rebuiU 
it.  SoUers  v.  Lawre*ctt  T.  w 
&17.G.2.C.B.  4*> 

2.  But  if  it  be  burned  down  and  the 
incumbent  be  not  in  fault,  the 
Ecclefiaftical  Court  will  order* 
fifth  part  of  the  profits  of  the  b- 
ing  to  be  fet  apart  in  order  to  re 
build  it.  £ 

3.  Aftions  for  dilapidations  may  be 
maintained  in  the  courts  of  common 
law.  *4*! 

4.  And  maybe  brought  againft  the 
executors  or  adminiftrators  of  the 
incumbent.  -    "' 

DISSENTERS. 
1.  A  baptift  preacher  q^H*' 
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cording  to  the  ftat.  W.  &  M.  c. 
18.  is  exempted  from  ferving  all 
parifh  offices,  whether  they  ex- 
ifted  before  or  were  created  fince 
that  aft,  even  though  he  be  alfo 
engaged  in  trade.  Kentvard  v. 
Knowlet,  E.   17  G.  2.  C.B.46J 

DISTRESS, 

See  Common,  No.  10.  Costs,  No.v 
9.  Entry,  No.  3.  Hiriot, 
No.  1.  Pleading,  No-  72. 

1 .  Deer  in  an  inclofed  ground  may 
be  diftrained  for  rent.  Domes  v. 
Powell,  H.  1 1  G.  2.  C.  B.        46 

2.  Corn  fown  by  a  tenant  at  will 
(who  died  before  harveft)  and 
purchafed  by  another  perfon  can- 
not be  diftrained  by  the  landlord 
for  rent  due  to  lym  from  a  fubfe- 
quent  tenant.  Eaton  v.  Southbyy 
H.  1  a  G.i.  138 

3.  Goods  taken  in  execution  can- 
not .be  diftrained  for  rent.  ib. 

4.  Nor  cattle  diftrained  damage  fea- 
sant. ^  ib. 

5.  Implements  in  trade  cannot  be 
diftrained  for  rent  if  they  be  in  ac- 
tual ufe,  or  if  there  be  any  other 
fufficient  diftrefs  on  the  premifes  at 
the  time.  Simpfonv.Ifartofp,  M* 
18  G.  zC.  B.  512 

6.  But  if  they  be  not  in  actual  ufe, 
and  if  there  be  no  other  fuffici- 
cnt  diftrefs  on  the  premifes,  then 
they  may  be  diftrained  for  rent. 

ib. 

7.  They  are  only- privileged  fub  mo- 
do.  fays 

8.  But  things  annexed  to  the  free- 
hold or  things  delivered  to  a  per- 
fon exercifing  a  trade  to  be  carried 
or  worked  .up  in  the  way  of  his 


trade,  arc  abfolutely  free  from  dif- 
trefs.  515 

9,  So  were  cocks  or  (heaves  of  corn 
before  the  ftat.  2.  W.  t£  M.  c.  5. 

ib 

10.  Goods  brought  to  a  public  fair 
for  fale  cannot  be  diftrained  by  the 
owner  of  the 'foil  and  fair;  for 
every  perfon  has  of  common  right 
a  liberty  of  carrying  his  goods  to  a 
public  fair  for  fale.  jiuftin  v.  Whh~ 
Itred,  T.  21   G.2.C.B.  62 J 

1 1"  A  diftrefs  and  fale  given  by  fta- 
tute  are  in  the  nature  of  an  execu- 
tion. Moyfe  v.  CociJedget  H.  2  2 
G.  2C.B.  6$6 

12.  Parifh  officers  levying  a  poor  rate 
under  a  warrant  of  diftreft  may 
retain  of  the  goods  fold  the  necef- 
fary  exnences  of  the  diftrefs  and 
fale.      '  ft. 

13.  Whether  goods  taken  as  a  dif-.. 
trefs  on  a  conviction  under  an  a& 
of   parliament  can  be  replevied  ? 
$u.  Pear/on    v.    Roberts,  E.   2% 
G.  2.C.  B.  672 

14.  No  ;  femb.  [Cafes  referred  to  in 
n.  b."}  ib. 

'    DISTRESS,  Wafrnktf, 
&f  Warrant, 

DROVER, 
See  Bankrupt,  No.  13. 

EASTER  OFFERING, 
5a  Fee,  No.' 5. 

EJECTMENT, 
See  Entry. 

ENTRY. 

i.  A.  by  will  gave  a  leafehold  eftat* 

to 
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to  2?.  his  executors  &c,  fubje& 
to  a  rent-charge  to  his  wife  during 
her  widowhood,  with  power  to  the 
widow  to  enter  for  non-payment, 
and  to  enjoy  frc.  until  the  arrears 
were  fatwfied ;  and  after  the  wi* 
dow's  marriage  or  death  he  willed 
that  B.  (hould  pay  the  rent-charge 
to  C  hi*  executors  &c. ;  the  wi- 
dow married,  on  which  C.  received 
the  rent-charge  during  his  life,  and 
then  C.  died  without  difpofing  of 
the  rentpcharge,  appointing  D.  his 
executor;  held  that  Z>.  had  no 
right  of  entry  for  non-payment  of 
the  rent-charge,  ffafii  v.  Gowth* 
loaiu,  M.  18  G.  2.  C.  B.  CQQ 

2,  It  D.  had  had  a  right  of  entry, 
a  previous  demand  of  the  rent- 
charge  would  have  been  neceflary. 
Semk  ib. 

3,  Z>*  the  executor  is  entitled  to  the 
rent-charge  fmb. ;  and  may  diftrain 
for  it.  ib. 

4,  A  right  of  entry  for  non-payment 
mod  be  taken  ftri&ly.  ib.  507 

ERROR,  Writ  of. 

1.  A  writ  of  error  is  not  a  fuperfedeas 
until  allowance  or  notice  of  it.  Me- 
ritoa  v.  Stevens,  M.  15  G.  2.  C.  B. 

2,  And  if  the  meriff  has  levied  under 
a  ft.  fa.  after  the  iffuing,  but  before 
the  allowance,  of  a  writ  of  error, 
he  mufl  proceed  to  (ell  the  goods  ib. 
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ESCAPE, 

£«  Arrest,  No.  2,  3. 

ESTOPPEL, 

See  Ple  aping,  No.  6. 

1 .  Though  a  party,  to  a  deed  be  not 
•flopped  by  a  general  recital,  he  is 
citopped  by  the  recital  of  a  parti- 
cular fuQ  in  that  deed  to  deny  fuch 


fed.     SbtUn  *.  Wright,  Tr.  10  V 
11.  G.  2.  C.  A\  9 

2*  Therefore,  where  it  was  tcatec 
in  the  condition  of  a  bond  that  the 
obligor  had  received  divers  fans  of 
money  for  the  obligee  which  fee 
had  not  brought  to  account,  be 
acknowledged  that  a  balance  v» 
due  to  the  obligee,  it  was  hod- 
den that  the  obligor  was  cftopped 
to  fay  that  he  had  not  received  aay 
money  for  the  ufe  of  the  obligee. 

e.l 

3.  If  a  defendant  who  is  arrefted  bj 
a  wrong  addition  to  his  name,  pet 
in  bail  thus,  '<  A.  B,  gent,  wfaj 
was  arrefted  by  the  name,  of  J.  £ 
clerk,"  he  is  not  thereby  eftoppri 
to  plead  in  abatement  to  the  origi- 
nal action  that  he  was  sued  by  the 
wrong  addition*  Smittym  v.  Smri 
E.  *7  G.  2.  C.  B.  461 

4,  Whether  he  be  eftonped  to  plead 
this  in  abatement  in  an  aAion  os 
the  bail-bond  >  %*.  i. 

EVIDENCE. 

1.  In  an  action  for  flander  the  defen- 
dant may  under  the  general  ifltx 
give  in  evidence  the  occafion  and 
manner  of  fpeaking  the  words. 
Smith  v.  Rkhardfom,  M.  u  (?.  2. 
C.B.  20 

2.  But  he  cannot  give  evidence  of  the 
truth  of  the  fad,  on  the  general 
iffue,  where  the  words  import  fe- 
lony or  treafon.  & 

3.  Nor  in  cafes  where -the  words  do 
not  import  felony  or  treafon.      & 

25  n.  a. 

4.  The  nifi  prius  record  and  the  pof- 
tea  indorfed  are  evidence  to 
prove  that  the  caufc  was  tried,  bat 
are  not  evidence  to  prove  that  a 
verdict  was  given.  Fifbar  v.  Kttcb- 
ingman  M.  16  G.  2.  C.  B      367 

5.  A 
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;.  A  copy  of  the  poll  taken  at  a  bo- 
rough election,  examined  with  the 
original,  and  figned  by  the  return- 
ing officer,  is  admiffible  evidence 
in  an  action  for  bribery.  Mead  v. 
Robiitfon,   M.  17  G.  1.  C.  B.  424 

6.  Parol  evidence  may  be  given  to 
prove  the  voting.     Semb%  ib. 

7 .  The  original  precept  from  the  ihe- 
riff  to  the  returning  officer  of  a 
borough,  to  proceed  to  an  election, 
is  admiffible  in  evidence  to  prove 
the  allegation  in  a  declaration  that 
fuch  a  precept  ifibed  &c.     ib.  426 

8.  An  allegation  in  a  declaration  (for 
a  malicious  profecution)  that  the 
plaintiff   "  by  a  jury  of  the  faid 
county  &c.  was  duly  and  in  a  law- 
ful manner  acquitted"  is  proved  by 
the  production  of  the  record  by 
which  it  appeared  that  "  the  jury 
found  the  plaintiff  not  guilty"  and 
upon  that  judgment    was  entered 
44  that  the  plaintiff  Should  go  there- 
of acquitted.9!    Hunter  v.    French 
H.  18.  G.  a.  C.  B.  517 

9.  The  depofitiona  of  witneffes  -pro- 
fefling  the  Gentoo  religion,  who  were 
fworn  according  to  the  ceremonies 
of  their  religion  taken  under  a  com- 
miffion  out  of  Chancery,  may  be 
read  as  evidence  here.    Omchund  v. 
Barkery   H.  18.  G.  2.   Chanc*  538 
10.  In  an  action  on  the  cafe  for  en- 
ticing away  the  plaintiff's  -wife  the 
declarations  of   the   wife  are  not 
admiffible  in  evidence.     Win/more  v. 
Greenhani,  M.  19  G.  2.  C.  B.^1% 
EXECUTION, 
See  Practice,  No.  i,  a,  $* 
1 .  Goods  are  bound  by  the'  delive- 
ry of  the  writ  of  fieri  facias  to  the 
Iberiff ;  and  therefore  he  may  exe- 
cute the  writ  nbtwithftanding  the 
death  of  the  party  afterwards  and 
before  the  return.     Eaton  v.  South- 
h>  It.i2  G.i.C.B.  13$ 


2.  If  a  (heriff  levy  under  a  fieri  facias 
after  the  ifluing,  but  before  the  al- 
lowance, of  a  writ  of  error,  he 
mull  proceed  to  fell  the  goods. 
Meritony.  Stevens,  M.  15  G.  2.  C. 

B.  28b 

3.  An  execution  once  regularly  be- 
gun, mud  be  completed.  ib. 

EXECUTOR, 
&i  Abatement,  No.  3,  4.    Limi- 
tations,   Stat,   of,  No.  2,  3. 
Pleading,  No.   16,  17,    18,  19 
Prqmisory  Note,  No.  5. 

1.  An  executor  may  recover  in  bis 
own  name  money  due  to  the  tefta- 
tor  in  his  life-time  and  received  by 
the  defendant  afterwards.  Shlpman 
v.  Thompfon  T.    II.  &  12    G.  2. 

C.  B.  103 

2.  Inftances  where  the  executor  rrfay 
fue  in  his  own  name.  ib.  n.  2.  104 

3.  Where  an  executor  fucs  in  his 
own  name  for  money  due  to  the 
teftator  in  his  lifetime  and  receiv- 
ed by  the  defendant  afterwards, 
the  defendant  cannot  fet  off  a  debt 
due  to  him  from  the  teftator  ib.  106 

4.  If  a  bond  be  given  by  the  huf- 
band  (on  marriage)  to  truftees, 
conditioned  to  Lave  the  intended 
wife  a  fum  of  money,  and  the  wife 
be  made  the  executrix  of  the 
obligor,  ihe  may  retain  the  amount 
of  the  bond,  and  plead  fuch  re- 
tainer to  an  action  brought  againfl 
her  by  another  bond-creditor  of  the 
hufband.  Marriott  v.  Tbompfon,  M. 
13  G.  2.  C.  B..  186 

5.  AKter  if  the  bond  be  conditioned 
*%pay  the  truftees  the  money  in  trull 
for  the  wife :  but  in  fuch  cafe  the 
wife  may  paythe  truftees  out  of  the 
afiets,  or  pay  out  of  her  own  mo- 
ney and  retain  affcts  pro  tanto,  or 
confefs  judgment  to  the  truftees  to 
cover  the  affcts.  188 

6.  The 
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6.  The  Court  rcfufed  to  order  the 
adminiftrator  of  a  bailiff  (to  whom 
am  execution  had  been  delivered) 

•  to  pay  over  to  the  plaintiff  the  mo- 
ney which  he  had  received  after 
the  bailiff's  death.  Want  v.  Swayne, 
M.  13  G.  2,  C.  B.  185 

7.  Nor  would  the  Court  grant  an  at- 
tachment agaiiift  an  adminiftrator 
for  not  performing  a  rule  of  Court 
entered  into  by  the  inteftate  New- 
Urn  v.  Wallert  H.  15  G.  2.  C.  B. 

3*5 
%  But  he  may  make  himfelf  liable  to 
cofts,  by  applying  to  be  made  par- 
ty to  a  rule  of  Court  in  which  cods 
are  referred.  Smalts'*  Executors,  v. 
Wake,  H*  19  G.  2.  C.  B.  n.  a. 

$16 

9.  He  may  alio  make  himfelf  liable 
to  the  plaintiffs  demand  by  fub- 
mitting  his  tcftator's  difputes  to 
arbitration  and  binding  himfelf  to 
perform  the  award.  [Cafes  refer- 
red to  in]  n.  a.  317 

10.  There  may  be  n  the  like  judg- 
ment as     in    cafe   of  a    nonfuk 

-  againft  an  executor  plaintiff,  for 
not  going  on  to  trial,  under  flat. 
14  G.  2.  c.  17.,  but  without  coils. 
Howard  v.  Ratbontc,  H.  15  G.  a. 
C.  B%     '  316 

H.  Plaintiff  executor  does  not  pay 
the  cofU  of  a  nonfuit.  [Cafes 
referred  to.]  it.  n.  a* 

12*  But  he  pays  the  cofts  of  a  non- 
profs,  ib, 

13.  And  cofts  for  not  going  to  trial 
*•    according  to  notice.  U>. 

14.  An  executor  is  liable  to  be*  fued 
for  a  debt  or  duty  that  the  teftator 
ought  to  have  paid  or  performed. 
SoUers  v.  Lawrence,  7*.  16  &  17 
G.  2.  C.  B.  421 

15.  Though  he  is  not  for  a  mere  tort 
of  his  teftator.  ib. 


EXECUTORY  DEVISE, 
&f  Devise,  No.  14,  15. 

EXTINGUISHMENT, 
See  Custom,  No.   15.   17,  18. 

F 

FACTOR, 

See  Bankrupt,  No.  i,  2,  3,  4, 5, 
6. 

FAIR. 

1.  Every  perfon  has  of  comma 
right  a  liberty  of  carrying  his  goodi 
to  a  public  fair  for  fale  ;  and  goods 
fo  brought  there  cannot  be  <&• 
drained,  damage  feafant,  by  the 
owner  of  the  foil  and  fair.  Af* 
v.  Wbktred,  T.  %l  G.  2.  C.  B. 

fa 

2.  But  he  cannot  ere&  ftalls  or  plac: 
ftables  there  for  the  purpofe  of  a- 
poiing  his  goods  thereon  for  fait, 
without  the  con  fen  t  of  the  owner 
of  the  foil :  if  he  do,  the  owner 
may  maintain  trefpafs  againft  him. 
[Cafes  referred  to 3-     ib.  n.  1. 628 

FALSE  IMPRISONMENT, 
See  Action  on  the  Cafe,  No.  6. 
FEE. 

1.  No  burial  fee  is.  due  at  common 
law.  Andrews  v.  Cawtbome,  H.  \% 

Q  2.  C.  B.  536 

2.  But  it  may  be  due  by  cuftom  in 
any  particular  parifh.  & 

3.  The  burial  fees  fn  Saint  Geortft 
Bloom/bury  are  by  flat.  3  G.i.c. 
1 9.  to  be  fixed  by  certain  com- 
miffionera.  J  A 

4.  A  cuftom,  that  every  man  inha- 
biting in  the  parifh  of  A.>  who 
mames  by  licenfe  in  another  parifh, 
Jfcall  pay  5*.  to  the  rc&or  of  A.  for 
and  in  regard  of  the  faid  marriage, 
is  bad.  Richards  q.  t.  v.  Dove}* 
If.  20.  G.  2.  C.  B.  fo} 

5.  But  a  cuftom,  that  every  inhabi- 

tant 
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tant  of  a  parifli  of  the  age  of  \6 
(of  whatever  religious  feet)  (hall 
^>ay  4<V.  yearly  as  an  Eqfler  offering, 
la  good.  JFnflerq.  t.  v.  Say  M. 
21  O.  a.C  B.  629 

FERRY, 
e  Pleading,  No.  8J.  86. 

FINE, 
e    Covenant,,    No.    5.    Mesne 
Profits. 

A  fine   levied  by  a  feme  covert 

without  her  hufhand  will  bind  her 

and  her  heirs  if  the  hufband  do  not 

enter  and  avoid  it.   Acherley  v.  Vcr» 

non,  E.  \Z  G.  2.   C.  K.  160 

•  A  fine  levied  by  an  infant  will  bind 

him  for  ever,  if  he  do*  not  avoid  it 

during  his  infancy .  1 61 

3.  There  mud  be  an  actual  entry  to 

avoid  a   fine.     Tajmer  d.  Peckham 

v.  Mcrlotty  T.  12  &  13  G.  2.  C. 

B.  182 

V  And  an  entry  fubfequent  to  the 

leafe  in  ejectment  wul  not  make  it 

good  by  retrofpect,  fo  as  to  fup- 

port  an  ejectment.  [Cafes  referred 

to  in  n.  a. "2  330 

5.  But  not  ncceffary  in  the  cafe  of 
a  fine  at  common  law.  [Cafe  re- 
ferred to  in  n.  a.  182 

6.  A  fine  hy  tenant  for  years  is  not 
tantamount  to  a  feoffment.  Park- 
hurfi  v.  Smith  leffee  of  Dormer  ; 
in  error.     Dom.  Proc.  H.   15  G. 

2'  ...         34* 

7.  Sfich  a  fine  is  void  againft  ft  ran- 
gers, ib.  34s 

FISHERY. 

1.  The  right  of  timing  in  the  fea  is 
a  right  common  to  all  the  king's 
vfuhjects.  Ward  v.  Crefnreff,  *T. 
ia.  ft  15.  G.  2.  C.  B.  268 

1.  And  therefore  a  prescription  for 
fuch  a  right,  as  annexed  to  certain 
tenements,  is  bad.  ib. 


FO^MEDON, 

&*  Pleading,  No.  i. 

FRAUDS,  Statute  of.  ,      • 

J .  The  itat.  of  frauds,  29  Car.  2.  c.     I 
3./.  14.  only  provides  for  judg- 
ments affecting  land  in  cafe  of  pur- 
chafers.  Savil  v,  WthJhUrti  E.  19 
G.  2.  C.  B.  428.  n.  * 

GENTOO,  I 

See  Evidence,  No.  9. 

H  i 

HEIR,  ' 

See  Covenant,  No.  7.  Devise,  No.1 

•  HERIOT. 

1 .  A  lord  may  feize  as  well  as  diftrain 
for  heriot  fervice.  Edwards  v. 
Mofeley,  H    13,  G.  2.  C.  B.    192    | 

2.  Heriots  are  fervices  and  part  of 
the  tenure,  and  fuch  new  fervices    , 
cannot  be  created  or  heriots  referr- 
ed fince  the  ftatute  of  quia  emp- 
tores  ten-arum.  194 

3.  If  a  heriot  be  referved  by  deed  ' 
fmce  that  ftatnte,  payable  by  the 
tenant  in  fe-,  it  will  be  coniidered 
as  rent,  and  then  the  landlord  can- 
not feize,  but  muft  either  diftrain 
or  bring  aji  action  for  non-pay- 
ment, ib. 

'4.  "  Heriot"  derived  from  "  here'* 
M  in  Saxon  an  army"  and  "  gcat" 
*«  which  fignifies  provifion."..     ib. 

HIGHWAY, 
See  Way. 

HOSPITAL, 
oVt«Quare   Impedit. 

1  &  J 

JEOFAILS, 
£*  Amendment.    v 

A  a  a  INDICT- 
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INDICTMENT, 
See  Pleading,  No.  93,  94. 

INFANT, 
See  Fine,  No.  2. 

INFERIOR  COURT* 

1.  A  defendant  in  trefpafs,  who  juf- 
tifiea  under  procefs  of  an  inferior 
court,  admits  the  trefpafs  by  plead- 
ing that  he  delivered  the  warrant 
to  the  officers,  to  whom  it  was  di- 
rected, to  be  executed.  Rowe  v. 
Tuite,  T.  10  &f  11    G.  2.  C.  B. 

2.  When  the  party  (the  plaintiff  be- 
low) pleads  a  j unification  under 
the  procefs  of  an  inferior  court,  he 

,  muft  ftiew  that  the  caufe  of  ac- 
tion arofe  within  the  jurisdiction  of 
that  court.  Moravia  v.  Sloper,  M. 
1 1  G.  2.  C.  B.  *  34 

3.  And  fo  muft  the  attorney  for  the 
plaintiff  below,  or  a  ftranger.      ib% 

4.  But  the  officers  of  the  court  need 
not.  ib. 

5.  The  defendant  below  is  not  con- 
cluded by  the  judgment  (againfl 
him)  of  an  inferior  court  not  of 
record,  but  may  plead  that  the 
caufe  of  action  did  not  arife  within 
the  j  urifdiction .  [  Herbert  v . '  Cboi, 
E.  22  G.  $.B.  R.  36.  n.  a. 

6.  Nor  by  the  judgment  of  an  infe- 
rior court  of  record,  even  though 
he  pleaded  below.         ib.  35.  n.  a* 

7.  In  a  plea  of  juftification  under  the 
procefs  of  an  inferior  court  it  is 
neccnVy  to  ftate  the  nature  of -the 
jurisdiction  ofthewrt.         ib.  37 

S.  A  capias  cannot  be  fued  out  of  an 
inferior  court  without  a  precedent 
fummons  to  warrant  It.  ib.  38 

9.  And  if  it  be  pleaded  that  at  one 
court  the  plaintiff  below  levied  his 


plaint,  and  fuch  proceedings  werr 
thereupon  had  that  at  the  fame  ecmn 
a  capias  iffued,  it  is  bad,  and  it 
will  not  be  intended  that  a  fummons 
lifted  firft  ;  ib.  and  Marftafe  ?. 
Bafnett,  and  Murphy  v.  FitegeralA. 
ib.  n.  a. 

10.  But  if  it  be  pleaded  that  the 
capias  iffued  at  a  fubfeqvent  court, 
it  will  be  intended  that  a  fummon? 
iffued  firft.  Tuley  v.  Foxall,  7*. 
31  €ff  32  G.  *.  C.  B.  688 

1 1 .  A*i  officer  of  an  inferior  coon 
juftified  under  a  precept  ftated  to 
bear  date  February  26th,  iffuing 
out  of  a  court  held  February  24th ; 
held  that  the  procefs  was  void  aid 
the  juftificacion  bad.  Morfe  t. 
Janus,  M.  12  G.  2.  C.  B.        122 

12.  An  officer  of  an  inferior  court 
cannot  juftify  under  procefs  that  u 
void,  though  he  may  under  pro- 
cefs that  is  only  voidable,     ib.  1 25 

13.  Though  an  officer  is  juftified  in 
acting  under  erroneous  procefs,  it 
muft  be  in  a  cafe  where  the  court, 
out  of  which  it  iffued,  had  juris- 
diction, ib.  128 

14.  Whether  it  be  not  neceffary  for 
the  officer  of  an  inferior  court,  to 
whom  a  precept  is  immediately 
directed,  to  fliew  a  precept  return- 
ed,  under  which  he  juftifies  ?   <%u. 

.  ib.  127 

15.  It  is  neceffary.  [Cafes  referred 
to.]  ib.  n.  a. 

16.  A  precept  out  of  an  inferior  court 
"  to  attach  or  diftrain"  the  goods 
of  the  defendant,  to  compel  his 
appearance,  is  good.  Jobmfon  v. 
Warner*  H.  18  G.  2.  C.  B.      528 

17.  If  it  be  ftated  in  a  plea  that  a 
precept  iffued  out  of  an  inferior 
court,  it  will  be  underftood  that 

it 
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it  was  Iflued  by  the  Judge  of  that 
court.  528 

INHABITANTS, 
See  Custom,  No.  i,  2,  3,  4,  6.  13, 
14,    15,    16,   17. 

INSOLVENT, 
See  Pleading,  No.  60,  61. 
INSURANCE. 

1.  Insurance  on  a  (hip  (a  privateer) 
at  and  from  Jamaica  to  any  ports 
&c.  at  fea  or  (here,  craning  for 
four  months,  without   further  ac- 
count &c.  &c.  free  from  average, 
(before     19  Geo,  2.  c.  37.)  ;     the 
infured  had  intereft  in  thejhip  to  the 
amount    infured;  during  the  four 
months       the      crew      mutinied* 
brought   the  (hip-  by    force   into 
Jamaica  9  and  having^  carried  away 
the  arms    &c.  deferted  •  her,   by 
which  the  further  cruize  was  pre- 
vented ;  held  that  the  allured  could 
not    recover,  as  the   fhip  was   in 
fafety  in  her   proper  port  at  the 
end  of  the  four  months.     Pole  v. 
Fitzgerald,    in  error.  Cam.  Scacc. 
E.icG.i.  641 

JOINDER  o/Aaion. 

1.  Trow'  and  detinue  cannot  be 
joined  in  the  fame  action.  Kettle  v. 
hromfall,  M.  12  G.  2.  C.  B.    iao 

2.  Only  thofe  caufes  of  action  cap  be 
joined  that  admit  the  fame  pleat. 

ib. 

3 .  And  the  fame  judgment  alfo.  ib.tui. 

JUDGMENT. 

1.  The  Court  permitted  judgment  to 
be  entered  up  on  a  warrant  of  at- 
torney againft  a  defendant  in  Ja- 
maica, on  an  affidavit  that  he  was 
alive  five  months  before.  Rowndell 
v.  Powell*  H.  n  G.  2.  G.  B*    66 

2.  The  Court  will  order  judgment  to 
be  entered  up  for  the  plaintiff  in 


trefpafs,  notwithstanding  a  verdict 
for  the  defendant  on  a  plea  of  j uni- 
fication, if  the  juftificationfoe  bad 
inlaw.  Broadbents.  Wilis,  T.  ifc 
G.z.CB.        m  '.  364. 

3.  Though  a  plaintiff  or  defendant 
pray  a  wrong  judgment,  the  Court 
muit  give  fuch  judgment  as  the 
party  is  entitled  to.  Rayner  v. 
Pointer,  E.  *6  G.  2.  C.  B.        410 

4.  And  therefore  if  the  defendant  in 
a  demurrer  to  a'  declaration,  pray 
judgment  of  the  declaration,  and  that 

it  may  be  qua/bed,  and  the  plaintiff 
join  in  demurrer,  and  the  declara- 
tion be  good,  the  Court  will  give 
judgment  in  chief  in  favour  of.  the 
<    plaintiff.  ib. 

5.  By  flat.  15  G.  2.  c.  16.  for  re- 
building Blandford  then  lately 
burned  down,  commiflioners  were 
appointed  (who  were  made  a  court 
of  record)  to  fettle  all  differences 
and  demands  &c.  between  all  per- 
fons  their  heirs  executors  admini- 
ftrators  fucceflbrs  or  affigns  touch- 
ing the  building  &c.  and  autho- 
rity was  given  to  them  to  direct 
any  alterations  in  the  foundations 
of  the  new  building  &c.  by  taking 

'  or  giving  ground  from  one  to  ano- 
ther*, and  ordering  fatisfaction  to 
be  made  by  one  to  the  other  &c  ; 
under  this  act  the  Cour^  ordered 
the  fum  of  100  /.  to  be  paid  by  A. 
the  executor  of  the  late  vicar  of  2?. 
(whofe  houfe  was  burned  down  in 
his  life-time)  to  C*  the  fucceeding 
vicar;  held  firft,  that  the  order 
»  (the  judgment)  was  conclufive  on 
A.  perfenally,  though  it  did  not N 
appear  on  the  record  that  A%  had 
received  aflcts  to  that  amount ; 
2dly.  that  C.  might  maintain  debt 
againft  A.  for  that  fum 5  and  3dly, 
that  A.  could  not  plead  to  fuch 
action  a  bond  debt  of  the  tcilator 
Aaa*  fill! 
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ftifl  unpaid  and  no  a  flirts  ultra. 
Soilers  v.  Lawrence,  7*.  1 6  tf  17 
G.2.C.B.  413 

6.  A  judgment  figncd  in  t«rm  time 
relates  back  to  the  firft  day  of 
term,  and  a  judgment  figned  in  the 
vacation  relates  to  the  firft  day  ot 
the  preceding  term.  Farm  v. 
Atk'tnfon,  M.  17  G.  2.  C.  B.  427 
Savil  v.  WiltJUrex  E.  19  G.  2.  C. 
#.  t j.  428.  n.  a. 

7.  And  therefore  the  Court  will  not 
fet  afide  a  judgment  figned  after 
the  death  of  the  defendant  when 
by  fuch  relation  it  becomes  a  judg- 
ment of  the  preceding  term  when 
the  defendant  was,  alive.  ib. 

8.  In  this  refpett  there  is  no  diffe- 
rence between  an  adverfe  judg- 
ment and  a  judgment  figned  under 
a  warrant  of  attorney,  flail  v. 
Mofi.  T.  16  tf  17  G.  2.  C.  B. 

428.  n.  a. 

9.  Form  of  judgment  ip  replevin. 

I&i,  2 
jo.  If  a  declaration  on  a  ftatute 
conclude  contra*  formam  ftatuti, 
and  the  defendant  be  found  guilty, 
the  judgment  need  n«t  fo  con 
elude.  Myddieton  v.  Wynn  Bart ; 
in  error  ;   Cam.  Scacc.  H.  19  G.  2. 

599 
II.  The  judgment  in  an  action  on 

tne  cafe  on  ftatute,  brought  by 

the  party  grieved^  may  be  in  mi- 

fericordia.  lb.  600 

JUDGMENT  as  ih  Cafe  of  a  Non- 
fuit.     See  Executor,  No.  10. 

JURISDICTION, 

See  Action,  No.  3.  Cognizance. 
Court. 

JUROR. 

I.  The  Court  fet  afide  the  verdict, 
becaufe  one  of  the  jurymen  was 
not  returned   on    the   nifi    prjus 


panel  but  anfwered  to  the  naa: 
ofapcrfon  who  was.  Norman  ?. 
Beamonty  M.  18  G.  2.  C.  B.  4S4 

2.  But  where  one  of  the  jurors, 
whofe  chriftian  name  was  Harry, 
was  named  Henry  in  the  ventre, 
habeas  corpora,  and  the  poftea, 
the  Court  refufed  to  fet  afide  the 
verdift  given  by  him  and  1 1  other 
jurymen  properly  named.  Wray 
▼.  Thorn^  M.  18  G.  2.  C.  B.    488 

3.  The  Court  will  not  now  receive 
the  affidavit  of  a  juror   refpeclrag 

)     the  mifconduft  of  the    jurymen. 
[Cafes  referred  to  n.  <i.J  487 

JUSTICE, 
&;  Replevin,  No.  2. 


KING. 
1.*  The  defendant  cannot  plead  fede- 
ral matters  under  the  ftat.  4  &  5 
An.  e .  1 6.  when  the  King  is  plain- 
tiff. ,  The  King  v.  The  ArcUnfhof 
of  Tori,  H.  18  G.  2.  C.  B.    533 

2.  A  nifi  prius  cannot  be  granted 
where  the  King  is  a-  party,  ih.  535 

3.  The  King  is  not  included  in  /la- 
tut  es  mentioning  merely  platnhjf 
and  defendant.  535 

L 
LANDLORD  and  TENANT, 
See  Notice  to  quit*     Lease. 

1 .  If  the  eftate  of  a  tenant  at  will  be 
determined  either  by  his  death  or 
by  the  a&  of  the  landlord,  he  or 
his  executors  may  reap  the  corn 

v  fown  by  him.  Eaton  v.  Soutbby, 
H.  12  G.  2.  C.B.  136 

2.  And  therefore  the  corn  fown  by  a 
tenant  at  will  (who  died  before 
harveft)  and  purchafed  by  another 

,perfon  cannot  be  diftrained  by  the 
landlord 
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idlord  for  rent  due  to  him  from 
fubfcquent  tenant.  ib. 

LEASE,    , 

Notice  to  qjjit. 
c  tenant  for  life,  having  power 
>  grant  building  leafes  for  61 
»ars  reserving  the  bed  improved 
round  rent,  granted  a  leafe  for 
lat  term,  which  was  not  exprefT- 
I  to  be  a  building  leafe  but  which 
ontained  a  covenant  by  the  lefiee 
;>  keep  in  repair  the  demifed  pre- 
lifes  (old  houfes)  or  fucb  other 
oufes  asjbould  be  buiit  during  the 
trm  ;  held  that  this  was  not  a 
luilding  leafe  with»n  the"  power. 
Jones  d.  Cowper  v.  Verney,  T.  1Z 
i*r  I3  G.i.  C  B.  r        169 

Such  a  leafe  being  granted  by  a 
tenant  for  life  who  had  a  bare 
naked  power  without  any  legal  in- 
tereft  is  void,  and  not  capable  of 
confirmation  by  the  remainder  man 
accepting  rent.  ib.  176 

A  voidable  Uafe  may  be  made 
good  by  acceptance  of  rent.        ib, 

LEGACY, 
»  Devise.  Marriage,  No.  i,  2% 
3-  4- 

.IBERUM  TENEMENTUM, 

r  Pleading,  No.  63,  64,  65* 

LICENSE. 

If  A.  licenfe  &*  to  enter  his  houfe 
to  fell  goods,  B.  may  take  aflift- 
ants,  ifneceffary,  for  the  purpofc 
of  felling  the  goc&s.  Dennett  v. 
Graver,  H.  13  G.  2.  C.  B,  195 
ACter,  where  the  licenfe  to  enter 
is  not  for  profit  but  pleafure. 
[note  a.]  ib. 

LIMITATIONS,  Statutes  of, 
*f  Pleading,  No.  16,  47,  19, 


1.  Where  the  ftatute  of  limitations  if 
pleaded  to  an  action  brought  by  an 
executor  on  a  promife  made  to  hit 
teftator,  the  fix  years  are  comput- 
ed from  the,  time  when  the  caufe 
of  action  arofe,  and  not  from  rhe 
time  ~of  obtaining  the  probate  of 
the  will.  Hickman  v.  Walker,  M« 
11  G.  2.  C.  B.  /  27 

2.  But  where  an  a&iqn  commenced 
in  time  abates  by  the  death  of  the 
teftator  or  inteftate,  it  may  be  re- 
vived by  the  executor  or  adminif. 
trator  within  a  year  afterwards, 
[note  a."}  257 

3.  If  defendant  plead  the  ftatute  of 
limitations  to  an  a&ion  brought 
by  an  executor  on  a  promife  made 
to  the  teftator,  the  plaintiff  can- 
not reply  a  fubfequent  promife  to 
himfelf,  becaufe  that  would  be  a 
departure  in  pleading.  Hickman.  4 
v.  Wfdker,  27 

4.  In  pleading  a  writ  fued  out  withia 
6  years  after  the  caufe  of  action 
arofe,  in  order  to  (ave  the  ftatute 
of  limitations,  it  is  neceffary  to 
allege  that  the  writ  was  returned. 
/Carver  v.  James t  Tf  J 4.  &  %$  Gm 
2.C.      .  ;        255 

5.  Av  capias,  without  an  original,  is 
fufficient  for  this  purpofe.   ib,  257 

6.  Even  though  the  capias  be  retur? 
nable  on  a  common  return  day, 
and  not  on  a  day  certain  ;  for  fuck 
a  writ  is  only  voidable/ opt  void. 

it,  2jS 

LORD, 

See  Commoh.  Court,  No.  j,  *f 
3,  4.  He&iot.  Manojl. 

M      ■ 
MANOR, 
&<Cov*t,No.  1,  2,  3,  4.    Cui, 

TOM,  No,  12. 

i.  Common 
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I.  Common  of  pafturc,  without  land, 
may  be  parcel  of  a  manor,  though 
demifed  and  demifable  "by  copy  of 
court-roll .  Muf grave  v.  Covey 
H.  15  G.  2.  C.  B.  323 

a.  Things  merely  incorporeal  may  be 
granted  by  copy  of  court,  roll. 

it.  324 


MARKET, 


See  Fair. 


MARRIAGE, 
See  Executor,  No.  4,  5. 
I*  A  bequcft  of  money,  to  be  faifed 
out  of  land,  to  daughters  **  when 
*  and  as  foon  as  they  mould  marry 
'   with  confent  of    truftees,    and  if 
they  ihould  die  before  marriage 
with  fuch  confent"  then  the  por- 
tions ihould  not  be  raifed  ;  two  of 
the    daughters  married    without 
"•  confent;  held  that  they  were  not 
'   entitled  to  their  portions.    Hervey 
y.  Mon%  Tr.  1 1  &  12  G.  2  Chanc. 

i.  But  if  they  furvived  their  hut- 
bands,  and  married  again  with 
fuch  confent,  then  they  would  be 
entitled.  ib* 

3.  Where  there  is  a  devife  on  con- 
dition of  marrying  with  confent, 
and  no  devife  over,  it  is  evidence 
of  the  teftator's  intention  that  the 
condition  is  only  in  terrorem. 

i*.  95,  96 

4.  When  the  refiduary  legatee  is  the 
perfon  to  confent  to  or  diflent  from 
the  marriage,  whether  it  be  not 
neceffary  for  him  to  mew  fome  rea- 
fonable   caufe  of  objection  ?  £>u. 

?8 

5.  A  cuftom,  that  every  man  inhabit- 
ing in  the  parifh  of  A.%  who  mar- 
ries by  licenfe  in  another  parifh, 
mall  pay  5/.  to  the  redor  of  A. 
for  and  in  regard  of  the  faid  mar- 


riage,  is  bad.     Richards  q.  t 
Dovey,  H.  20  G.  2.  C.  B.     :: 
MESNE  PROFITS. 

1 .  When  a  remainder  man  ha§  aa 
an  actual  entry  to  avoid  a  fes, 
Court  of  Enquiry  will  decree  t 
wrongful  pofleflbr  to  accooii 
him  for  the  rents  and  profits  h 
the  time  when  his  title  firfl  acr 
ed,  even  thofe  that  accrued  t 
fore  he  made  the  entry.  D*n 
▼.  Forte/cue.  o.  *•  f 

2.  But  in  a  Court  of  JLam  the  pi- 
can  only  recover  the  profits  :a 
accrued  after  fceh  actual  esn 
[Cafe  referred  to.3 

MILL, 
See  Custom,  No.  15,  16,  17,  i* 
MISTRIAL, 
&;  Trial. 

MONTHS, 
See  Covenant,  No.  9. 

N 
NAME, 
See  Pleading,  No.  89. 
1.  A  man  cannot  have  two  Chnftii 
names.  Evans  v.  King,  £.  18  C I 
(7.  B.  5$. 

NEGATIVE, 
See  Verdict  Special. 

NISI  PRIUS, 

See  Evidence,  No.  4. 

NOTICE  TO  QUIT. 

X.  Demife  from  A.  to  B.  for  21  jrtf 
if  both  Ihould  fo  long  live ;  but 
either  mould  die  before  the  end  o| 
the  term,  then  the  heirs  executor 
&c,  of  the  perfon  dying  fowW 
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;ive  1 2  months'  notice  to  quit ; 
idd  that  the  leafe  could  only  be 
letermined  by  12  month's  notice 
riven  by-  the  t  eprefentativei  of  the 
\arty  dying  before  the  end  of  the 
erm  ;  and  confequently  that  fuch 
lot  ice  given  by  the  leflbr  to  t^e 
reprefentatives  of  the  ieflee  (who 
died  during  the  term)  did  not  de- 
termine it.  L.egg  d.  Scott  v.  Benton^ 
H.  11  G.  7..  C.  B.  43 

Where  power  is  given  to  a  party 
to  determine  a  leafe  «n  giving  a 
notice  in  writing*  he  cannot  deter- 
mine it  by  a  parol  notice.       ib.  44 

o 

OFFICE, 

'Dissenters. 

An  agreement  with  the  warden  of 
theYleet  (who  held  only  for  life 
under  the  crown)  that  for  a  fum  of 
tnoney  he  would  furrender  the  of- 
fice to  the  King,  to  the  intent 
that  he  fhould  procure  from  the 
King  a  grant  of  the  office  to  the 
purchafer,  is  void  by  Hat.  5  &  6 
Ed.  6.  c.  r6\;  though  that  office 
has  been,  and  may  be,  granted  to 
a  fubjecl  in  fee.  Huggim  v.  Bam- 
bridgc,  H.  14  G.  2.  C.  B.        24! 

!•  And  a  bond,  given  to  fecure  the 
payment  of  fuch  confideration  mo- 
ney cannot  be  enforced  in  a  court 
oflaw.  ^       ^    '  ib. 

).  It  is  not  fufficient  in  a  plea  to  an 

-  aftion  on  fuch  a  bond  to  ftatc  ge- 
nerally that  the  cafe  is  within  the 
ftatute:  the  defendant    muft    fet 

.  forth  in  his  plea  fads  to  fhew  that 
the  cafe  is  within  the  ftatute.    ib. 

247 

4*  The  cxcepjpn  in  the  ftat.  $  &  6 
£d.  6.  c.  16.,  that  the  aft  fhall 


not  extend  to  any  office  of  which 
any  perfon  is  feized  of  any  eftate 
of  inheritance,'  means  only  office* 
of  whichfubjeSs  are  feifcd  of  eftates 
of  inheritance.  ib.  246 

5.  The  office  of  regiftrar  of  an  arch- 
deaconry is  an  office  within  the 
meaning  of  that  ftatute .  Layng  v. 
Paint,  T.   18  fcf  ]9  G.  2.  C.  B. 

573 

6.  A  court  of  equity  has  interpoied 

in  fome   cafes  where  it  has  been 

thought  the  courts  of  law  could 

not.     [Cafes  referred  to  in  n.  a.] 

ib.  577 

7.  A  bond  given  by  any  of  the  officers 
mentioned  in  that  ftatute,  for  fe- 
curing  all  the  profits  of  the  o$ce 
to  the  perfon  appointing,  is  void, 
by  the  ftatute.  ib. 

8.  So  is  a  bond  given  by  fuch  as  ojw 
ficer  to  furrender  whenever  the 
perfon    appointing    (hall   choofe. 

ib.  C74 

9.  An  officer,  having  a  certain  falary 
or  profits,  may  make  a  deputation 
of  the  office  rcferving  a  him  not 
exceeding  the  certain  profits. 
[Cafe  relerred  to  n.]  ib.  576 

10.  So,  where  the  profits  are  uncer- 
tain, he  may  grant  the  office  to  a 
deputy,  refcrving  any  fum  out  of 
thejrofiti.  i0m 

11.  But  where  the  profits  are  uncer- 
tain, he  cannot  grant  the  office 
&c.  to  a  deputy,  refcrving  a  cer- 
tain fum  at  all  events.  ibm 

ORDER^ 
See  Judgment,  No.  5. 

OYER. 
I .  A  defendant,  who  prays  oyer  of 
a  deed,   is  entitled  to  a  copy  of 
the  atteftation  and  of  the  names 

of 
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•f  the  witnefleS,  as  well  as  of 
every  other  part  of  the  deed. 
Longmore  v.  Rogcri,  M.  15  G.  2. 
C.  B.  *88 


PAPIST. 

I.  A  papift,  who  has  riot  taken  the 
oaths  &c.  (under  an  incapacity  to 
hold  under  ftat.  11  tf  ia  W*  3-) 
nay  devife  lands  to  a  proteftant. 
Mallom  d.  Marjb  v.  Bringhe,  E. 
nG.z.C.P.  IS 

t.  He  may  fell  to  a,  proteftant,  hy 
ftat.  3C*.  i.e.  18.  •     ik 

3.  He  may  devife  for  payment  of  his 
debts  to  proteftants.  ib. 

4.  And  may  charge  lands  by  a  bond 
&c.  Semi.  ,  &• 

5.  A  proteftant  may  devife  lands' to 
be  fold  for  payment  of  his  debts  to 
papifts.  [Cafes  cited.]  lb.  82.  n.  a. 

f .  New  oaths  to  be  taken  by  papifts 
by  ftat.  18  Q.  3.  c.  60.5  and  31 
C.  3.  e.  32.      r  '  tf.7&.n. 

PARSON, 
See  Dilapidations. 

PARTITION, 
See  Award,  No.  12.  Deed,  No.  1. 

PARTY  grieve J, 
See  Costs,  No.  7,  8. 

PAYMENT, 
&r  Covenant,  No.  8,  9. 

PAYMENT  of  money  into  Court. 
See  Costs,  No.  2,  3,  4,  5- 

^     .  PENALTY, 
See  Bye-law,  No.  i>  6,  7. 


PLEADING, 
See  Aeat%mest.  Account,  V 
5.  Assumpsit,  No.  6.  C"1 
mon,  No.  3.  10.  Custom,  V 
9.  Defeazance,  No.  3.  IX 
tinue,  No.  1,  a.  Esto: 
Executor,  No. 4,  5.  Urn  1 
Court.  Judgment,  No.  :,', 
4,  5,  9,  10,  11.  PsoFt 
1  roves. 

i.  A  demandant  in  formedon,  1 
claims  unjjcr  a  devife  with  a  co:^ 
tion,  may  fet  forth  the  devife  ^ 
without  the  condition.     Brkt 
Smith,  E.  10  G.2~C.B. 

2. 1  he  party  need  not  verify  a  uep 
tive.  Harvey  y.  Stokes,  E.ioQ- 
C.B.  } 

3.  If  a  party  conclude,  and  a- 
he  is  ready  to  certify"  infcs: '  ' 
«*  verify,"  it  is  no  obje&ion.   * 

4.  Where  the  defendant  pleads  a  ti- 
ter of  excufe  which  admits  a  y 
performance  (except  in  the  cal^ 
an  award)  the  plaintiff  need  a 
affign  a  breach  in  his  replicatitf 
Sbelly*.  Wrigh9Tr.ioV\iG 
C.B. 

e/ AKter,  where  the  defendant  pie* 
a  performance.  ■ 

6.  When  a  plaintiff  replies  that  tr 
defendant  is  eftopped  to  plead  is 
plea,  he  may  demand  judgroc- 
generally.  -  & l 

»j.  When  fevcral  defendants  plead 

joint  plea,  if  it  be  bad  as  to  one? 

fendant,  it  is  bad  as  to  all.    R# 

-      v.  Tutte9  T.  10  6f  n  C.  2.  CI 

■I 
Moravia  v.  Slofer,  M.  11  G.  2 
C.  *.  .  3: 

And Morfev.  Jama,  M.  lid 
C.B.  •  *H< 

And  Dewwrff  v.  G4txr,  H.  ij 
G.z.CB.  19* 

8.  A  defeff- 
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A  defendant  muft  adtnit  the  tref- 
pafs,  in  order  to  juftify  it.  Ro<we 
v.  Tuite,  T.   io  &  II  G.  2.  C.  B 

A  defendant  in  trefpafs,  who  jus- 
tifies under  procefs  of  an  inferior 
court,  admits  the  trefpafs  by  plead- 
ing that  he  delivered  the  warrant 
to  the  officers,  to  whom  it  was  di- 
rected, to  be  executed.  ib. 

0.  A  defendant  may  juftify  an  aflault 
and  battery  by  pleading  molliter 
manus  impofuit  &c.  in  order  to 
arreft  Arc.  .  ib.  i  6 
And  Titley  ▼.  Foxall,  T\  31  fcf  32 
G.i.  C.B.  690 

1 .  So  he  may  juftify  a  battery  in 
the  defence  of  his  poffeffion  of  lands 
or  goods  by  pleading  molb'ter  ma- 
nus  impofuit.  16.  n.  b. 

\2.  Or  even  without  pleading  mol- 
liter  manus  impofuit,  if  actual 
force beufedbytheplaintiff.  ib.  n.  b. 

1 3 .  If  it  do  not  appear  on  the  record 
that  there  is  a  condition  to  a  re- 
cognizance, 00  which  an  action  is 
brought,  the  court  will  not  intend 
that  tjicre  is  any  condition.  Crojfe 
▼.  Porter,  M.  II  G  2.  C.  B.     18 

14.  But  if  it  appear  on  the  record 
that  there  is  a  condition,  the  de- 
claration is  bad  unlefs  the  condi- 
tion be  fet  forth  therein .  ib. 

15.  To  debt  on  bond,  given  by  de- 
fendant on  his  marriage  with  con- 
dition that  he  would  permit  his  in- 
tended wife  to  difpofe  of  50/.  out 
of  his  perfonal  eftate,  defendant 
pleaded  that  he  had  not  prevented 
his  wife  difpofing  of  that  fum  ; 
plaintiff  in  his  replication  fct  forth 
a  particular  difpofition  of  the  mo- 
ney by  the.  wife,  and  a  requeft  on 
defendant  to  pay,  and  a  refufal  by 
him;  defendant  rejoined  that  he 
had  not  any  perfonal  eftate  out  of 


.  which  he  could  pay  the  50/. ;  rejoin- 
der held  bad,  ift.  becaufe  it  was  a 
departure  from  the  plea  ;  2dly.  be- 
caufe it  would  have  been  no  defence 
if  pleaded  at  firft.  Cojfent  v.  Co/- 
fens  M.  11.    G.  2.  C.  B.  2$ 

16.  Where  the  ftatute  of  limitations 
is  pleaded  to  an  action  brought  by 
an  executor  09  a  promife  made  to 
his  teftator,  the  fix  years  are  com- 
puted from  the  time  when  the  caufe 
of  action  arofe,  and  not  from  the 
time  of  obtaining  the  probate  of 
the  wul.  Hickman  v.  Walker,  M. 
I1G.2.C.B:  27 

17.  But  where  an  action  commenced 
in  time  abates  by  the  death  of  the 
teftator  or  inteftate,  it  maybe  re- 
vived by  the  executor  or  adminis- 
trator wkhia  a  year.     [n.  *•]  257 

18.  In  pleading  a  writ  fued  out  with- 
in fix  years  after  the  caufe  of  ac- 
tion arofe,  in  order  to  fave  the  fta- 
tute of  limitations,  it  is  neceffary 
to  allege  that  -the  writ  was  return- 
ed. Karver  v.  Janus,  T.  14  &f 
15  G.  2.  C.  £.  iff 

19.  If  defendant  plead  the  ftatute  of 
limitations  to  an  action  brought  by 
an  executor  on  a  promife  made  to 
the  teftator,  the  plaintiff  cannot  re- 
ply a  fubfequent  promife  to  him- 
felf,  becaufe  that  would  be  a  depar- 
ture in  pleading.  Hickman  v.  Walker, 
M.  11  G  2.  C.  B.  27 

20.  When  the  party  (the  plaintiff  be- 
low) pleads  a  juftification  under 
the  procefs  of  an  inferior  court,  he 
muft  -mew  that  the  caufe  of  action 
arofe  within  the  jurifdiction  of  that 
court.  Moravia  v.  Sloper,  M.  11 
fe.  2.  £•  B.  -  34 

21.  And  fo  muft  the  attorney  for  the 
'  plaintiff  below,  or  a  ftranger.      ib. 

22.  But  the  officer^  (of  the  court 
need  not.  ^*  ib, 

Bbb  23.  The 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


23.  The  defendant  below  it  not  con- 
cluded by  the  judgment    (again /I 

.  him)  of  an  inferior  court  not  of 
record,  but  may  plead  that  the 
caufe  of  action  did  not  arife 
within  the  jurifdi&ton.  [Herbert 
v.  Coob,E.  %%  G.  3.  B.  2*.]  ib.  36. 

n.  a. 

24.  Even  though  he  pleaded  below. 

ib.  35.  n.  a 
2£,  In  a  plea  of  justification  under 
the  procefs  of  an  inferior  court  it  is 
ncceflary  to  flat?  the  nature  of  the 
.  jurifdi&ion  of  the  court.         ib.  J 7 
a6.  A  capias  cannot  be  fued  out  of 
an  inferior  court  without  a  prece- 
dent fummons  to  warrant  it.    ib.  38 

27.  And  if  it  be  pleaded  that  at  one 
court  the  plaintiff  below  levied  his 
plaint  and  fuch  proceedings  were 
thereupon  had  that  at  the  fame 
court  a  capias  iffued,  it  is  bad,  and 
it  will  not  be  intended  that  a  fum- 
mons ifTued  firfL  Ibi  and  Mtrpole 
v.  Bafnstt,  and  Murphy  v.  Fitzge- 
rald, ib*  n.  a 

28.  But  if  it  be  pleaded  that  the  ca- 
pias ifTued  at  a  fubfequeut  court,  it 
will  be  intended  that  a  fummons 
ifTued  firft.  Titley  v.  Foxall,  T. 
31  G.  2.  C.B.  688 

29.  Replication  de  injuria*  fuA  pro- 
pria abfque  tali  caufiL  is  bad  where 
the  defendant  infifts  on  a  right. 
Cooper*. Monte,  H.  iuG.  2.  C.  B. 

, And  Cocberill  v.  Armfirong,  Tr.  1 1 
&f  12  G.  1.  C.B.  99 

30.  And  it  is  immaterial  whether 
the  defendant  infifis  on  the  right 
in  himfelf,  or  whether  hejufUHes 
by  command  of  another  claiming 
that  right,  ipa 

31.  So  it  is  bad  where  the  replicati- 
on puts  federal  matters  in  iffue; 


as  where  replied  to  a  plea  (to  tid- 
pafs   for  taking  cattle)  that  A. 
was  feifed  in  fee  of  the  locus  m 
quo,  and  that  defendant  as  his  fcr- 
vant  took  the  cattle  damage  fea- 
fant.  99 

And  J3W?  v.  WardeU%  E.   13  G.  2. 

C.  B.  2C4 

32.  So  a  plea  de  injuria  fua  propria, 
abfque  tali  caufa  tp  a  cognizance 
for  rent  is  bad.  100  b  «- 

33.  When  (in  trefpafs)  the  ddtnd- 
ant  juftifies  taking  the  goods  a*  a 
diftrefs  for  rent,  the  plaintiff  iaj 
his  replication  mnft  either  admit  or 
deny  the  rent  in  arrear  ;  replyirg 
de  injuria  fui  propria  ia  improper. 

54 

34.  Where  the  defendant  juftmes  (s 
trefpafs  for  taking  the  plaintiff* 
goods  and  converting  them  &cj 
•taking  them  as  a  diftrefs  for  re** 
the  taking  and  converting  are  css- 
fidered  as  the  fame  thing  ;  and  there- 
fore it  is  not  inconfiftent  in  a  plea 
of  jufUfication,  as  to  the  taking 
and  converting,  to  lay  that  k 
took  all  the  goods,  as  a  diftrefs, 
and  afterwards  tq  fay  that  he  left 
part  of  them  in  the  plaintiiPs  pof 
femon.  ib.  55 

35.  In  pleading  a  tender  of  a  fun 
of  money  according  to  a  defea- 
zance,  which  u  in  a  different  io* 
ftrument  from  the  original  deed, 
it  is  not  neceffary  either  to  pkad 
that  the  party  has  always  been 
and  (till  is  ready  to  pay*  or  to 
bring  the  money  into  court*  Trt- 
vett  v.  Aggaiy    7".  1 1  &  12  G.  2. 

'.    C.  B:       ^  ,  no 

36.  Aliter,  if  the  defeazanoe  be  in 
the  fame  deed.  ib. 

37.  An  officer  of  an  inferior  court 
juftified  under  a  precept  ftated  to 
bear  date  February  26th,   Utuiog 

out 
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•ut  of  a  court  held  February  24th ; 
held  that  the  proccfs  was,  void,  and 
the  j  ullification  had.  Morje  v. 
James,  M.  12  C.  2.  C.  B.  122- 
>.  An  officer  of  an  inferior  court 
cannot  juftify  under  procefs  that  is 
void,  though  he  may  under  procefs 
that  is  only  voidable.  tf.  12$ 

).  Though  an  officer  is  juftified  ia 
acting  under  erroneous  procefs,  it 
muft  dc  in  a  cafe  where  the  court, 
out  of  which  it  iffued,  had  jurif- 
di&ion.  ib.  128 

o.  Defendant  juftified  as  an  officer 
of  an  inferior  court  for  trying  cau- 
fes  touching  mines  and  miners 
within  certain  limits  \,  the  plea 
was  holden  bad,  becaufe  it  did  not 
allege  that  the  defendant  below 
was  a  miner  "  at  the  commence- 
ment of  the  fuit  below"  but  Only 
"  when  the  execution  iflued."  128 
[i.  A  mcriff,  who  juftifies  under  a 
writ  (mefne  procefs,)  muft  (hew  it. 
returned,  though  his  bailiffs  need 
not.  ib.  126 

li.  Whether  it  be  not  necefiary  for 
the  officer  of  an  inferior  court,  to 
whom  it's  precepts  are  directed,  to 
mew  a  precept,  under  which  he 
juftifies,  returned  ?  §>u.  ib.  127 
43  •  It  is  necefiary.  [Cafes  referred 
to.]  ib.  m  a 

44-  A  fhcriff,  or  officer,  who  jufti- 
fies under  a  writ  of  execution  need 
not  (hew  it  returned.  [Cafes  re- 
ferred to.]  ib.  126k  n.  b. 

45-  If  a  plea  of  j unification  .under  a 
precept  of  an  inferior  court  ihew 
the  return,  as  well  as  the  precept 
itfelf/k  muft  conclude  prout  patet 
per  recordum,  even  though  it  were 
not  necefiary   to  ftdte  the  return. 

ib.    126. 

46.  Where  an  officer  -o/  an  inferior 

court  juftifies  under  a  precept  to 

take  the  goods  of  A.  B.  in  exe- 


cution, the  precept  and  return  Are 
not  merely  inducement  but  of  the 
fubftance  of  the  judication,      ib. 

127 

47.  So  is  a  judgment,  in  ana&ion  of 
debt  on  the  judgment,  ik 

48.  But  iu  an  a&ion  for  an  efcape, 
the  judgment  and  execution  are  on- 
ly inducement ;  and  where  a  mat- 
ter of  record,  that  is  only  induce- 
ment, is  inf  fted  on  in  a  plea,  the 
plea  need  not  conclude  prout  patet 
per  recordum.  ib, 

49.  If  the  plaintiff  in  an  action  in 
an  inferior  court,  or  a  mere  ftran- 
ger,  juftify  under  procefs,  he  muft 
let  forth  the  proceedings  at  length. 

ib.   128 

50.  Whether  a  perfon,  who  alts  at 
the  reuueft  of  the  officers  and  in 
their  aid  in  executing  civil  procefs 
of  an  inferior  court,  be  fuch  a 
ftranger?  Qu.  ib,  129 

51.  A  perfon,  who  fo  ads  in  execu- 
ting criminal  procefs,  is  not.  Semb. 

ib. 

52.  A  plea  of  juftification  under  the 
procefs  of  an  inferior  court  holden 
"  at  the  forcft  of  D.,"  without 
dating  in  what  particular  part  of 
the  foreft,  good.  Semb.        -       ib. 

53.  If,  to  covenant  for  not  repair- 
ing cerfain  premifes  demifed,  the 
defendant  pleaded  that  the  plain- 
tiff before  the  caufe  of  action 
accrued  entered  and  pulled  down 
the  premifes  and  expelled  him  there- 
from, the  plaintiff  may  reply  that 
he  did  not  expel  &c  modo  et  form£. 
Hodgjkin  v.  §>uecnborougbf  M.  12 
G.  2.  C.  B.  129 

54.  But  he  cannot  plead  an  expulsi- 
on from  part.  ib. 

55.  Plea  alleging  that  A.  haying 
been  lawfully  poflefled  &c.  as  te- 
nant at  will  to  B.  is  a  fufficient 

B  b  b  2  averment 
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averment  that  A.  was  tenant  at  wOl 
to  B.  Eaton  v.  Soutbby  H.  12  G. 
2.  C.B.  131 

j6.  Pleading  that  corn  which  had 
been  cut  was  left  on  the  ground 
until  it  was  fit  in  a  courfe  of  hus- 
bandry to  be  carried  is  fuflicient, 
without  faying  how  long  it  re- 
mained there ;  the  reafonablenefs 
of  the  time  being  a  queftfon  of 
fad  for  the  jury,  and  not  a  quelrion 
of  law  for  the  Court.  iff.  1 34 

57.  So  when  a  party  juftifies  under  a 
cuftom  for  all  the  inhabitants  of  a 
town  to  go  over  a  clofe  at  oil  fea- 

Jonable  times  of  the  year,  feafona- 
ble  time  is  partly  a  queftion  of  law 
and  partly  of  fa&.  Bell-  v  War- 
dell,  E.  13  G.  2.  C.  B.  206 

58.  If  A.  licenfe  B.  to  enter  his 
*  houfe  to  feD  goods,  B.  may  take 

affiftants  if  neceflary  for  the  pur- 
pofe  of  felling  the  goods  :  and  if 
st  be  pleaded  that  h.  and  alfo  C. 
and  D.  his  fervants  and  by  his 
command  entered  for  that  purpofe, 
and  necejfarily  continued  there  fo 
long,  it  will  be  underftood  that 
it  was  neceflary  for  them  to  enter. 
Dennett  v.  Gro\erf  H.  13  G.  1.  C. 
B.  195 

59.  In  pleading  a  judgment  of  a 
court  of  limited  juri&i&ion  it  is 
neceflary  to  ftate  thofe  fa&a  that 
give  that  court  a  jurifdi&ion  ;  and 
having  ftated  thofe,  the  party  may 
allege  generally  that  that  court 
gave  fuch  a  judgment*  Ladbrohe 
v.  James  H.  13  G.  2.  C.  B.  199, 
and  SoUert  v.  Lawrence,  7*.  16  W 
17  G.  2.  C.  R.  413 

60.  The  infolvent  aft,  10  C  2., 
gave  the  court  of  quarter  feflions 
power  to  difcharge  certain  perfons 
who  had  furrendered  before  a  cer- 
tain time ;  it  was  ruled  that  in 
pleading  a  difcharge  by  a  court 


of  feflions  it  was  neceflary  to  tl- 
lege  that  the  party  was  in  priib- 
or  had  furrendered  himfclf  before 
that  time.  199 

61 .  Saying  "  that  be  was  doxy  dis- 
charged by  the  court  of  quarter 
feflions  from  his  nnprifoomc.t 
aforefaid"  h  not  fumoent.         a\ 

62.  Juftification  (in  trefpais)  under 
a  cuftom  for  all  the  inhabitants  of 

-  a  town  to  walk  and  ride  o*er  a 
clofe  of  arable  lajaj>  at  *Bf**fim+ 
Me  times  in  the  year  was  holder 
bad,  becaufe  it  appeared  in  the 
plea  that  the  trefpafs  was  comrit- 
ted  when  the  corn  was  ftandirgv 
though  the  defendant  averred  thai 
it  was  a  feafonable  time.  BeS*.. 
WardeH,  £.'23  G.  2.C.  B.      2c: 

63.  To  a  plea  of  liberum  tenemo 
turn  the  plaintiff  may  reply  tbr 
the  place  in  queftion  is  the  foil  td 
freehold  of  the  plaintiff"  and  w* 
the  foil  and  freehold  of  the  defen- 
dant. Lambert  v.  Strocther,  Jf« 
14  G.  2.  C.  B.  2i£ 

64.  When  the  plaintiff  names  the 
clofe  in  his  declaration  in  trc/pafs, 
whether  the  defendant  can  plead 
liberum  tenementum  ?  Qu.  ib.  224 

65.  To  the  plea  of  liberum  tenetneo- 
tum  the  plaintiff  may  reply  in  either 
of  three  ways  ;  ift,  he  may  trarcr/e 
the  defendant's  plea,  and  then  it  is 
immaterial  whether  or  not  he  fcts 
forth  his  own  title  ;  idly,  he  may 
admit  the  freehold  to  be  in  the  de- 
fendant and  infift  c»  aleafe  or  Ton* 
other  title  under  him ;  or  3<Uy» 
that  before  the  defendant  had  an; 
thing  in  the  premifes,  ^A.  B.  was 
feifed  in  fee  and  made  a  leafe  either 
to  the  plaintiff  or  to  a  perfon  un- 
der whom  he  claims,  which  isfub- 
fiftmg,  without  confeffing  or  dent- 
ing the  defendant's  plea.     ib.  ity 

66.  When  a  defendant  wifhes  to  avoid 

a  contratf 
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a  contract  as  being  made  contrary 
to  a  ftatute,  he  muft  in  his  plea  fet 
forth  fa&s  to  (hew  that  the  cafe 
is  within  the  ftatute  *  faying  gene- 
rally that  the  cafe  is  within  the  fta- 
tute is  inefficient.  Huggins*.  Bam- 
bridge j  H.  14  G.  2.  u7B.  247 
*>7-  A  prescription  for  a  right  to  fifh 
in  the  fea,  as  annexed  to  certain 
tenements,  it  bad,  becaufe  it  is  a 
right  common  to  all  the  King's 
fubjecls.  Ward  v.  Crefiuell,  T. 
14  fcf  15  G.  2.  C.  B.  265 

68.  A  prefcriptive  right  claimed  in 
refpec\  of  certain  ancient  tenements 
&c,  without  faying  how  many,  is 
bad.     Semb.  ib.  267 

69.  If  a  man  have  a  prefcriptive 
right  in  refpect  of  one  tenement 
and  10  acres  and  another  in  refpeft 
of  another  tenement  and  ?o  acres, 
he  muft  make  two  feveral  titles  in 
in  pleading.  ib. 

70.  In  a.counterplea  f  to  a  prayer  of 
view  in  a  real  action  )  it  is  not  Suffi- 
cient for  the  demandant  to  fay  that 
the  tenant  is  in  actual  pofieflion  of 
the  lands  demanded  ;  he  mvft  alfo 
add,  "  and  of  no  other  lands  in  the 
fame  yill."  Davit  v.  Leett  Tr.  16 
G.2.C.B.  348 

7  j .  Where  a  juftification  in  trefpafs 
is  bad  in  point  of  law,  the  court 
will  order  the  judgment  to  be  en- 
tered up  for  the  plaintiff,  notwith- 
ftanding  a  verdict  for  the  defendant 
on  the  plea  of  juftification.  Broad* 
beta  v.  tVsJkT.     16G.2.C.B. 

72.  The  defendant  in  his  avowry  in 
replevin  ftated  that  by  leafe  and  re- 
leafe  he  in  confideration  of  an  an- 
nuity therein  mentioned  conveyed 

-  certain  premifes  containing  the 
place  where  &c  to  the  plaintiff  in 
fee,  fubjeft  to  a  rent-charge  pay- 
able to  the  defendant  during  her 


life,  with  power  of  diftrefs  for  non- 
payment of  the  annuity,  and  that 
by  virtue  of  the  leafe  and  releafe 
and  by  force  of  the  ftatute  &c  the 
plaintiff  became  feifed  in  fee  &c, 
and  then  (he  juftified  as  a  diftrefs 
for  non-payment  of  the  annuity : 
pleas  in  bar,  ift,  that  the  plaintiff 
never  was  fetfed  &c  in  fee ;  adly, 
(admitting  that  the  defendant  did 
by  the  leafe  bargain  and  fell  &c  to 
the  plaintiff  for  a  year,)  that  at 
the  time  of  making  the  bargain 
and  fale  the  defendant  was  only 
feifed  &c  for  her  life,  the  reverlion 
in  fee  then  belonging  to  another, 
traverfing  that  the  defendant  was 
feifed  in  fee  of  the  reverlion  :  both 
thefe  pleas  were  hoMen  bad  on  de- 
murrer ^  the  firft,  becaufe  it  denied 
what  was  before  admitted,  and  be- 
caufe it  traverfedonly  a  consequence 
of  law  ;  the  fecond,  becaufe  it  ad* 
.  mitted  that  the  defendant  had  aa 
eftate  fufncient  to  Juftify  the  dif- 
trefs. Grill*  v.  Mannell,  M.  16 
G.  1.  C.B.  ,    37* 

73.  The  fa&s  pleaded  in  one  plea  cam 
neither  affift  or  invalidate  another 
plea  on  the  fame  record,     ib.  380 

74.  In  an  action  for  a  penalty  for 
breach  .of  a  bye-law,  whether  it 
mould  not  be  positively  ftated  that 
the  defendant  was  fubje&  to  the 
bye-law  when  he  did  the  ad  com- 
plained of  ?  $».  The  Gwmokert 
Company  v.  Fell,  M.  16" G.  2.  C. 
B.  390 

75.  Whether  it  be  fuflicieat  in  fucha 
cafe  to  ftate  that  the  fad  was  done 
on  a  day  (after  a  videlicet)  after 
he  was  fubject  to  the  bye-law,  as  it 
appears  by  other  parts  of  the  de- 
claration ?  Qu.  & 

76.  It  is  fufficient  for  the  aflignee  of 
of  a  bail-bond  to  ftate  in  his  de- 
claration that  the  (heriff  aligned 

the 
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the  bond  to  him  according  to  the 
form  of  tbefaiute,  without  adding 
that  "  the  alignment  was  under  the 
hand  and  feal  of  the  flieriff." 
Danes  v.  Pafvoorth,  E.  16G.  2. 
C.  B>  408 

77*  To  fuch  a  declaration  the  defen- 
dant may  plead  that  the  flieriff  did 
not  affign  &c.  according  to  the 
form  of  the  ftatute;  and  the 
plaintiff  may  tender  an  iffue  on  it 
in  thofe  words.  to. 

78.  In  anj^tion  for  a  penalty  under 
the  bribery  ad,  2  G.  t.  c.  24.,  it 
it  fufficient  to  ftate  that  the  de- 
fendant corrupted  A.  B.  (a  voter 
&c.)  to  vote  for  C.  D.  by  giving 
him  a  fum  of  money  or  a  gift  or  re- 
ymrd  for  his  the  faid  A*  B.'s  giv- 
ing his  vote  &c. ;  without  faying 
that  he  gave  A.  B,  that  fum  for 
the  purpofe  of  bribing  him  to  give 
his  vote  &c.  Mead  v.  Robwfon. 
M.  ijG^.C.B.  427 

79.  A  declaration  in  replevin  (hould 
fpecify  the  place  where  the  goods 
were  taken  :  but  the  defect  is  cur- 
ed 1>y  the  defendant's  pleading ; 
he  mould  demur.  Bullythorpe  v. 
Turner,  B»  17  G.  2.  G.  B.      475 

80.  A  plea  of  cepit  in  alto  loco  (in 
replevin)  is  a  plea  in  bar,  (not  in 
abatement,)  though  it  pray 
judgment  of  the  declaration,      to. 

477 

81.  In  replevin  the  defendant  plead- 
ed cepit  in  alio  loco,  and  avowed 
taking  the  goods  in  fuch  other 
place  whither  they  had  been  frau- 
dulently conveyed  within  30  days 
&c.  from  the  demifed  premifes,  as 
a  diftrefs  for  rent :  the  plaintiff  in 
hit 'plea  irr bar  traverfed  the  avow- 
ry, and  took  no  notice  of  the  plea; 
and  on  demurrer  it  was  holden  Hit 


the  avowry  being*  in  the  nature  i 
a  fuggeftion  to  entitle  the  party  to 
a  return  of  the  diftrefs*  and  sot 
traverfable.  477 

82.  Form  of  judgment  in  rcple«iu 
tf.  481, 2 

,83.  In  action  on  the  cafe  by  the 
owner  of  an  ancient  ferry  agaitft 
a  perfon  who  erects  a  new  ferry 
near  to  his,  the  plaintiff  may  de- 
clare on  his  pofleffion.  BTtjfd  7. 
Hart,  M.18  G.  2.  C.  B.       50* 

84.  So,  in  an  a&ion  on  the  cafe  by  1 
commoner  again  ft  a  ftranger  asd 
wrong-doer*  Greembow  *.  /jfrfi 
H.  20  (r.  a.  Cm  B.  6u 

85.  But  in  action  againft  the  lord,  he 
mult  fet  forth  his  title.  * 

86.  In  a  declaration  in  fuch  an  a&oa 
by  the  owner  of  the  ferry  he  need 
not  fet  forth  that  he  keeps  boztt 
and  ferrymen  fufficient  to  carry 
pafTengers  over.  & 

87.  In  an  a&ion  for  a  maticiout  pn> 
fecution,  in  charging  the  plaintiff 
with  confpiring  with  others  to  de- 
fraud  the  defendant  of  the  iotercft 
ohmEaftlndia  bond,  the  decfantwff 
ftated  that  the  bond  bore  iatereft 
u  as  therein  u  (not  was)  mention- 

,  ed,"  and  held  good.     Jadfi**- 
Sharp,  N.  18  G.  2.  C.  B.       W 

88.  The  defendants  juftified,  in  tttf- 
pafs,  under  a  right  of  common  of 
pafture:  the  plaintiff  replied  si  in- 
clofure  and   approvement  of  tie 
place  where  &c."by  the  lord  of  the 
manor,    averring  a  fuflicieiKy  of 
common  left    for  the  defendant 
"  and  aH  other  perfons  of  right 
having  and  ufing  comraon  &cf 
the  defendant  traverfed  the  Mh> 
ency  in   thofe  words;   sad  *&# 
vcrd^a  fox  the  plaintiff  op  an  ufa 

Off 
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on  that  traverfe  the  Court  rcfufcd 
to  grant  a  repleader,  faying  thofe 
words  meant  "  ill  perfons  having 
a  right'  to  u/e  the  common.'1 
Pambam  v.  Paeey,  H.iSG.  2.  C. 

B.  #    53* 

89.  When  the  King  is  plaintiff  in  a 
quarc  impedit,  the  defendant  can- 
not plead  feveral  matters  underthe 
ftat,  4  fcf  5  ^#n.  r.  16.  Wr  A7#i^  v. 
The  Jrchbifbop  of  Torky  H.  18  G. 
2.C.B.  533 

90.  Though  at  common  law  a  de- 
fendant could  not  pkad  feveral 
matters  in  a  quo  warranto  informa- 
tion, he  may  by  flat.  32  G.  3.  c. 
58./".  1.  tb.  534.  n.  a. 

91.  It  is  a  bad  plea  in  abatement, 
that  the  defendant's  name  of  bap- 
tifm  is  not  fo  and  fo.  Evans  v. 
Kmg%  E.  xSG.t.CB.  558 

02.  In  an  a&ion  on  the  cafe  for  en- 
ticing away  the  plain  tiff'*  wife,  it  is 
not  eeceffary  to  "fet  forth  the  means 
ufed  by  the  defendant  to  entice 
&c.  Wtnjmore  v.  Greenbani,  M. 
19  G.  2.  C.  B.  583 

03.  Nor  is  it  neccftary  to  fet  forth 
the  means  u£ed  by  the  defendants 
in  an  indictment  for  a  confpiracy. 
[Cafe  referred  to.l  si.  n,  a. 

94.  Nor  in  an  indictent  under  flat, 
37  G.  3.  c.  70.  for  <endeavouring 
to  feduce  foldiera  from  their  alle- 
giance, ib. 

95.  In  an  action  againft  the  heir  on 
a  covenant  made  by  the  anceftor  it 
is  not  neceffary  to  allege  in  the 
declaration  that  the  heir  had  lands 
bydefcent:  if  he  had  none,  he 
miift  plead  it.  Dyke  v.  Sweeting. 
M.  19C.2.  C.  fl.  587 

96.  Nor  is  it  neceffary  in  an  action 
of  debt  againft  the  heir,  ib. 

97.  To  an  action  of  covenant  to  pay 
money  on  a. particular  day  the  de- 


fendant cannot  plead  payment  on  a 
prior  day  ;  he  mufl  plead  payment 
on  the  day.  ib.  586 

98.  In  a  plea  of  tender  the  defendant 
mud  fay  he  was  always  ready  to 
pay  :  ready  from  the  time  of  the 
tender  is  not  fufficient.  Haldenby 
v.  Tuh9  M.  21  G.  2.  C.  B.   632 

99.  To  a  plea  of  tender  the  plaintiff 
replied  a  demand  and  refufal  be- 
fore fuing  out  the  writ :  rejoinder 
that  before  fuing  out  the  writ  the 
defendant  .tendered  &c ;  travel- 
ing that  at  any  time  after  the  ten- 
der and  before  fuing  but  the  writ 
the  plaintiff  requefted  him  to  pay 
&c  9  rejoinder  bad.  ibm 

too.  Defendant  in  a  plea  juftified 
taking  cattle  damage  feafant,  and 
afterwards  rejoined  that  they  were 
taken  furcharging  the  common: 
held  to  be  a  departure.  ElEsv. 
Roivles,  M.24G.  2.  C.£.  638 
POLICY, 

See  Insurance. 

POOR  RATE, 

See  Distress,  No.  12. 

POSTEA, 
&v  Evidence,  No.  4. 

POWER  of  ATTORNEY, 
See  Attorney,  No.  i»  2. 
PRACTICE, 

See  Costs,  No.  2,  3,  4,  5.  Exe- 
cution. JuDOMfeNT,  No.  I. 

1 .  The  Court  refufed  to  fet  afide 
the  execution  in  the  fecond  action, 
(a  writ  of  error  having  been 
brought  on  the  firft  judgment,) 
btcaufe  the  defendant  had  not  be- 
fore applied  to  flay  the  proceed- 

.  ings  in  the  fecond  action.  Robwfon 
v.  Tnctiveflf 
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^TucitueB,  M.  13  G.  2.  C.  B. 

»  And  in  fuch  cafe  it  is  immaterial 
whether  the  execution  has  been 
executed  or  the  writ  only  delivered 
to  the  fheriff  to  be  executed. 
Oarifonv.  Pbtfck,  M.  13  G.  2. 
CB.  184 

3.  The  Court  refiifed  to  order  the 
adminiftrator  of  a  bailiff  ( to  whom 
en  execution  had  been  delivered) 
to  pay  over  to  the  plaintiff  the 
money  which  he  had  received  after 
the  bailiff'*  death.  Want  v. 
Swayne.  j)f.  13  G.  2.  C.  B.     185 

4.  Venue  charged,  after  an  order  for 
time  to.  plead.  Rowley  v.  Allen, 
H.  \$G.z.C.  B.  318 

5»  But  not  where  the  defendant  is 
under  terms  to  plead  iffuably  and 
take  fhort  notice  of  trial  at  the  firft 
fittings  in  London  or  Mlddlefex. 
[Cafes  referred  to  in  n.  J.]        tf , 

6.  If  a  rule  be  moved  for  to  ftay  the 
proceedings  in  a  ball-bond,  itmuft 
»ot  be  entitled  in  the  original 
caufe  but  in  the  action  on  the  bail- 
bond.  Smith/on  v.  Smith.  E,  17 
G.  2.  C.  B.  461 

7.  Bringing  an  a&ion  on  a  judgment 
withtn  two  terms  is  not  equivalent 
to  charging  the  defendant  in  exe- 
cution 'within  two  terms,  within 
the  rule,  E.  8.  G.  1.  Child*  v. 
JProwfe,  H.  18  G.  2.  C.  B.     531 

PRECEPT. 

See  Inferior  Court,  No.  14,  15, 
16,  17. 

PRESCRIPTION, 
See  Way,  No.  ,,2,5. 

PRESENTATION. 

*'IL?r*n\B-  ^Parceners  of  an 
*Wfon  d.  not  agree  to  prefent 


on  a  vacancy,  A.  the  eld«rft,  or 
her  affigns,  may  preletit  to  the  6t£ 
turn,  and  B.  or  her  affignstotk 
next.  Barker  v.  The  Bjfiof  o/Lc*- 
don,  H.26G.2.C.I.  659 

2.  And  if,  when  A .  and  B.  do  00c 
agree,  C.  (a  ftranger)  implead  .4. 
only  by  quare  impedit  on  a  vacis- 
cy  and  recover,  it  is.  a  bar  to  a 
quare  impedit  brought  by  /. 
againft  C.  for  that  turn*  tliongi 
not  for  the  next  turn.  & 

PROCESS. 
See  Inferior  Court. 

PROCHEIN  AMY, 
See  Attachmmeht,  fJo.  1. 

PROFERT. 

1 .  A  party  who  claims  under  a  dee 
tec.  in  the  hands  of  a  third  pcrf* 
to  the  pofleffion  of  which  he  ha 
no  right,  need  not  make  a  pro/at 
of  that  deed  in  pleading,  Stout  r. 
.  Rawl'mfon,  E.  18  G.  2.  C.  B.  $fo 
And  TUley  v.  Foxall.  (fy 

%.  Therefore  the  indorfee  of  the  ad- 
miniflrator  of  the  payee  of  a  prow*  | 
fory  note  need  not  make  a  profct 
of  the  letters  of  adminiftration  >«» 
his  declaration,  in  an  a&ion  on  tk 
note  againft  the  maker.  560 

PROHIBITION, 
See  Court,  No.  5,  6. 

PROMISORY  NOTE, 

See  Defbazance,  No. 3. 

1 .  A  promifory  note  payable  to  / 
or  order  after  the  death  of  P.  » 
affignable  under  the  ftat.  3  &  4 
An.  c.  9.;  and  confequently  thein- 
dorfec  may  maintain  an  i&ion  upon 
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the  maker.      Cokbam  v.  Cooke,  H. 

.  But  yrhciTthe  fund  out  of  which 
payment  is  to  be  tnade  is  uncer- 
tain, or  it  is  uncertain  whether  or 
not  the  time  faei  for  payment 
will  come,  in  either  of  thofe  cafes 
the  promifory  note  is  not  within 
the  ftatute.'     .  ib.  397 

..  See  inftances  [n.  d.]  ib.  399 

•  Three  days'  grace  are  allowed  on 
pronufbpj^kB  as  wallas  on  bills 
°^#Pp2**  •  [Cafes  referred  tp, 
r_/l#J  ib.  39c 

.  The  executor  or  adminiflrator  of 
the  payee  of  a  promifory  note  may 
affign  it  oyer  to  a  third  perfon, 
who.  may  fue  pn  it  in  his  own  name. 
Stone  v.  Raivlinfon,    £,   t8  G.  2. 

C'  *-  559 


R 


'*  Papist. 


PROTESTANT, 


QUAKER, 


to  A? ? I** 

I 
QUARE  IMPEDIT 

'«  Presentation.       '   v 

•  A  quare  impedit  may  be  brought 
for  a  church  and  an  hofpital.  Tbe 
Mayor  &t.  of  Bedford  v.  The  Bifb- 
°P  °f  Lmfofa,  ff.  19  Q.  2.  C.  p. 

$©8 

U/E    WARRANTO    INFOR. 
MATION, 

k  Pleading,  No, 90. 


REASONABLE  TIME, 
&*  Pleading,  No.  j6. 

RECOGNIZANCE, 
See  Pleading,  No.  13. 

RECOVERY. 
1.  If  tenant  iatail  of  lands  bypurchdfe 
under  a  fettlement  made  by  an  an- 
ceftor  ex  parte  raaterna,  with  the* 
reverfion  in  fee  by  defient  ex  parte 
mat  era  a,  fuffer  a  common  recove- 
ry to  the  ufe  of  himfelf  and  his 
heirs,  the  lauds  will  defcend  to  his 
heiw-ex  parte  paterna.  Martin*. 
Tregonwell  v.  Strdcban ;  in  error. 
Dam.  Proc.E.  17  G.  2.  aaI 

2  It  would  have  been  otherwifeTif 
he  had  had  both  cftates  by  defceat 
from  bis  mother.  ib.  448 

3.  Origin  of  common  recoveries  flat- 

4.  The  court  will  amend  a  recovery 
whenever  it  can  be  done  confident- 
ly  with  the  rules  of  law.  Wynn* 
v,  Tbonuu,  E.    18   G.  2.    C.  B. 

5.  But  they  cannot  amend  the  tefte 
of  a  writ  of  entry,  where  it  is  not 
the  mifprifion  of  the  clerk  and 
where  there  is  nothing  to  amencVt>y 

ib. 

6.  The  common  vouchee  cannot  apl 
pear  by  attorney  before  the  day  pf 
the  return  of  the  writ  of  fummons. 

7.  If  the.vbuchee  die  before  the  ret  urn  * 
of  the  writ  of  fummons,  the  re- 
covery is  erroneous.  %m 


Ccc 


REMAIN- 
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REMAINDER. 

i.  Limitation  to  A.  for  99  years,  if 
he  fo   long  live,  "  and  from  and 
"after  the  death  oi  A.   or  otnrr 
"  fooner  determination  of  the  eftatc 
«  limited  to  4.  for  99  yean,  then 
««  to   truftccs   during  the  life  01 
«•  A.  to   prefcrve  contingent    re- 
«  mainders,  and  after  the  end  or 
«  other  fboncr  determination   of 
«  the  faid  term,  then  to  the  firft 
"  foti  of  the  body  of  A.  in  tail 
«  male,"   with  divers  remainders 
over.  A.,  together  with  his  fon 
jB.,  levied  a  fine,   and   fuffcred  a 
recovery,  and  both  died  :  held  that 
the  limitation,  to  B.  was  a  good  li- 
mitation ;  that  the   limitation   to 
the  truftees  was  a  veiled  remain- 
der ;  that  the  freehold  was  in  them 
at  the  time  of  levying  the   fine  ; 
confequently  that  the  fine  did  not . 
make  a  good  tenant  to  the  praeci- 
pe, and  that  the  recovery  did  not 
bar  either  the  remainder  to  B.  or 
the  fublequent  remainders.    Pari- 
bus/! v..  Smitb9  leffce  of  Dortvr  ;  in 
error.     H.  \$  G.  2.  Dom.  Proc. 

3*7 
2   Contingent  remainders  defined,  ib. 

337 

RENT-CHARGE, 

^Condition,  No\  u  Pleasing, 
No.  72. 

REPLEVIN, 
See    Costs,     No.    9.    Pleading, 

No.  79»  8o>  8x»  82^ 
I.  A   replevin-  is  a    perfonal  aftion, 

though  the  title  to  land  be  brought 

in  quefiion.     Eaton  v.Soutbby,  H. 

11  G.  2.C.B.  134 


%.  An  aftion  of  replevin  to  recover 
damages  is  an  a&ion  within  the 
meaning  of  the  flrat.  24  G.  r<- 
44.,  which  requires  a  plaintiff  to 
demand  a  copy  of  the  warrant  of 
a  juftice,  under  which  an  office 
(defendant)  aaed,  before  fc 
brings  his  action.  Pear/on  ?.  R+ 
htrti9$.2*G.z.C.B.  66* 

a.  The  court  will   not  grant  an  at- 
tachment agaiuft   a  (heriff  for  not 
taking  a  replevin-bond  on  hisgratf* 
ing  the  replevin.     TweBt  v.  Cw 
v%  M.i6G.z.C.B.        f 
4.*  But  an  aftion  will  he  agamft  b* 
for  not  taking  a  replevin-bond.  A 
c.  So,    for  taking  infiifficient  pW; 
ges.    [Cafes  referred  to,    n.  K 


6.  In  that  a&ion  the  party  can  oj 
recover  to  the  amount  of  001* 
the  value  of  the  goods  <Hbm* 

7.  It  not  appearing  in  a  dcdantfioj 
by  the  aJBgnee  of  a  replevip-bosd 
that  the  plaintiff  was  the  iw*»* 
or  perfon  making  cognizance,  t» 
court  of  themfelves  referred  to  tw 
replevin  fuit,  it  being  of  record 
this  court,  and  the  declaration  con- 
cluding prout  patet  per  record^ 
Barter  v.  Horton,  £<  1 7  G-  *•  K\ 

8.  Goods  taken  under  a  <Bfc*  ** 
a  penalty  on  a  conviAion  under  * 
ad  of  parliament,  cannot  I**P*' 
vied;  femb.  Pear/***.  ***£ 
22G.2.CB.  V 

RESIGNATION, 
See  Bond,  No.  ,2. 

RETAINER, 

See  Executor,  No.  4>  5- 

*JG0 
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,   RIGHT  op  WAY, 
ice  Way. 


SET-OFF. 

I .  'Where  an  executor  Cues  in  his  own 
name  for  money  due  to  the  teflator 
in  his  lifetime  hut  received  by  the 
defendant  afterwards,,  the  defen- 
dant cannot  fet  off  a  debt  due  to 
him  from  the  teftator.  Shipman 
v.  Tbompfon,  T.  H  &  12  G.  2. 
C.  B.  106 

2 .  But  a  debt  due  to  the  defendant  as 
furviving  partner  may  be  fet  off 
againft  a  demand  on  him  in  his  own 
right  ib.  note. 

3.  So  a  debt  due  from  the  plaintiff  as 
furviving  partner  to  the  defendant 
may  be  fet  off  againft  a  debt  due 
from  the  defendant  to  the  plaintiff 
in  his  own  right,  ib.  note. 

4.  Under  the  ft  at.  8  G.  2.  c.  24.  no 
debt  on  bond  can  be  fet  off,  unlefs 
it  be  on  a  bond  for  fecuring  the 
payment  of  money.  Hutchjnfon  v. 
Slurges,  T.  14  b*„i5  G\  2.  C.  B. 

261 

5.  Confequently  a  bail-bond  cannot 
be  fet  off  under  that  aft.       ib.  263 

6.  Nor  can  fucb  a  bond  \  given  to  an 
officer  of  the  palace-court)  be 
fet  off  under  the  ftat.  2  G.  2.  r. 
22.  to  an  action  brought  againft 
that  officer*  i£t 

7.  But  a  bail-bond  afiigned  over  to 
the  party  may  be  fet  off  to  an  ac- 
tion brought  by  that  party  ; .  femb. 

ib.  264 

SHERIFF, 
See  Attachment.  No.  "4,  5.     Re« 

PLEV1N,    No.  3,  4,  5,   $. 


slander; 

&*  Costs,  No.  10.  Evidence,  No. 
i»  2,  3. 

1 .  The  court  will  not  arreft  the  judg- 
ment in  an  a&ion  for  words  in  one 
court,  though  fome  of  them  be  not 
actionable.  Lloyd  v.  Morris,  E. 
17  Q.  2.C.  B.  443 

2.  "faer,  where  there  are  two  counts, 
none  of  the  words  in  one  are  acti- 
onable, and  a  general  verdict  for 
the  plaintiff.  '  ib. 

STATUTES, 
i.  If  the  words  of  the  enacting  part 
of  a  ftatute  be  doubtful,  they  may 
be  explained  by  the  title  or  pre- 
amble. Coleban  v.  Cooke,  H.  16 
G.  2.  C.  B.  395 

2.  But  the  plain  words  of  am  enact- 
ing claufe  are  not  to  be  retrained 
by  the   title  or  preamble.         ib. 

3.  The  ftat.  7  tf  8  JV.  3.  c.  7.,  giv- 
ing an  action  for  a  falfe  return  of 
members  of  parliament,  is  a  reme- 
dial act.  Myddelton  v.  Wynn%  Bart. 
in  error,  H.  19  Geo.  2.  Cam.  Seac. 

599 
STATUTES  cited  or  commented  upon. 
HfcNRY    III. 

20.  c.  4.  Common.  6b 

52.  c    4.  Diftrefs.  530 

Edward  I* 

6.  c.  1.  Glove.  Cofts.  442 

13.  Jl  1.  c.  i.  Eftate  tail.  450 

—ft.  1.    c.  31.  Bill  of  Exceptions. 

535*  n-  *- 

—  c.   25.  c.  2.   Wejlminfier.  62 

—  c.  48,  c.  I.Weftminfler.  347 
18,  c.  u  Tenure.             619,  n.   1. 

Henry  VI. 

8.  e.  12.  Amendment.  7.  125.  493 

—  r.  15.  Amendment  „  ib. 

Ccca  Henry 
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is  •  forefgn  county,  that  defied 
being  cured  by  the  ftatute  16  & 
17  Car.  2.  r.  8.  Tfo  &ii/#&  tfr.  *f 
'  LitehjuU  v.  Mifrr.  AT.  17  G.  2. 
C.  B.  431 

TROVER, 
5/r  Detinue^ 

j.  Trover  for  "  old  iron/'  without 

faying  what  quantity,  good  after 

▼erdia.     Talbott  v.  Spear,  E.  11 

/     C2.CJ.  70 


VENIRE  FACIAS. 
I.Tfce  venirefacias(inanactiononftat. 
7"tf  8  JP.  3.  r.  7.,  which  gives  an 
action  for  a  falfe  return  of  members 
of  parliament)  may  be  de  corpore 
comitate,  that  being  a  remedial 
a&.  Mjddehon  v.  Wytm*  tart. 
n  error,  H>  19  G.  2.  Cam.  Scac. 
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s.  Andfince,  by  ftat.  24  G.  2.  r. 
*l8/.  3.thevepiremaybedecorpore 
comrtatus  in  all  actions  or  informa- 
tions on  penal  ftatute*.  ib.  a. 

VENUE, 

See  PlUkCTICE,   No.  4,   5. 

VERDICT, 

See  Juror* 

VERDICT,  Special, 

I.  A  negative  need  not  be  found  in  a 
fpecial  verdict,  except  where  it  is 
necenary  to  (hew  that  a  perfon  or 
thing  does  not  come  within  a  parti- 
cular exception*  The  Mayor  Sc, 
of  Nottingham  v.'  Lambert,  M .  1 2 
G.  z.C.B.  |I7 

VICAR, 
&r  Dilapidations. 


VIEW. 

1.  A 'tenant  fn  a  real  action  may  prav. 
a  view  either  before  or  after  the 
demandant  has  counted.  D*w  v. 
Lees,  T.16G.  2.  C.  #.  344 

*•  A  view,  being  a  dilatory*  1*  only 
to  be  granted  in  cafes  where  it  * 
neceflary*  '  *•  347 

3.  And  confequcntly  it  will  not  be 
granted  where  it  appears  that  the 
tenant  knows  what  lands  are  <k- 

man^cd-       ,  •    •        rl 

4.  Nor  where  the  tenant  is  m  poftri- 

fion  of  no  other  lands  in  the  v3 
than  the  demandant  fues  for.      & 

t.  And  in  a  quarter  plea  (to  a  prayer 
of  view  Jit  is  not  fufiicient  for  the 
demandant  to  fay  that  the  tenant  u 
in  aftual  poffeffion  of  the  lands  de- 
manded ;  he  mnft  add  -  and  rf 
«  no  other  lands  ia  the  fame  r2. 
ib.  5f* 

6.  But  the tenanfis entitled taanc 

when  he  is  in  poffeffion  of  E«t 

lands  in  the  ▼HI  than  thofc  demasd- 

ed.  *J« 

UNITY, 

See  Custom,  No.  17,  18. 
UNIVERSITY, 

See  Cognizance. 

USES, 

6VDeed,  No.  4,  5,  6,  7,  8. 

1.  A  conveyance  to  ufes  is  to  be  cob" 
ftrued  like  a  common  law  convey- 
ance. Tapner  d.  Pccibamv.  Mer- 
kit,  T.  |2  W  13  G.  2.  C.  B..    180 

w 

WARRANT, 

&r  Replevin,  No.  2. 
I.  A  warrant  of  diftrefs  granted  by 
two  juftices  under  flat.  9  G.  2.  c. 
23.  °» 
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23.  on  a  convi&ion  for  felling*  fpi- 
rituous  liquors  without  a  hcenfe 
need  not  be  under  the  Jeah  of  the 
juftices  :  it  is  fufficient  if  it  be  mder 
their  hands.  Padfeld  v.  Cabell, 
Tr.  16  fcf  17  C.  2.  C.  B.  41 1 
2 .  A  warrant  only  fignifies  art  authori- 
ty •  it  does  not  ex  vi  termini  imply 
an  inftnssjacnt  under  feal.      t£.  412 

WARRANT  of  ATTORNEY, 
See  Judgment,  No.  i. 

WAY. 
a .  A  general  way  and  a  private  way 

by    prescription    are    inconfiftent, 

and  cannot  be  claimed  together. 

Chtchefier  v.  Lethhridge9'E.  1 1  G.  2. 

C.  /.  #  7* 

2.  Prefcription  for  a  right  of  way  for 
A.  and  others  (  not  naming  them  )  is 
uncertain*  and  bad  even  after  vcr- 
di£L  *. 

3.  There  may  be  a  way  of  neceffity.tf. 

4.  An  a&io-n  will  not  lie  by  an  indivi- 
dual for  an  obftru&ion  tn  a  public 

■  highway  unkfs  he  faftain  a  parti- 
cular damage  :  but  if  the  plaintiff 
date  that  the  defendant  obftruded 
&c.  by  a  ditch  and  gate  acrofs  the 
road,  by  which  the  plaintiff  was 
obliged  to  go  a  longer  and  a  more 
difficult  way,  and  that  th*  defen- 
dant oppofed  him  in  attempting  to 
remove  the  nuifance,  this  is  a  (uffi- 
cicnt  damage  to  fupport  tjie  aft  ion. 

ih.  73. 

5.  A.9  the  owner  of  a   clofe  fkuate 

within  a  clofe  belonging  to  B.,  had 

a  prescriptive  right  of  way  through 

B.'s    to  his  own  ;  24  years  ago  /?. 

flopped  up  the  old  way,  and  made 

a  new  way  which  was   ufed  ever 

fince  until  lately  when  B.  flopped 

.  it  up  ;  in  an  action  brought  by  B. 

againft  jfr  for  going  over  the  new 

way,  it'  was  holden  that  A,  could 

not  ju£ify  ufiag  the  way  as  a  way 

cf  neceffity,  but  that  he    mould 


either  have  gone  the  old  way 
thrown  down  the  inclofure,  ox 
•  brought  an  action  againlr  B.  Cor 
flopping  up  the  old  way.  Reynolds 
vi  Edwards,  M.\$G.  2.  C. B.  j&x 

WILL. 

1.  The  atteftation  of  a  will  need  not 
ftate  that  the  witnefles  fubferibed 
their  names  in  the  prefence  of  die 
teftator.  Brice  v.  Smith,  £,  10  G. 
2.  C.  B.  1 

WITNESS. 

1*  A  perfon  who  gives  a  "bribe  to 
another  to  vote  at  an  election  for 
members  of  parliament  is  a  compe- 
tent witnefs  to  prove  the  bribery  in 
aa  action  for  the  penalty  under  the 
flat.  2  G.  2.  e.  24.  Meadv.  Robin* 
fan  J|f.  17G.  2.C.  F.  422 

2.  On  aprofecution  for  penalties  un- 
der the  ftat.  9  An.  e.  14./.  5.  the 
lofer  of  the  money  at  cards  is  a 
good  witnefs  to  prove  the  loft. 
[Cafe  referred  to  in  n.  *.]   ih.  425 

3.  So,  on  a  profecution  for  the  penal- 
ty under  23  G.  2.  e.  13./.  1.  lor 
feducing  artificers  to  go  out  of  the 
kingdom,  the  profecutor  is  a  com- 
petent witnefs,  though  entitled  to 
half  the  penalty.         ^    £q.^.]  #- 

4.  All  perfons  who  believe  a  future 
flate  are  competent  witnefles  in  this 
cbuntry.  Qsnicbund*,  Barker,  H. 
1-8  6\  2.  Chanc.  549 

5.  A  perfon  convicted  of  petit  larceny 
not  then  a  competent  witnefs  ;  nor 
a  credible  witnefs  to.  atteft  a  will 

.  under  the  ftatuteof  frauds.  Pendoch 
v.Mack'mder,  If.  28  G.  2.  G.B.66*  ' 

6.  But  now  by  flat.  3 1  Gm  3.  r.  35 .  he 
is  a  competent  witnefs.     ih,  668  ru 

WRIT. 

1 .  A  capias  returnable  on  a  common 

return  day,  inftead  of  a  day  certain, 

is  only  voidable,  not  raid.  Karver 

v.  James*  7'.  14  &f  15  G.  2.  C.  B. 

2c8 


JUDGES 

T)F    THE 

COURT     OF    COMMON     PLEAS 

DURING  THE  TIME  OF  THESE  REPORTS 


Easter,  io  Geo.  II.  J737. 
WILLES,  lord -Chief  Juftice. 


Denton,  ^ 

J.  Fortescue  Aland.) 

On  the  7th  of  July  1738,  12  Geo.  2M  Mr.  Baron  {&]&**) 
Forte/cm  was  appointed  to  a  feat  on  the  Bench  in  this  Court  in  rbc 
room  of  Mr.  Juftice  Comyns,  who  wafappointeff  Lord  Chief  Ban* 
of  the  Court  of  Exchequer. 

In  the  vacation  after'  Hilary  Term  1739,  4°9  ^r'  Ja^*cc  ^iKttn 
died,  and  Mr  Baron  Parker  fucceeded  him  in  this  Court. 

Ih  Michaelmas  Term  1 741  Mr.  Sent.  Burnett  was  appointed J 
Judge  of  this  Court  inftead  of  Mr.  Juftice  William  Fortejcue,  wfto 
was  made  Matter  pf  the  Rolls. 

In  Mithaelma*  Teim  1742  Mr.  Juftu*  Parker  was  appointed 
Lord  Chief  Baron  of  the  Court  of  Ewiequer,  and  Mr.  Barou 
Abney  caine  into  this  Court. 

In  Trinity  Term  1746  Mr.  Serjt.  Birch  was  appointed  a  Judge  of 
this  Court  in  the  room  of  Mr.  Juftice  J,  Forte/cue  Aland* 

In  Eafier  Term  1750  Mr.  Juftice  Abney  died,  and  be  *&  fa€* 
cetfded  here  by  Mr.  Serjt.  Gundry. 

In  Hilary  vacation  1754  ff.  Bathurft  Efq.  one  of  his  M&&} $ 
counfel  was  appointed  a  Judge  of  this  Court  in  the  room  of  Mr* 
Juftice  Gundry. 


In  Hilary  vacation    1757   Mr.  Juftice  Birch  diedj    aS  to  *** 
following  Term  tV.  M?*/ Ef<j.,  one  of  his  Majeftf's  county  *tt&" 


ceeded  him  in  this  Court. 
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